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Borout 


Hon.  JOHN  MARSHALL,  Chief  Juaiice  of  the  United  Statei. 
Hem.  GEORGE  HAY.  District  Judge. 


The  United  States  v.  Man  v. 

An  officer  of  the  United  States,  who  has  levied  a  som  of  money  on  an  execution 
in  &yoar  of  the  United  States,  to  whom  the  United  States  are  indebted  for  fees 
of  office  in  a  sura  greater  than  the  amount  of  the  execution,  has  a  right  to  re- 
tain  it  by  way  of  set-off,  and  on  a  motion  made  on  the  part  of  the  United  States 
to  commit  the  officer  for  failure  to  pay  over  the  money  so  levied,  he  will  be  per- 
mitted to  show  that  the  United  States  are  indebted  to  him,  and  if  this  be  shown, 
it  is  sufficient  cause  why  he  should  not  be  attached. 

The  rules  prescribed  by  the  treasury  department  for  the  adjustment  of  claims 
against  the  government,  will,  if  reasonable,  be  respected ;  but  if  these  rules  go 
to  a  complete  denial  of  justice,  the  Court,  if  it  have  jurisdiction  of  the  subject, 
cannot  disregard  the  rights  of  the  parties. 

THE  opinion  of  the  Court,  which  states  all  the  essential  facts 
of  the  case,  was  delivered  by 

Marshall,  C.  J. — This  is  a  motion  on  the  part  of  the  United 
States  to  commit  William  Mann,  late  deputy  marshal  of  this 
Vol.  IL— B 
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district,  on  an  attachment  for  not  paying  over  a  sum  of  monej 
levied  by  him  on  an  execution  issued  from  this  Court,  on  a  judg- 
ment obtained  by  the  United  States:  and  a  motion  on  the  part  of 
the  said  Mann,  to  discharge  the  said  attachment,  because  the 
United  States  are  indebted  to  him  in  a  larger  sum,  for  fees 
due  to  him  as  deputy  marshal,  which  fees  the  treasury  de- 
partment has  refused  to  pay. 

The  deputy  marshal  has  exhibited  a  long  account  for  fees 
against  the  United  States,  many  items  of  which  are  substan- 
tiated beyond  controversy.  His  counsel  contends  that  his  ac- 
count is  clearly  supported,  to  an  amount  exceeding  the  sum 
claimed  by  the  United  States.  The  Court  will  not  enter  into 
a  minute  examination  of  the  particulars  of  this  account,  be- 
cause, if  the  principle  should  be  established  in  favour  of  allow- 
ing the  credits  claimed,  their  amount  may,  in  such  a  case  as 
this,  be  the  proper  subject  for  a  reference  to  a  commissioner ; 
and,  should  this  principle  be  rejected,  the  examination  will  be- 
come useless. 

Nothing  can  be  more  clear  than  the  right  of  the  officer  to 
receive  his  fees  for  services  performed  for  the  United  States. 
In  equity  and  justice,  the  claim  is  founded  on  service  actually 
rendered.  This  just  and  equitable  claim  is  recognised  by  the 
acts  of  Congress,  which  regulate  its  amount  The  law  fixes 
the  sum  to  which  the  marshal  shall  be  entitled  for  those  ser- 
vices which  the  law  requires  him  to  perform,  and  makes  no 
distinction  between  the  suits  of  the  United  States  and  those 
of  an  individual.  The  demand  of  the  marshal,  then,  on  the 
United  States,  for  his  fees  of  office,  is  as  clear,  both  in  law 
and  equity,  as  his  demand  would  be  against  any  individual 
for  whom  the  same  services  were  performed.  The  United 
States  have  not  sought  to  discriminate  in  this  respect  between 
themselves  and  other  suitors.  They  have  not  required  their 
officers  to  labour  for  the  government  gratuitously.  The  law 
acknowledges  the  obligation  of  the  United  States  to  pay  for 
services  rendered,  in  common  with  aU  others  for  whom  the 
same  services  may  be  rendered. 

The  United  States  are  not,  it  is  true,  subject  to  those  coer- 
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cive  measures  which  may  be  employed  against  an  individual; 
but  the  duty  is  the  same,  and  the  theory  of  the  law  is,  that  this 
duty  will  be  respected.  Officers  are  appointed  for  the  liquida- 
tion of  these  claims,  and  appropriations  are  made  for  their  pay- 
ment   The  law  is  violated  when  these  are  disregarded. 

The  treasury  department  may  certainly  prescribe  its  own 
rules  for  the  adjustment  of  such  claims,  and  those  rules  will,  if 
reasonable,  be  respected.  The  dependent  situation  of  the  officers 
who  claim,  will  in  general  secure  their  respect,  and  the  desire  for 
the  preservation  of  that  harmony  which  ought  to  exist  between 
the  departments,  will  secure  that  of  the  Court.  But  when  these 
rules  go  to  a  total  denial  of  justice,  to  an  absolute  refusal  to 
allow  a  just  and  legal  claim,  a  court  cannot,  if  it  has  jurisdic- 
tion of  the  subject,  disregard  the  rights  of  the  party. 

It  may  be  convenient,  and  may  conduce  to  the  regularity  of 
these  accounts,  to  the  course  established  for  them  in  the  proper 
department  of  the  treasury,  to  require  that  the  officer,  in  suits 
against  public  debtors,  should  receive  his  fees  out  of  the  money 
made  by  an  execution.  In  the  ordinary  course  of  things,  this 
may  be  reasonable,  and  the  officers  of  the  court  acquiesce  in 
it  But  if  the  United  States  do  not  proceed  to  judgment,  or 
if  they  do  not  place  the  execution  in  the  hands  of  the  officer — 
if  they  receive  the  money  through  a  different  channel— or  make 
any  arrangement  by  which  the  officer  is  deprived  of  all  means 
by  which  his  claim  can  be  satisfied,  otherwise  than  by  a  direct 
resort  to  the  treasury — on  what  principle  can  his  application 
to  the  treasury  be  resisted  ?  He  has  performed  service  for  the 
government,  for  which  the  law  entitles  him  to  a  certain  remu- 
neration, and  gives  the  government  the  power  to  reimburse 
itself  from  the  individual  against  whom  a  judgment  for  costs  is 
rendered.  The  claim  against  the  individual  is  in  favour  of  the 
government,  not  of  the  officer.  The  government  settles  this 
claim,  and  either  receives  the  fees  of  the  officer,  or  reUnquishes 
them.  On  what  pretext  can  the  claim  of  the  officer  on  the  gov- 
ernment be  rejected? 

The  clearest  principles  of  equity  and  law  require  that  it 
should  not  be  rejected,  and  if  a  court  be  permitted  to  take  juris- 
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diction  of  the  subject^  it  cannot  be  disregardedy  without  disre- 
garding also  the  soundest  principles  of  law. 

In  an  action  brought  by  an  individual  against  an  officer,  for 
money  made  by  an  execution,  the  officer  would,  we  think,  be 
at  liberty  to  show  that  the  individual  was  indebted  to  him,  and 
would  be  at  liberty  to  set-off  such  debt  Were  it  doubtful 
whether  such  an  offset  would  be  allowable  in  every  case,  it 
cannot,  we  think,  be  doubted  that  it  would  be  allowed  in  many 
cases.  If,  for  example,  an  officer  had  earned  fees  to  a  large 
amount  from  an  individual,  and  were  to  stop  the  whole  of  them 
out  of  a  particular  execution,  no  court  would  overrule  his 
claim.  If,  instead  of  an  action,  an  attachment  be  resorted  to, 
the  law  is,  we  think,  the  same ;  the  duty  of  the  officer  is  to 
bring  the  money  into  court,  and  should  he  fail  to  perform  this 
duty,  it  is  a  contempt  for  which  the  court  will  attach  him.  But 
this  attachment  will  not  be  enforced  if  he  shows  sufficient 
cause  against  it  It  will  not  be  enforced  if  he  shows  that  he  has 
paid  the  money  to  the  plaintiff;  neither  will  it  be  enforced,  we 
think,  if  he  shows  that  he  stands,  in  relation  to  the  plaintiff,  in 
the  same  situation  as  if  he  had  paid  to  him  the  identical  money 
made  by  the  execution. 

We  will  not  now  inquire  into  the  course  which  ought  to  be 
pursued  with  an  officer  who  speculates  on  the  situation  of  the 
plaintifl^  and  procures  the  assignment  of  demands  against  him ; 
but  we  think  that  a  direct  demand  of  the  officer  in  his  own  right 
upon  the  plaintiff,  for  which  he  is  entitled  to  an  immediate  satis- 
faction in  money,  clears  the  contempt,  and  ought  to  arrest  the 
attachment  The  argument  is  the  stronger  if  the  creditor,  from 
any  cause,  cannot  be  coerced  to  pay  this  demand. 

These  are  principles  which  would  govern  in  a  case  between 
individuals ;  their  application  to  a  case  of  the  United  States  has 
been  doubted ;  that  doubt  appears  to  us  to  be  removed  by  the 
opinion  of  the*  Supreme  Court  in  the  case  of  The  United  States 
t).  Wilkins,  reported  in  6  Wheaton.  (1)    In  that  case,  the  Court, 

(1)  6  Wbetton,  135.  5  Ck>nd.  Rep.  Sap.  Ct,  U.  S.  38.  See  olio  U.  States  v. 
M'DanicU  7  Peters,  L'-[Editor.] 
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speaking  of  the  discounts  allowed  by  the  act  of  March  3d, 
1797,  eh.  74,  in  suits  brought  by  the  United  States,  says : 
**  There  being  no  limitation  as  to  the  nature  and  origin  of  the 
claim  for  a  credit  which  may  be  set  up  in  the  suit,  we  think  it 
a  reasonable  construction  of  the  act  that  it  intended  to  allow 
the  defendant  the  full  benefit  at  the  trial  of  any  credit,  whether 
arising  out  of  the  particular  transaction  for  which  he  was  sued, 
or  out  of  any  distinct  and  independent  transaction  which  would 
constitute  a  legal  or  equitable  set-off,  in  whole  or  in  part,  of  the 
debt  sued  for  by  the  United  States." 

The  attorney  for  the  United  States  would  withdraw  the  case 
at  bar  from  this  opinion,  because  it  was  given  in  a  case  of  con- 
tract, and  in  a  suit  regulated  in  some  manner  by  the  act  of  Con- 
gress which  it  expounds.  But  we  think  the  opinion  applies 
substantially  to  this  case.  By  examining  the  act  referred  to, 
we  perceive  that  it  gives  no  right  whatever  to  use  any  discount, 
but  regulates  and  restrains  a  right  recognised  as  already  exist- 
ing. The  words  of  the  law  are  not  that  in  such  a  suit  the 
defendant  shall  be  allowed  to  give  equitable  or  legal  discounts 
in  evidence,  but  that  the  cause  shall  be  tried  unless  the  defend- 
ant shall  make  oath  **  that  he  is  equitably  entitled  to  credits, 
&C.,"  and  that  **  no  claim  for  a  credit  shall  be  admitted  on  trial 
but  such  as  shall  appear  to  have  been  presented  to  the  account- 
ing officers  of  the  treasury,"  &c. 

These  words  apparently  give  no  right  whatever,  but  recog- 
nise a  pre-existing  right ;  and  if  it  was  a  pre-existing  right,  it 
existed  in  other  cases  as  well  as  in  those  contemplated  by  this 
act 

The  opinion  of  the  Supreme  Court  then  in  the  case  of  The 
United  States  v.  Wilkins,  is,  we  think,  expressly  in  point ;  and 
ive  are  governed  by  it  in  the  present  case.  We  think  that 
Mr.  Mann  is  entitled  to  set-oiT  the  fees  earned  by  himself,  for 
which  the  United  States  are  liable,  and  that  so  far  an  attach- 
ment ought  not  to  go  against  him ;  if  there  be  any  doubt  respect- 
ing the  amount,  a  commissioner  must  report  upon  it  to  the 
court 


14  VIRGINIA. 


FuRNisSy  Cutler  &  Stagey,  v.  Ellis  &  Allan. 

Before  Hon.  JOHN  MABSHALL,  Chief  Justice  of  the  United  States. 

The  law  which  governs  pleading  in  Virginia  is  different  from  that  which  regu- 
lates it  in  England.  In  England,  the  courts  exercise  a  controlling  power  over 
the  defendant  who  seeks  to  plead  inconsistent  matters,  conferred  by  4th  and  5th 
Anne,  ch.  16,  and  it  is  discretionary  with  them  to  receive  or  reject  the  inconsast- 
ont  pleas  which  may  be  tendered.  But  in  Virginia,  the  right  to  *'  plead  as  many 
several  matters,  whether  of  law  or  of  fact,  as  he  shall  think  necessary  for  his 
defence,"  is  expressly  given  by  statute,  and  the  courts  cannot  control  that  right, 
if  the  fieas  he  offered  in  time,  [Where  they  are  not  so  offered,  (as  where  the 
defendants  permitted  a  vinrit  of  inquiry  to  be  entered  against  them,  and  the 
term  at  which  it  might  be  set  aside  to  pass  away  without  pleading,)  the  Eng- 
lish doctrine  then  applies,  and  the  right  depends  upon  the  favour  of  the  ooarL] 
Hence,  when  in  an  action  of  assumpsit,  the  defendants  at  the  rules  pleaded  both 
the  general  issue  and  demurred,  and  the  plaintiffs  took  issue  on  the  plea,  but  re- 
fused to  join  in  demurrer,  this  was  held  to  be  a  discontinuance,  by  virtue  of  the 
act  of  assembly,  and  the  plaintifb  were  nonsuited,  though  they  were  permitted 
to  reinstate  their  cause. 

A  demurrer  is  in  its  nature  a  plea  to  the  aetiofi,  and  will  not  be  considered  as  a  plea 
in  abatemeni,  though  the  special  causes  alleged  for  demurring  be  matter  of  abate- 
ment. The  court  will  disregard  those  special  causes,  and  considering  the  de- 
murrer independentiy  of  them,  will  decide  upon  it  as  if  they  had  not  been  in- 
serted in  it 

The  plaintiffs*  counsel  filed  a  memorandum  with  the  clerk,  and  the  latter  in  filling 
up  the  writ,  mistook  the  name  of  one  of  tiie  plaintiffs.  The  clerk  also  drew  the 
declaration  in  which  the  same  mistake  occurred.  Upon  a  motion  to  amend  the 
pleadings,  it  was  held :  1.  That  the  memorandum  of  counsel  was  a  document 
by  which  the  error  in  the  writ  might  be  amended,  on  the  ground  of  clerical 
misprision.  %  That  the  error  in  the  declaration  might  also  be  amended,  but 
fUft  on  the  ground  of  clerical  misprision.  It  is  no  part  of  the  clerical  duty  to  pre- 
pare the  declaration  for  counseL  In  such  a  case,  the  clerk  must  be  regarded  ae 
the  agent  of  the  attorney,  and  the  deelaration  is  to  be  treated  as  if  it  was  drawn 
and  filed  by  the  attorney  himself.  Therefore,  though  the  court  should  give  leave 
to  amend  the  declaration,  when  amendedy  it  must  be  considered  as  a  new  decla- 
rottoR,  and  the  defendants  should  be  permitted  to  plead  de  novo, 

THIS  was  an  action  of  assumpsit  brought  by  Furniss,  Cut- 
ler &  Stacey,  an  English  mercantile  house,  against  Ellis  & 
Allan,  merchants  and  partners  in  the  city  of  Richmond.  The 
counsel  for  the  plaintiffs  left  with  the  clerk  a  memorandum  di- 
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recting  suit  against  the  defendants,  and  the  clerk,  in  filling  up 
the  writ,  mistook  the  name  of  the  plaintiff  Stacey  for  Staney. 
The  declaration  also  was  drawn  by  the  clerk,  and  the  same 
error  occurred  in  that.    The  variance  was  not  between  the 
declaration  and  writ,  but  between  the  declaration  and  writ  on 
the  one  hand,  and  the  memorandum  of  counsel  on  the  other. 
The  defendant  at  the  rules  pleaded  the  general  issue  of  non  as- 
fumpsit^  and  also  craved  oyer  of  the  plaintiffs'  writ  and  the  me- 
morandum of  counsel,  and  demurred  to  their  declaration,  setting 
forth  in  their  demurrer,  as  special  ground  of  demurrer,  matter 
in  abatement,  viz.,  that  the  persons  to  answer  whose  plea  of 
trespass  on  the  case  the  defendants  were  taken  and  were  in 
custody,  were  not  the  same  persons  named  as  plaintiffs  in  their 
declaration.    The  plaintiffs  took  issue  on  the  plea  of  non  aS" 
^rmpsitf  but  refused  to  join  in  demurrer,  and  judgment  was  en- 
tered at  the  rules  for  the  defendants  upon  the  demurrer.    Not- 
withstanding this,  however,  the  clerk  set  the  cause  down  for 
trial  among  the  writs  of  inquiry.  The  plaintiffs  moved  the  court 
to  strike  out  the  demurrer,  and  proceed  to  trial  upon  the  issue 
joined.    They  also  moved  that  they  be  allowed  to  amend  the 
enor  assigned  as  cause  of  demurrer,  on  the  ground  of  clerical 
misprision. 

Marshall,  C.  J. — This  motion  is  sustained  by  the  allegation 
that  the  demurrer  ought  not  to  have  been  received  by  the  clerk; 
and  consequently  admits  of  no  inquiry  into  its  sufficiency,  farther 
than  is  necessary  to  determine  on  the  right  to  offer  it 

It  was  offered  at  a  time  when  the  right  to  plead  was  com- 
plete and  under  a  law  which  authorizes  the  defendant  to  plead 
as  many  several  matters,  both  of  law  and  fact,  as  he  may  think 
necessary  for  his  defence.(l) 

From  the  comprehensive  letter  of  this  law,  there  would  be 
some  difficulty  in  excluding  any  plea  which  the  defendant  might 

(1)  **Tbe  plaintiff  in  replevin,  and  the  defendant  in  all  other  actions,  may  plead 
u  many  aeveral  mattere,  whether  of  law  or  fact,  as  he  shall  think  neceesary  fi>r 
hit  defence**    1  Rev.  Code  (of  Virginia)  of  1819.  Vol  I,  p.  510,  §  QQ.'-^EdUor.] 
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ofTer  at  a  time  when  he  had  a  right  to  offer  it.  The  sufficiency 
of  the  plea  is  not  submitted  to  the  clerk.  He  cannot  judge  of  it 
Consequently,  it  would  seem,  he  must  receive  it  if  it  be  tendered 
in  proper  time. 

But  the  plaintiffs  contend  that  there  is  in  the  nature  and  fitness 
of  things,  an  objection  to  the  allowance  of  inconsistent  matter 
to  be  pleaded  in  the  same  cause  which  must  enter  into  the  con- 
struction of  the  act  of  assembly,  and  control,  or  at  least  influ- 
ence, the  meaning  of  its  words.  There  is,  they  say,  this  incon- 
sistency  in  a  demurrer  to  the  whole  declaration  and  a  plea  to 
the  whole.  The  demurrer  confesses  all  the  facts,  and  the  plea 
denies  them  all. 

But  a  demurrer  confesses  those  facts  only  which  are  sufii- 
ciently  pleaded;  and  the  plea,  as  the  plea  of  non-assumpsit, 
though  it  admits  nothing,  is  not  false,  though  many  of  the  facts 
alleged  in  the  declaration  are  true.  It  amounts  to  pleading 
double,  but  not  to  a  positive  inconsistency.  I  cannot  however 
admit,  that  it  is  beyond  the  power  of  the  legislature  to  pass  an 
act  allowing  inconsistent  pleas,  or  that  a  court  can  disregard 
such  an  act 

The  plaintiffs'  counsel  supports  his  argument  by  reference  to 
several  English  authorities,  to  all  which  it  may  be  observed, 
that  the  law  which  governs  the  practice  in  England,  is  different 
from  that  which  governs  the  practice  in  Virginia.  The  statute 
of  4  &  5  Anne,  ch.  16,  allows  the  defendant  to  plead  several 
matters  only  with  the  leave  of  the  court  The  English  statute 
gives  to  the  court  a  controlling  power  over  the  admission  of 
the  plea:  the  statute  of  Virginia  gives  the  court  no  such  power. 

• 

In  the  exercise  of  this  controlling  power,  the  courts  of  England 
have  prescribed  rules  by  which  they  will  be  governed  in  grant- 
ing or  refusing  an  application  to  plead  different  matters.  But 
the  courts  of  Virginia  can  prescribe  no  such  rules.  The  law 
declares  that  the  defendant  may  plead  as  many  several  matters 
of  law  and  fact  as  he  pleases,  without  making  any  application 
to  the  court  necessary.  The  defendant  in  England  is,  when  he 
first  pleads,  in  the  same  situation  as  to  a  double  plea,  that  the 
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defendant  in  Virginia  is,  after  his  right  to  plead  depends  on  the 
favour  of  the  court 

But  the  cases  quoted  to  show  that  the  demurrer  is  not  good» 
do  not  show  that,  even  in  England,  it  ought  not  to  be  received, 
if  tendered  in  proper  time.  In  5  Bac  Abr.  459,  it  is  said,  **  if 
a  defendant  demur  in  abatement,  the  court  will,  notwithstand- 
iogf  give  a  final  judgment,  because  there  cannot  be  a  demurrer 
in  alMttement"  This  does  not  prove  that  the  demurrer  itself  shall 
be  rejected,  but  that  it  shall  be  received  and  that  the  judgment 
upon  it  shall  be  final.  A  judgment  on  a  plea  in  abatement,  or  on 
a  demurrer  to  a  plea  in  abatement,  is  not  final,  but  on  a  demurrer 
which  contains  matter  in  abatement  it  shall  be  final,  because  a 
demurrer  cannot  partake  of  the  character  of  a  plea  in  abate- 
ment Salkeld,  220,  is  quoted  by  Bacon  and  is  to  the  same  pur- 
port, indeed  in  the  same  words.  These  cases  show  that  a 
demurrer  being  in  its  own  nature  a  plea  to  the  action,  and  being 
even  in  form  a  plea  to  the  action,  shall  not  be  considered  as  a 
plea  in  abatement,  though  the  special  causes  alleged  for  demurr- 
ing be  matter  of  abatement  The  Court  will  disregard  those 
special  causes,  and  considering  the  demurrer  independently  of 
them,  will  decide  upon  it  as  if  they  had  not  been  inserted  in  it 

These  cases  go  fiir  to  show  that  the  Court  would  overrule 
this  demurrer,  and  decide  the  cause  against  the  party  demurr- 
ii^,  not  that  it  should  be  expunged  from  the  pleadings. 

[1  Tidd,  475.]  *'!(  the  defendant  plead  in  abatement,  &c.'' 
These  cases  show  that  if  a  plea  in  abatement  be  tendered  when 
it  is  not  receivable,  the  plaintifiT  may  proceed  as  if  no  plea  had 
been  oflbred,  or  he  may  move  the  court  to  strike  it  out  it  is 
obvious  that  they  do  not  apply  directly  to  the  case  at  bar.  This 
demurrer  was  receivable  when  it  was  tendered. 

But  the  counsel  brings  this  case  within  their  reasoning,  by 
Gonsideriog  the  demurrer  as  a  plea  in  abatement  Now,  this  it 
cannot  be.  The  cases  cited  from  Bacon  and  Salkeld,  show  that 
a  demurrer  cannot  be  in  abatement  The  Court,  therefore,  can 
consider  this  only  as  a  general  demurrer,  and,  of  course,  it  was 
ofiered  in  proper  time. 

Vol.  II.— C 
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Tidd  (484,  485^)  shows,  that  where  a  defendant  is  under  a 
judge's  order  to  plead  issuably,  and  he  pleads  a  plea  which  is 
not  issuable,  or  puts  in  a  sham  demurrer,  the  plaintiff  may  con- 
sider it  as  a  mere  nullity. 

But  these  defendants  were  not  under  a  judge's  order  to  plead. 
They  were  not  acting  under  the  guidance  of  the  court,  but  act- 
ing by  authority  of  the  law  of  the  land,  according  to  their  own 
judgment  Had  they  permitted  a  writ  of  inquiry  to  be  entered 
against  them,  and  the  term  at  which  it  might  be  set  aside  to 
pass  away;  or  had  they  been  in  a  situation  in  which  they  could 
not  plead  but  under  the  direction  of  the  court,  this  doctrine 
would  certainly  be  applicable  to  the  case.  At  present,  I  think 
it  is  not* 

Tidd  (482)  (1)  shows  that  the  court  will  set  aside  irregular 
proceedings.  But  this  is  not  an  irregular  proceeding.  It  is  per- 
fectly regular.  The  demurrer  was  offer^  in  proper  time,  and 
though  it  may  not  be  sustainable,  it  must  be  considered.  Any 
plea  in  bar  may  be  unsustainable;  but  it  is  not  on  that  account 
to  be  discarded  without  being  considered. 

The  cases  cited  from  the  Term  Reports  only  confirm  the 
doctrines  of  Tidd. 

In  another  book  of  practice  which  has  been  cited,  it  is  said : 
"  But  if  the  demurrer  be  frivolous,  only  to  put  off  the  trial  or  for 
delay  of  the  proceeduigs,  they  will  not  allow  of  such  a  demur- 
rer, nor  cause  the  other  party  to  join,  but  will  give  judgment 
against  the  party  upon  his  frivolous  demurrer.'' 

It  would  require  a  person  more  conversant  with  the  English 
practice  than  I  am,  to  understand  precisely  the  bearing  of  this 
dictum.  The  court  must  examine  the  declaration,  to  determine 
whether  a  demurrer  be  frivolous.  Although  the  special  causes 
assigned  for  demurring  may  be  frivolous,  the  demurrer  itself 
may  be  substantial.  But  be  this  as  it  may,  the  rule  is  inapplicable 
to  this  case,  and  perhaps  to  the  practice  of  this  country.    The 

(1)  These  references  are  to  the  seoood  American  from  the  eighth  L<»doii  edi- 
tion of  Tidd's  Practice.  (182&)  [Editor.] 
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demurrer,  according  to  our  practice,  can  produce  no  delay, 
cannot  put  off  the  trial  of  the  cause.  Had  the  plaintifTs  joined 
in  demurrer,  and  it  had  appeared  to  be  frivolous,  a  writ  of  in- 
quiry would  have  been  awarded  and  executed  immediately;  or 
the  issue  would  have  been  tried  without  allowing  a  continuance. 
A  frivolous  demurrer,  therefore,  in  this  case,  could  not  put  off 
the  cause,  or  have  occasioned  any  delay.  I  do  not  know  what 
delays,  according  to  the  practice  of  England,  a  frivolous  de» 
murrer  may  occasion.  But  this  doctrine  is  founded  on  the  con- 
trolling power  of  the  courts  of  England  over  pleading,  a  power 
which  the  courts  of  this  country  do  not  possess. 

If  the  demurrer  in  this  case  was  receivable,  and  I  think  it 
was,  the  refusal  to  join  in  it  was  a  discontinuance  which  is  pro- 
vided for  in  the  act  of  assembly.  The  plaintiffs  must  be  non- 
suited. This  proceeding,  however,  is  now  under  the  direction 
of  the  Court,  and  the  cause  may  certainly  be  reinstated. 

I  come  now  to  consider  the  application  to  amend. 

I  have  no  doubt  of  the  power  of  the  Court  to  allow  amend- 
ments in  all  cases  of  clerical  misprision,  where  there  is  any 
thing  to  amend  by,  but  I  had  doubted  whether  the  memorandum 
of  counsel  was  a  document  by  which  an  amendment  would  be 
made.  The  cases  cited  by  Mr.  Call  have  in  a  great  measure 
removed  that  doubt,  and  I  am  inclined  to  permit  an  amendment 
of  the  writ  An  amendment  of  the  declaration  will  be  allowed 
also,  but  not  on  the  ground  of  clerical  misprision.  To  copy  a 
declaration  in  order  to  file  it,  is  no  part  of  the  duty  of  the  clerk. 
He  acted  as  the  agent  of  the  plaintiff's  attorney.  It  is  to  be  con- 
sidered as  a  declaration  drawn  and  filed  by  the  attorney  liim- 
self.  In  every  such  case  the  amendment  will  be  allowed,  but  it 
is  a  new  declaration,  and  the  defendants  are  permitted  to  plead 
denovo. 

This  motion  involves  no  question  about  the  recognisance  of 
the  bail.  I  do  not  at  present  perceive  how  that  recognisance 
can  avail  the  party,  but  I  do  not  understand  that  the  motion 
extends  to  it. 
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Before  Hon.  JOHN  MARSHALL,  Chief  JosUoe  of  the  United  States. 

If  the  drawer  of  a  bill  of  exchange  has  no  funds  m  the  hands  of  the  drawee,  and 
has  no  right  to  expect  it  will  be  paid,  there  bebig  no  commereial  transactions 
between  the  parties,  notice  of  non-payment  and  protest  is  unnecessary.  But 
where  the  drawer  has  a  right  to  expect  that  his  bill  will  be  honoured,  as  where 
there  are  running  acoonnti  between  the  drawer  and  drawee,  he  is  entitled  to 
notice,  ahhongh  in  point  of  fact  he  had  no  Amds  in  the  hands  of  the  drawed 
when  the  bill  was  drawn.  The  sound  sense  and  justice  of  the  exception  id,  that 
where  a  drawer  knows  he  has  no  right  to  draw,  and  has  the  strongest  reasoi|  to 
believe  that  the  bill  will  not  be  paid,  the  motives  for  requiring  notice  of  the  dis- 
honour do  not  exist,  and  his  case  comes  within  the  reason  of  the  exception. 
Consequently,  where  a  bill  of  exchange  was  drawn  by  W.  B.  on  R.C.  dt  Co.,  for 
£  346  3«.  7^,  the  drawees  having  notified  the  drawer  (hat  his  bills  would  not  b^ 
honoured,  although  the  drawees  held  in  their  hands  a  balance  due  to  the  drawer 
of  16s.  lliL,  notice  of  the  non-payment  and  protest  may  be  dispensed  with, 
as  such  a  case  comes  completely  within  the  reawn  of  the  exception. 

It  is  a  general  rule,  that  a  long  aoquiesoenoe  in  letters  containing  accounts,  is  pH' 
ma  fade  evidenee  of  the  oorrectness  of  their  contents. 

Where  a  protested  bill  of  exchange  is  held  up  for  a  long  time  without  notice  of  its 
non-payment  and  protest,  the  whole  amu  probandi  is  thrown  upon  the  holder. 
He  must  prove  every  thing,  and  nothing  ia  required  firom  the  drawer. 

A  bill  of  exchange  was  drawn  in  Virginia,  in  November,  1775,  after  the  commenoo- 
ment  of  hostilities  between  Great  Britain  and  her  odonies,  payable  in  Englandt 
which  was  duly  protested  for  non-payment  in  June,  1776,  after  all  interoourae 
between  the  two  countries  had  ceased.  Hddt  that  a  state  of  war  dispenses  with 
the  necessity  of  giving  notice  of  the  non-payment  and  protest  to  the  drawer,  but 
notice  of  its  dishonour  should  be  given  within  a  reasonable  time  after  the  im- 
•  pediment  is  removed.  f 

W.  B.,  living  in  Virginia,  draws  a  bill  of  exchange  in  November,  1775,  on  R.  C. 
Sl  Co.,  merchants  in  London,  which  was  duly  protested  in  June,  1776.  W.  B. 
died  in  1777  or  1778.  Payment  was  not  demanded  of  the  representative  of  W. 
B.  tin  1819,  when  suit  was  instituted  on  the  protested  biU.  Qtt«rs,  does  the 
doctrine  of  presumption  of  payment,  arising  from  lapse  of  time,  which  is  appli- 
c^Ue  to  sealed  inst^qaonts,  apply  to  a  bill  of  exchange?  ^  it  doee^  such  pre- 
sumption is  merely  jpHmii/acte,  and  the  holder  may  rebut  it  by  accounting  for 
the  time  which  has  been  permitted  to  elapse,  and  by  showing  the  improbability 
that  the  debt  has  been  paid.  Should  this  presumption  be  rebutted,  still  the 
plaintiff  shall  only  recover  legal  interest  from  the  assertion  of  his  claim. 

Bills  of  exchange  are  transferable,  not  by  force  of  any  statute,  but  by  the  custom 
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•f  merchants.  Their  tnmsfbr  ia  regulated  by  oaage,  and  that  uaafe  ia  fimnded 
in  oonveaienoe.  A  deed,  therefore,  from  A.  to  B.,  conveying  a  great  number  of 
bills,  hoods,  notes,  A^  cannot  be  considered  as  a  negotiatioik  of  the  bills  on 
mareantilo  principles,  so  as'  to  antiiorixe  the  holder  to  sue  in  his  own  name, 
though  fiich  an  instrament  may  be  considsred  as  conveying  an  eqnitaUe  into- 
rast,  the  right  to  receive  the  money. 
It  is  a  general  rule  in  equity,  that  all  persons  having  distinct  interestR  must  be 
brought  into  court;  but  where  the  interest  of  A.  is  involved  in  that  of  B.,  and  A. 
poneiMsthe  legal  right,  so  tiiat  the  interest  may  be  asserted  in  his  name,  it  b 
■ot  ahrays  neeessaxy  to  bring  both  befbre  the  court 

THIS  was  a  suit  brought  in  1819,  on  the  chancery  side  of 
this  Court,  by  James  Hopkirk,  a  subject  of  the  king  of  Great 
Britain,  and  surviving  partner  of  Spiers,  Bowman  &  Co. 
merchants  of  Glasgow,  against  the  defendant,  William  Byrd 
Page,  executor  of  William  Byrd,  deceased,  to  recover  the 
amount  of  two  bills  of  exchange,  drawn  by  the  said  William 
Byrd,  late  of  Westover,  Virginia,  on  Robert  Gary  &  Co.  of 
London.  The  first  bill  was  for  £  353  6s.  sterling,  payable  at 
sixty  days  sight  to  Edward  Brisbane  or  order,  and  bearing  date 
July  19,  1774,  which  bill  was  indorsed  by  the  said  Brisbane  to 
Alexander  Spiers,  and  by  him  indorsed  to  Spiers,  Bowman 
&  Co.  The  second  bill,  bearing  date  the  2Gth  of  November, 
1775,  was  for  £246  Ss.  Id.  sterling,  was  also  payable  at  sixty 
days'  sight.  The  bills  were  severally  presented  to  Robert  Cary 
&Ca,  the  first  on  the  4th  of  September,  1774,  and  the  second  on 
the  24th  of  April,  1776,  and  at  those  dates  respectively  noted 
for  non-acceptance,  the  said  Robert  Cary  &  Co.  having  refused 
to  accept  them,  and  when  they  respectively  arrived  at  maturity, 
payment  being  demanded  and  refused,  they  were  duly  protested 
for  non-payment.  The  complainant  avers  in  his  bill,  that  notice 
of  the  protests  were  duly  given  to  the  drawer  in  his  lifetime, 
and  required  his  executor,  the  defendant  in  this  cause,  to  pro- 
duce, on  oath,  all  the  books  and  papers  of  his  testator  to  the 
Court,  before  the  hearing  of  the  cause,  and  relied  on  them  as 
furnishing  evidence  that  notice  of  the  protests  aforesaid  was 
regularly  ^ven.  Should  such  evidence  not  be  supplied,  how- 
ever, it  is  further  alleged,  that  at  the  time  that  the  bills  were 
drawn,  the  drawer  had  no  funds  in  the  hands  of  the  drawee. 
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and  the  plaintiff  insists  that  this  circumstance  dispenses  with  the 
necessity  of  giving  notice  of  the  protest:  that  shortly  after  the 
first  bill  was  drawn,  the  revolutionary  war  between  Great 
Britain  and  her  colonies  commenced,  and  at  the  date  of  the 
protest  of  the  last  bill,  was  raging  so  as  to  intercept  and  pre- 
vent the  prosecution  of  any  successful  remedy  against  Wil- 
liam Byrd:  that  William  Byrd  died  in  1777,  greatly  indebted, 
though  possessed  of  a  very  large  estate,  and  appointed  his 
widow,  Mary  Byrd,  his  executrix,  who  qualified  as  such  in  the 
same  year:  that  the  said  executrix  proceeded,  while  the  war 
was  still  raging,  to  administer  the  estate  of  her  testator,  selling 
all  the  personal  estate  in  possession,  and  appropriating  the  pro- 
ceeds to  the  payment  of  other  debts,  so  that  in  1785,  accord- 
ing to  the  account  of  her  executorship  then  rendered,  she  had 
administered  the  whole  of  the  effects  of  the  estate  of  her  testa- 
tor, though  no  part  of  them  was  applied  to  the  payment  of  the 
said  protested  bills :  that  at  the  date  of  the  protests,  the  plain- 
tiff and  his  co-partner  were,  and  had  always  continued,  to  the 
date  of  the  institution  of  this  suit,  non-residents  of  the  state 
of  Virginia,  and  residents  of  Great  Britain,  and  that  before  the 
courts  of  Virginia  were  open  to  an  effectual  prosecution  of 
suits  for  British  debts,  the  whole  ostensible  assets  of  the  said 
Byrd  were  disbursed,  or  claimed  to  be  disbursed,  and  when 
the  impediments  which  had  been  opposed  to  the  prosecution  of 
such  suits  were  removed,  the  prospect  of  a  suit  against  an  es- 
tate, ostensibly  insolvent,  was  too  discouraging  to  permit  the 
institution  of  this  suit  But  it  was  alleged  that  assets  to  a  large 
amount  had  recently  come  to  the  hands  of  the  executor  of 
Byrd,  out  of  which  the  plaintiff  prayed  satisfaction  of  the  afore- 
said protested  bills  of  exchange. 

William  Byrd  Page  admits,  in  his  answer,  that  the  signature 
to  the  said  bills  is  in  the  handwriting  of  his  testator,  but  does 
not  admit  that  Byrd  had  notice  of  their  dishonour.  He  denies, 
that  at  the  time  the  bills  were  drawn,  the  drawer  had  no  funds 
in  the  hands  of  the  drawees.  William  Bjrrd  was  for  some 
years  in  the  habit  of  shipping  large  quantities  of  tobacco  to 
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Robert  Gary  &  Co.,  his  merchants  in  London.  They  also 
sold  for  him  bis  estate  in  England  for  £15,000  or  £120,000 
sterling.  He  therefore  requires  the  plaintiff  to  produce  evi- 
dence of  the  notice  of  the  dishonour  of  the  bills,  or  of  such 
facts  as  will  disqpense  with  the  necessity  of  proving  notice.  He 
further  pleads  the  statute  of  limitations  of  Virginia  in  bar  of  a 
recovery,  while  he  does  not  admit  that  all  the  members  of  the 
firm  of  Spiers,  Bowman  &  Co.  have  always  resided  out  of  the 
state  of  Virginia :  he  insists  that  the  fact  of  their  having  branches 
of  their  mercantile  house  at  Petersburg  and  other  places  in 
Virginia,  and  agents  and  factors  in  this  state,  will  preclude  the 
plaintiff  from  availing  himself  of  the  exception  in  the  act  of 
limitations  in  favour  of  persons  beyond  seas.  But  if  the  act 
of  limitations  does  not  create  an  absolute  bar  to  a  recovery, 
he  still  relies  on  the  great  lapse  of  time  as  furnishing  a  strong 
presumption  of  their  payment. 

Marshau.,  C.  J. — This  suit  is  brought  to  obtain  payment  of 
two  bills  of  exchange  drawn  by  the  late  William  Byrd,  of  Vir- 
ginia, on  Robert  Cary  &l  Co.,  merchants  of  liOndon,  the  one 
in  the  year  1774,  and  the  other  in  1775.  These  bills  were 
regularly  protested;  but  the  defendant  makes  several  objec- 
tions to  paying  them.  The  first  to  be  considered  is,  that  no 
notice  of  their  non-payment  and  protest  was  given  either  to 
William  Byrd  in  his  lifetime,  or  to  his  representatives,  since  his 
death. 

The  plaintiff  contends  that  this  notice  was  unnecessary, 
because  the  drawer  had  no  funds  in  the  hands  of  the  drawee. 

Although  this  application,  in  consequence  of  the  state  of  the 
fund  to  which  the  plaintiff  must  resort,  it  consisting  of  equitable 
assets,  is  made  to  a  court  of  equity,  it  is  admitted  to  be  a  law 
case  depending  entirely  on  legal  principles.  It  requires  an 
attentive  consideration  of  the  question,  how  far  the  want  of 
fiinds  of  the  drawer  in  the  hands  of  the  drawee  discharges  the 
holder  of  a  bill  of  exchange  from  the  necessity  of  giving  notice 
to  the  drawer  of  its  dishonour. 
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The  rule  requiring  this  notice  was  for  a  long  time  siqpposed  to 
be  general,  and  Mr.  Justice  Blackstone  in  his  Commentaries9(l) 
lays  it  down  without  any  exception.  The  first  case  in  which 
an  exception  was  admitted,  is  Bikerdlke  v.  BoUman,  decided  in 
November,  1786,  and  reported  in  1  Dum.  &  East,  405 ;  in  that 
case  the  court  stated,  that  if  it  be  proved  by  the  holder  that 
**  from  the  time  the  bill  was  drawn  till  the  time  it  became  doe, 
the  drawee  never  had  any  effects  of  the  drawer  in  his  hands," 
notice  to  the  drawer  is  not  necessary.  The  reason  given  is, 
that  he  had  no  right  to  draWf  and  could  net  be  injured  by  not 
receiving  notice.  An  additional  observation  made  by  one  of 
the  judges  is,  that  to  draw  in  such  a  case  **  is  a  fraud  in  itself/' 

It  does  not  appear  from  the  report  of  this  case,  nor  is  there 
any  reason  to  believe,  that  there  were  any  running  accounts 
between  the  parties ;  the  whole  complexion  of  the  case,  and 
the  reasons  assigned  by  the  judges  for  their  opinions,  negative 
the  idea ;  it  is  simply  the  case  of  a  debtor  drawing  a  bill  on  his 
creditor,  without  a  prospect  of  its  being  paid.  In  such  a  case» 
notice  is  declared  by  the  court  to  be  unnecessary. 

It  is  remarkable  that  in  this  case,  although  the  principle  is 
expressly  asserted  by  both  the  judges,  each  declares  that  the 
case  would  be  decided  in  the  same  way  on  a  diflferent  prin- 
ciple. 

In  Goodall  and  others  v.  Dolly,  decided  in  1787^  1  Dumford 
&  East,  712,  the  judgment  was  against  the  holder  of  the  bill,  for 
want  of  notice ;  but  in  giving  his  opinion,  Mr.  Justice  Buller 
recognises  the  principle  established  in  Bikerdike  v.  Bollman. 

In  Rogers  v.  Stephens,  2  Term  Rep.  713,  decided  in  1788, 
the  law  is  said  to  be  settled,  that  no  efiects  of  the  drawer  in 
the  hands  of  the  drawee,  excuses  the  holder  from  the  neces- 
sity of  giving  notice,  yet,  it  is  remarkable  that  in  this  case,  all 
three  of  the  judges  rely  very  much  on  a  subsequent  assumpsit 
made  by  the  drawer. 

In  Gale  v.  Walsh,  5  Term  Rep.  239,  decided  in  1793,  the 


(1)  3  Blackst  Com.  469.— [£tfil9r.] 
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priuciple  appears  to  be  recognised ;  but  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted  for  this  cause,  was  dis- 
charged, because  the  fact  did  not  exist  in  the  case. 

These  are  the  earliest  cases  on  this  point ;  it  has  occurred 
very  frequently  in  subsequent  cases,  and  the  principle  seems  to 
be  firmly  established;  but  as  the  question  has  come  forward  in 
different  forms,  and  been  viewed  under  diflerent  aspects,  the 
principle  has  been  greatly  modified,  and  is  no  longer  laid  down 
in  the  general  terms  which  were  carelessly  used  on  its  introduc- 
tion. It  has  been  found  necessary  to  define  its  extent  with 
more  precision,  and  to  state  the  rule  with  more  accuracy.  It 
was  perceived,  that  in  the  course  of  commercial  dealing,  it 
would  frequently  occur  that  a  person  might  draw  a  bill  with 
the  best  reasons  for  believing  that  it  would  be  honoured,  al- 
though, in  fact,  he  might  have,  at  the  time,  no  funds  in  the  hands 
of  the  drawee ;  and  that  all  the  reasons  for  requiring  notice, 
would  apply  in  such  a  case,  with  the  same  force  as  if  the  bill 
had  been  drawn  on  actual  funds.  In  Legge  v.  Thorpe,  12  East, 
171,  Le  Blanc  and  Bayley,  Justices,  stated  the  principle  laid 
down  in  Bikerdike  v.  Bollman,  and  afterwards  adhered  to,  in 
these  terms : 

They  said,  **  that  the  court  in  that  case,  looking  to  the  reason 
for  which  notice  was  required  to  be  given,  laid  down  the  rule, 
notgeneroHyj  that  where  the  drawer  had  no  effects  in  the  hands 
of  the  drawee  at  the  time,  (which  perhaps  might  turn  out  to  be 
the  case  upon  a  future  settlement  of  accounts  between  them,) 
no  notice  of  dishonour  should  be  given :  but  that  it  need  not  be 
given  where  the  drawer  mzLsi  have  known  at  the  time  thai  he 
had  no  effects  to  answer  the  bill,  and  could  have  no  reason  to 
expect  that  his  bill  would  be  honoured.^' 

In  Blackhan  v.  Doren,  2  Campbell,  608,  Lord  Ellenborough 
said:  **  If  a  man  draw  upon  a  house  with  whom  he  has  no  ac- 
count, he  knows  that  the  bill  will  not  be  accepted,  he  can  suffer 
no  injury  from  want  of  notice  of  its  dishonour,  and,  therefore, 
he  is  not  entitled  to  such  notice.  But  the  case  is  quite  other- 
wise where  the  drawer  has  a  fluctuating  balance  in  the  hands 
of  the  drawee.'' 

Vol.  II.— D 
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In  Walwyn  v.  St  Quintin,  1  Bod*  and  Pul.,  654»  one  of  the 
strongest  cases  in  the  books  in  favour  of  dispensing  with  notice. 
Eyre,  C.  J.,  said:  ^'But  it  noay  be  proper  to  caution  bill-holders 
not  to  rely  on  it  as  a  general  rule,  that  if  the  drawer  has  no 
efiects  in  the  acceptor's  hands,  notice  is  not  necessary.  The 
cases  of  acceptances  on  the  faith  of  consignments  from  the 
drawer,  not  come  to  hands,  and  the  case  of  acceptances  on  the 
ground  of  fair  mercantile  agreements,  nnay  be  stated  as  excep- 
tions, and  there  may  possibly  be  many  others." 

In  Brown  et  al.  v.  Maffey,  15  East,  216,  Lord  Ellenborough 
said :  **  The  doctrines  of  dispensing  with  notice  of  the  dishonour 
of  a  bill  has  grown  almost  entirely  out  of  the  caseof  Bikerdike 
V.  Bollman.  That  decision  dispensed  with  the  notice  to  the 
drawer,  where  be  knew  beforehand  that  he  had  no  efiects  ia 
the  hands  of  the  drawee,  and  had  no  reason  to  expect  that  the 
bill  would  be  paid  when  it  became  due.'* 

''But  that  exception  must  be  taken  with  some  restrictions, 
which,  since  I  sat  here,  I  have  often  had  occasion  to  put  on  it, 
as  where  the  drawer,  though  he  might  not  have  efiects  at  the 
time  of  the  drawing  of  the  bill  in  the  drawee's  hands,  has  a  run- 
ning account  with  him,  and  there  is  a  fluctuating  balance  be* 
tween  them,  and  the  drawer  has  reasonable  ground  to  expect 
that  he  shall  have  efiects  in  the  drawee's  hands  when  the  bill 
becomes  due.  In  such  cases,  I  have  always  held  the  drawer  to 
be  entitled  to  notice,  because  he  draws  the  bill  upon  a  reason- 
able  presumption  that  it  will  be  honoured." 

In  Rucker  et  al.  v.  Hiller,  16  East,  43,  Lord  Ellenborough 
said :  **  Where  the  drawer  draws  his  bill  in  the  bona  fide  expec- 
tation of  assets  in  the  hands  of  the  drawee  to  answer  it,  it  would 
be  carrying  the  case  of  Bikerdike  «.  Bollman  farther  than  has 
ever  been  done,  if  he  were  not  at  all  events  oititled  to  notice  of 
the  dishonour.  And  I  know  the  opinion  of  my  lord  chancellor 
to  be,  that  the  doctrine  of  that  case  oi:(ght  not  to  be  pushed 
farther." 

'*  The  case  is  very  difierent  where  the  party  knows  that  he 
has  no  right  to  draw  the  bill.  There  are  many  occasions  where 
a  drawee  may  be  justified  in  refusing  from  motives  of  prudence 
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to  accept  a  bill,  on  which  notice  ought  nevertheless  to  be  given 
to  the  drawer;  apd  if  we  were  to  extend  the  exception  farther* 
it  would  come  at  last  to  a  general  dispensation  with  notice  of 
the  dishonour,  in  all  cases  where  the  drawee  had  not  assets  in 
hand  at  the  very  time  of  presenting  the  bill ;  and  thus  get  rid  of 
the  general  rule  requiring  notice,  than  which  nothing  is  more 
convenient  in  the  commercial  world.  A  bona  fide  reasonable 
expectation  of  assets  in  the  hands  of  the  drawer,  has  been 
several  times  held  to  be  sufficient  to  enthle  the  drawer  to  notice 
of  the  dishonour,  though  such  expectation  may  ultimately  fail 
to  be  realized." 

And  in  the  same  case,  Bayley,  J.,  said :  '*The  general  rule  re- 
quires notice  of  the  dishonour  to  be  given  in  due  time  to  the 
drawer,  and  it  lay  upoil  the  plaintiff  to  show  that  he  could  not 
possibly  be  injured  by  the  want  of  it  It  would  be  somewhat 
hard  to  call  upon  the  drawer  towards  the  end  of  six  years  after 
the  bill  given;  and  when  he  objected  that  he  had  no  notice  of 
the  dishonour,  to  tell  him  that  he  had  no  effects  in  the  drawee's 
hands  at  the  time  when  the  bill  was  presented,  though  they 
might  have  come  to  his  hands  the  very  day  after,  and  the 
drawee  might  have  settled  his  accounts  with  the  drawer  on 
the  presumption  that  the  bill  was  paid." 

The  subject  was  considered  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  French  v.  The  Bank  of  Columbia, 
reported  in  the  fourth  volume  of  Cranch.  (4  Cranch,  141,  2 
Cond.  Rep.,  58.)  In  that  case,  it  was  said,(2)  **  to  be  the  fair 
construction  of  the  English  cases,  that  a  person  having  a  right 
to  draw  in  consequence  of  engagements  between  himself  and 
the  drawee,  or  in  consequence  of  consignments  made  to  the 
drawee,  or  from  any  other  cause,  ought  to  be  considered  as 
drawing  upon  funds  in  the  hands  of  the  drawee,  and,  there< 
fore,  as  not  coming  within  the  exception  to  the  general  rule.'* 
When  the  drawer  is  continually  making  consignments  to  the 
drawee,  and  continually  drawing  on  those  consignments,  his 
conduct  may  be  essentially  affected  by  knowing  that  any  of  his 

(2)  By  Marshall,  C.  J.«  who  delivered  the  opinion  of  the  Court — [Editor.] 
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bills  have  been  protested.  He  may  stop  in  transitu^  or  may 
suspend  further  consignments.  It  may  be  as  material  to  his  in- 
terest to  place  no  more  funds  in  the  hands  of  the  drawee,  in  such 
a  case,  as  to  withdraw  the  funds  previously  placed  in  his  hands. 
Notice  may  be  as  important  to  him  in  the  one  case  as  in  the 
other,  and  there  seems  to  be  the  same  reason  for  requiring  it 

Supposing  the  rule  to  be,  that  every  person  having  a  right  to 
draWf  or  having  reason  to  believe  that  his  bill  will  be  honoured, 
is  entitled  to  notice,(3)  I  will  proceed  to  apply  the  principle 
to  the  facts  of  this  case;  and  in  doing  it,  I  shall  consider  the  two 
bills  separately. 

On  the  19ih  of  July,  1774,  William  Byrd  drew  on  Robert 
Gary  &  Co.,  in  favour  of  Edward  Brisbane,  for  the  sum  of 
£  353  65.  This  bill  was  indorsed  by  Edward  Brisbane  to  Alex- 
ander Spiers,  and  by  him  to  the  company.  On  the  17th  of  No- 
vember, 1774,  it  was  protested  for  non-payment.  The  first 
information  that  appears  to  have  been  given  of  this  protest  to 

(3)  Tho  doctrine,  with  ata  modificatioDs,  as  hid  down  in  the  above  opinion  of 
Chief  Justioe  Marshall,  and  in  the  caae  of  French  v.  The  Bank  of  Columbia,  has 
been  examined  and  re-affirmed  in  a  recent  case  decided  by  the  Supreme  Court  of 
the  United  States.  In  the  case  of  Dickins  v,  Beal,  10  Peters,  573,  (January  Term, 
1836,)  in  delivering  the  opinion  of  the  Court,  and  after  a  rapid  review  of  the  cases 
reported  in  the  English  books  cited  above,  Mr*  Justice  Baldwin  continoes:  **But 
unless  he  draws  under  some  such  circumstances,  his  drawing  without  funds,  pro- 
perty, or  authority,  puts  the  transaction  out  of  the  pale  of  commercial  usage  and 
law;  and  as  he  can  in  nowise  suffer  by  the  want  of  notice  of  the  dishonour  of  his 
drafts,  that  it  is  deemed  an  useless  form.  *  Notice,  therefore,  can  amount  to  no- 
thing, for  his  situation  cannot  be  changed.*  In  a  case  where  he  has  no  fair  pre- 
tence for  drawing,  there  is  no  person  on  whom  he  can  have  a  legal  or  equitable 
demand,  in  consequence  of  the  non-payment  or  non-acceptance  of  the  bilL  This 
is  the  rule,  as  laid  down  by  the  Court  in  French  v.  The  Bank  of  Columbia,  4  Cranch, 
153, 164,  on  a  very  aUe  and  elaborate  view  of  the  then  adjudged  cases ;  which  is 
fully  supported  by  those  since  decided  in  England,  and  in  the  Supreme  Court  of 
New  York.  The  case  of  the  defendant  falls  clearly  within  the  rule  applicable  to 
bills  drawn  without  fimds,  or  any  bona  fide,  reasonable,  or  just  expectation  of  their 
being  honoured;  and  notice  of  their  dishonour  was  not  necessary.**  In  truth,  no 
principle  of  commercial  law  can  be  more  firmly  established,  and  it  would  seem 
that  the  only  question  which  can  hereafter  arise  with  respect  to  it,  will  be,  not  as 
to  the  extent  of  the  general  doctrine,  but  in  its  application  to  the  facts  of  the  par- 
ticular  cases.— [Erfttor.] 
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Colonel  Byrd,  or  his  representatives,  was  the  institution  of  this 
suit  in  1619. 

The  executor  of  Byrd  resists  its  payment  for  want  of  notice, 
and  the  plaintiff  alleges  that  notice  was  unnecessary,  because 
the  drawer  had  no  effects  at  the  time  in  the  hands  of  the  drawee. 
To  support  this  allegation,  he  relies  on  several  letters  written 
by  Robert  Gary  &  Co.  to  William  Byrd,  which  have  been  ex- 
hibited by  the  executor  on  his  requisition. 

The  defendant  objects  to  this  testimony,  that  the  letters  are 
the  mere  allegations  of  Robert  Gary  &  Go.,  and  do  not  con- 
tain a  full  statement  of  the  correspondence  between  the  parties, 
or  of  their  accounts:  that  Golonel  Byrd  may  not  have  acqui- 
esced in  the  accounts  transmitted  with  these  letters,  or  in  the 
statements  they  contain,  although,  from  the  loss  of  papers,  the 
death  of  parties,  and  the  great  lapse  of  time,  the  papers  cannot 
now  be  produced. 

The  general  rule  is,  that  a  long  acquiescence  in  letters  con- 
taining accounts,  is  prima  fade  evidence  of  an  acquiescence 
in  their  contents ;  and  there  is  less  reason  for  excepting  this 
case  from  the  rule,  because  the  letters  of  Robert  Garey  &  Co., 
from  November,  1773  to  October,  1775,  do  not  notice  any  ob- 
jection, on  the  part  of  William  Byrd,  to  any  of  the  accounts 
which,  one  of  those  letters  says,  were  annually  transmitted  to 
him. 

The  letter  from  Robert  Gary  &  Co.  to  William  Byrd,  dated 
the  10th  of  November,  1773,  incloses  an  account  current,  show- 
ing a  balance  due  Robert  Carey  &  Co.  of  £  616  99.  Id.  This 
letter  gives  notice  of  the  completion  of  a  contract  for  the 
sale  of  Byrd's  English  estate;  says  the  money  is  to  be  paid 
the  5th  of  April;  that  they  shall  immediately  afterwards  take 
up  the  whole  of  his  bills ;  and  says  that  they  have  referred  Far- 
rell  &,  Jones  to  him,  to  determine  whether  they  shall  pay  a  debt 
of  about  £  800,  claimed  by  Farrell  &  Jones. 

The  next  letter  is  dated  the  13th  of  May,  1774.  It  states 
the  receipt  of  £5000  on  account  of  the  estate  which  had  been 
sold,  and  the  expectation  of  receiving  the  farther  sum  of 
£11,500  on  the  same  account.    It  states  the  payment  of  debts 
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to  the  amount  of  £5544  7s.  4d.  and  gives  a  list  of  other  debts 
due  from  Byrd,  to  the  amount  of  £  1 1,577.  The  letter  concludes 
with  saying,  that  by  Greenland's  estimate,  the  produce  of  the 
estate  will  not  exceed  £  15,500,  out  of  which  great  charges  are 
to  be  deducted.  From  this  sketch  the  letter  proceeds,  "  You 
will  be  able  to  judge  how  the  account  may  stand,  and  what 
bills  must  be  returned.'* 

It  is  observable,  that  among  the  debts  paid,  are  several  bills 
of  exchange,  which  had  been  long  protested,  one  of  them  as 
early  as  February,  1768.  This  fact  shows  an  understanding  by 
which  bills  were  held  up  after  a  protest,  in  the  expectation  that 
they  would  be  paid  by  the  drawee,  notwithstanding  the  protest. 
In  such  a  case,  if  no  notice  be  given,  the  law  seems  to  be,  that 
the  holder  looks  to  the  drawee,  not  to  the  drawer,  for  pay- 
ment(4) 

The  next  letter,  of  the  5th  of  August,  1774,  states  that  there 
are  many  bills  which  must  be  returned,  after  paying  all  the 
money  received  on  account  of  the  English  estate.  This  letter 
speaks  of  a  further  sum  for  a  half  year's  rent,  accruing  before 
the  purchaser  took  possession,  to  be  received  after  Michaelmas. 
This  would  be  £371  4s.  6d.  There  is,  too,  a  subsequent  letter, 
of  the  14th  of  March,  1775,  which  mentions  a  farther  receipt 
of  £448  I2s.  Id.,  on  account  of  the  English  estate. 

Colonel  Byrd  appears  to  have  drawn  to  the  full  amount  of 
his  English  estate,  so  far  as  Robert  Gary  &  Co.  had  stated  the  ' 
money  to  have  been  received ;  and  if  the  transactions  between 
the  parties  had  gone  no  farther,  these  letters  would  furnish 
strong  reasons  for  the  opinion  that,  in  July,  1774,  he  acted  at 
least  incautiously  in  drawing  the  bill  under  consideration.  But 
there  were  transactions  between  the  parties.  Colonel  Byrd 
held  a  large  estate  in  Virginia,  and  the  usage  of  the  considera- 
ble  planters  to  ship  their  tobacco  to  London  merchants,  and  to 
draw  on  their  consignments,  is  of  general  notoriety.  In  their 
letter  of  the  17th  of  November,  1774,  Robert  Carey  6l  Co.  say: 
*•  We  shall,  in  the  disposal  of  your  tobacco,  hope  to  render  you 
a  safe  and  pleasing  tale." 

(4)  Townslej  o.  Sumrall,  2  Petcra*s  Rep.  170.— [J^tfor.] 
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In  a  letter  of  the  10th  of  February,  1776,  is  an  account  of 
sales  of  fifteen  hogsheads  of  tobacco,  shipped  in  a  vessel  com- 
manded by  Captain  Powers;  and  there  is  also  notice  taken  of 
a  mortgage  on  the  estate  sold  to  Mrs.  Otway,  for  which  no 
claimant  had  appeared,  but  for  which  Mrs.  Otway  had  retained 
a  considerable  sum  in  her  hands.    The  letter  says,  *'  We  were 
compelled  to  settle  the  conveyance  in  the  manner  we  did,  yet 
at  the  same  time,  it  no  ways  precluded  you  from  receiving 
your  part  of  this  other  mortgage,  if  no  claimants.''    The  letter 
shows  that  Colonel  Byrd  had  written  on  this  subject,  and  had 
manifested  the  expectation  of  receiving  a  further  sum  on  this 
account    The  letter  mentions  the  payment  of  some  small  or- 
ders given  by  Byrd. 

It  may  be  considered  as  probable,  from  these  letters,  that 
Colonel  Byrd  was  not  perfectly  satisfied  with  the  sums  retained 
on  account  of  charges  on  the  estate,  and  expected  more  money 
from  it 

A  letter  of  the  20th  of  June,  1776,  states  the  payment  of  a 
draft  drawn  by  Colonel  Byrd,  in  favour  of  Homsby,  for  £75, 
and  their  payment  for  his  honour  of  another  draft  on  Farrell  d& 
Jones  for  the  same  sum. 

The  last  letter  is  dated  2d  of  October,  1776.  It  mentions 
the  payment  of  several  little  drafts,  as  desired  by  Colonel  Byrd, 
"which  are  mentioned  in  an  account  current  inclosed,''  but  the 
account  itself  does  not  appear.  It  shows  a  balance,  as  the  let- 
ter says,  of  16s.  1  Irf.  in  favour  of  Colonel  Byrd. 

From  this  review  of  the  letters  in  the  cause,  it  is  obvious  that 
Colonel  Byrd  was  much  pressed  for  money ;  that  he  was  san- 
guine in  his  calculations  of  the  sums  to  be  yielded  by  his  estate 
in  England ;  that  he  drew  upon  that  fund  by  anticipation,  and  to 
an  amount  greater  perhaps  than  was  strictly  justifiable.  It  is 
also  apparent  that  a  considerable  part  of  the  money  for  which 
the  estate  sold,  was  retained  for  incumbrances,  some  of  which 
were  questionable,  and  there  is  reason  to  believe  that  he  ques- 
tioned them.  It  is  also  apparent  that  there  were  running  trans- 
actions between  the  parties,  and  that  the  holders  of  his  bills 
were  in  the  habit  of  retaining  them,  and  of  receiving  payment 
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long  after  protest  That  he  made  shipments  of  tobacco  in  the 
time,  is  unquestionable;  but  the  amount  of  his  shipments  is  uncer- 
tain ;  his  letters  are  not  produced ;  they  would  throw  much 
light  on  this  transaction.  The  letters  giving  notice  of  this  par- 
ticular draft,  might,  and  probably  would,  show  the  idea  on 
which  it  was  drawn,  and  the  calculations  of  the  drawee ;  it 
might  be  drawn  on  actual  consignment  of  tobacco,  or  it  might 
be  drawn  on  a  calculation  that  something  farther  might  be 
yielded  by  those  items  of  the  English  estate,  which  the  letters 
show  had  not  finally  been  adjusted.  These  calculations  may 
have  been  erroneous ;  but  if  they  were  made,  the  bill  was  not 
drawn  with  a  knowledge  that  it  would  not  be  honoured,  and 
therefore  notice  of  its  dishonour  was  unnecessary.  The  Court 
will  not  presume  that  these  calculations  were  made;  the  Court 
will  not  presume  that  the  letter  of  advice  which  usually  accom- 
panies a  bill  of  exchange,  did  show  that  the  drawer  calculated 
on  his  bills  being  honoured ;  but  the  Court  cannot  presume  the 
contrary ;  and  it  is  to  be  recollected  that  when  a  protested  bill 
is  held  up  for  a  great  length  of  time  without  notice,  the  whole 
onus  probandi  is  thrown  on  the  holder ;  he  must  prove  every 
thing,  and  nothing  is  required  from  the  drawer. 

The  case  furnishes  strong  reason  for  the  opinion,  that  this 
bill  was  not  returned  to  Virginia,  but  was  held  up  by  Spiers, 
Bowman  &  Co.  in  the  expectation  of  its  being  paid  by  Robert 
Gary  &  Co.  It  was  drawn  on  the  19th  of  July,  1774,  and 
protested  for  non-payment  on  the  26th  day  of  November 
of  the  same  year.  Another  bill  for  £213  15^.,  drawn  on  the 
4th  of  July,  1774,  in  favour  of  Spiers,  Bowman  &  Co.,  and  pro- 
tested on  the  9th  of  November,  1774,  was  returned  to  Colonel 
Byrd,  and  was  taken  up ;  these  bills  drawn  by  the  same  persons, 
and  held  by  the  same  house,  at  the  same  time,  would  probably 
have  been  returned  by  the  same  vessel  had  they  been  both 
returned.  The  circumstance  that  one  was  drawn  in  favour  of 
Brisbane,  an  agent  of  the  company,  and  indorsed  by  him  to  a 
member  of  the  company,  and  by  that  member  to  the  company, 
would  not  account  for  the  appearance  of  one  bill  without  the 
other,  if  both  were  returned.    They  were  both  the  property  of 
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the  same  company,  both  due  by  the  same  person,  both  in  pos- 
session of  the  company  at  the  same  time,  and  would  probably 
have  been  both  returned,  if  they  toere  both  returned,  by  the 
same  vessel  The  bill,  said  not  orginally  to  have  been  drawn 
in  favour  of  Spiers,  Bowman  &  Co.,  would  probably  have  been 
transmitted  to  the  same  agent  to  whom  the  other  bill  was  trans* 
mitted.  The  appearance  of  the  one  bill  without  the  other,  is, 
then,  a  strong  circumstance  in  favour  of  the  opinion  that  the 
bill  retained  was  held  up  in  England  in  the  expectation  of  its 
being  paid  by  the  drawee.  In  estimating  the  probabilities  of 
the  circumstances  and  prospects  under  which  the  bill  was 
drawn,  this  fact  is  entitled  to  some  consideration. 

We  have  no  regular  accounts,  no  statements  of  the  consign- 
ments made  by  Byrd  to  Robert  Gary  &  Co.  We  know  that 
their  connexion  was  of  long  standing ;  that  there  was  a  consid- 
erable degree  of  mutual  kindness  and  confidence ;  that  Byrd  was 
in  the  habit  of  shipping  tobacco  to  Robert  Cary  &  Co. ;  that  there 
may  have  been  a  shipment  at  the  very  time  this  bill  was  drawn; 
that  nnoney  was  paid  for  Byrd  by  Robert  Cary  &  Co.,  after 
this  bill  was  protested;  that  a  bill  of  £75  was  taken  up  for  his 
honour;  and  that  in  October,  1775,  the  balance  of  £616  9^.  5(f., 
which  stood  against  him  in  November,  1773,  was  converted 
into  a  balance  of  I6s.  lid,  in  his  favour.  We  have  not  all  the 
intermediate  accounts,  and  we  do  not  know  how  this  balance 
may  have  fluctuated ;  add  to  this,  that  the  bill  is  not  said  to 
have  been  protested  for  want  of  effects. 

Under  aU  these  circumstances,  I  cannot  say  that  the  bill  was 
drawn  with  a  knowledge  that  it  would  be  protested ;  and  that 
notice  of  the  protest  could  not  be  necessary.  I  cannot  say  that 
it  was  a  fraud  upon  the  payee,  by  giving  him  a  bill  which  the 
drawer  knew  would  not  be  paid.  If  the  onus  probandi  lay  on 
the  drawer  of  the  bill,  the  case  would  be  clearly  against  him ; 
but  as  it  lies  entirely  on  the  holder,  whose  laches  are  without  a 
precedent  in  a  court  of  law  or  equity,  I  think  he  has  not  made 
out  a  case  of  complete  justification,  on  which  he  can  entitle  him- 
self to  a  decree  for  the  bill  drawn  on  the  19th  of  July,  1774. 

Vol.  II.— E 
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The  second  bill  was  drawn  on  the  26th  day  of  November, 
1775,  for  £24G  3s.  Id.,  and  was  protested  on  the  26th  day  of 
June,  1776.  It  was  drawn  after  the  commencement  of  hostili- 
ties in  Virginia;  and  before  it  was  protested,  all  intercourse  be- 
tween the  two  countries  was  interdicted.  Under  these  cir- 
cumstances, notice  is  not  to  be  expected,  and  ought  not  to  be 
required*  I  at  first  doubted  whether  a  bill,  which,  for  a  length 
of  time,  is  held  under  circumstances  which  dispense  with  notice, 
does  not  lose  its  commercial  character,  and  become  an  ordinary 
debt.  But  on  reflection,  I  am  satisfied  that  this  idea  cannot  be 
sustained:  and  that  to  charge  the  drawer,  notice  of  the  dishon- 
our of  his  bill  ought  to  be  given  within  a  reasonable  time  after 
the  removal  of  the  impediment.  The  question,  therefore,  on  this 
bill,  also  is,  were  the  circumstances  under  which  it  was  drawn 
such  as  to  dispense  with  notice?  Was  it  drawn  without  rea- 
sonable ground  for  an  expectation  that  it  would  be  paidt  It  may 
reasonably  be  supposed,  that  on  the  26th  of  November,  1775,  the 
letter  of  the  2d  of  October,  1775,  which  came  by  the  last  packet 
to  New  York,  was  received.  In  attempting  to  show  that  notice 
of  the  dishonour  of  this  bill  was  unnecessary,  because  the  drawer 
had  no  effects  in  the  hands  of  the  drawee,  the  holder  is  met  in 
Umine,  by  the  fact  that  this  letter  shows  a  balance  in  his  favour 
of  16«.  11<2.,  and  the  exception  under  which  the  plaintiff  with- 
draws himself  from  the  general  rule,  is,  that  the  drawer  had  at 
the  time  no  effects  in  the  hands  of  the  drawee.  If  we  may  de- 
part from  the  letter  of  the  exception,  there  is  no  point  at  which 
to  stop;  and  if  notice  may  be  dispensed  with  when  a  small  sum 
is  in  the  hands  of  the  drawer,  it  may  also  be  dispensed  with 
when  a  large  sum  is  in  his  hands,  provided  that  sum  be  one 
cent  less  than  the  bill  is  drawn  for. 

I  am  aware  of  this  argument,  but  think  it  more  perplexing 
than  convincing.  There  are  many  questions  in  which  no  precise 
line  can  be  marked,  which  must  depend  on  sound  legal  discre- 
tion, and  where  the  case  itself  must  be  decided  by  a  jury  or  by 
the  court,  acting  on  the  principles  which  ought  to  regulate  a 
jury.    The  sound  sense  and  justice  of  the  exception  is*  that ' 
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where  a  drawer  knows  he  has  no  right  to  draw^  and  has  the 
strongest  reason  to  believe  his  bill  will  not  be  paid,  the  motives 
for  requiring  notice  of  its  dishonour  do  not  exist,  and  his  case 
comes  within  the  reason  of  the  exception.  Where  all  transac* 
tions  between  parties  have  ceased,  and  there  is  nothing  to  jus* 
tify  a  draft  but  a  balance  of  one  penny,  it  would  be  sporting 
with  our  understanding  to  tell  us,  that  a  creditor  for  this  balance, 
who  should  draw  for  a  thousand  pounds,  would  be  in  a  situation 
substantially  different  from  what  he  would  be  in,  were  he  the 
debtor  in  the  same  sum.  The  true  inquiry  appears  to  me  to  be^ 
whether  the  connexion  between  William  Byrd  and  Robert  Gary 
&  Co.  remained  such  as  to  justify  a  hope  that  his  bill  would 
be  honoured,  and  to  afford  any  shadow  of  justification  for  draw** 
ing  it 

I  think  it  as  demonstrable  as  any  proposition  of  this  sort  can 
be,  that  he  knew  that  this  bill  would  not  be  paid. 

He  had  no  funds  in  the  hands  of  the  drawee  except  16«.  lld.f 
and  no  prospect  of  having  any.  He  had  made  no  shipment  of 
tobacco  by  the  last  vessel^  and  Robert  Gary  &  Go.  speak  of  the 
fact  with  some  resentment.  In  their  letter  of  June,  1775,  they 
had  mentioned  sending  a  vessel  to  Virginia  chartered  at  a  high 
price,  in  which  they  expected  consignments  of  tobacco  from 
their  friends,  and  among  others,  from  Golonel  Byrd.  In  their 
letter  of  the  2d  of  October  they  say:  "When  Power  came  in, 
we  were  in  hopes  you  would  have  offered  him  some  assistance, 
but  we  observe  the  high  price  in  the  country  was  the  cause  of 
the  disappointment,  and  no  compliment  to  our  charter.  How- 
ever, if  we  are  no  losers,  we  are  not  beholden  to  our  friends 
for  it*' 

With  respect  to  the  mortgage  for  which  it  had  been  supposed 
that  the  mortgagee  was  dead  without  a  representative,  he  says, 
"  it  is  feared  the  representative  is  found,  but  be  this  as  it  may," 
he  adds,  "  the  estate  will  be  always  liable,  and  therefore,  with- 
out a  proper  indemnity,  little  can  be  expected.  What  indemnity 
you  may  offer  we  know  not,  but  we  shall  not  engage  for  our 
own  parts.'*     After  mentioning  the  payment  of  some  bills,  they 
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add,  ^  but  for  paying  any  more,  or  raising  money  on  the  un- 
certainty of  the  mortgage,  we  shall  not  attempt" 

With  this  letter  before  him,  Colonel  Byrd  must  have  drawn,  I 
think,  vf^ith  a  moral  certainty  that  his  bill  would  be  dishonoured: 
and  if  in  any  case  a  holder  can  be  excused  for  not  giving  notice, 
this  is  that  case.  There  was  an  end  of  all  consignments,  of  all 
intercourse  between  the  parties ;  there  were  no  funds  to  with- 
draw, and  no  remittances  to  stop.  The  want  of  notice  would 
be  no  injury  to  him.  This  case  seems  to  me  to  come  within 
the  exception  of  Bikerdike  v.  BoUman,  as  modified  in  the  sub- 
sequent cases. 

This  brings  me  to  the  consideration  of  the  other  objections 
made  by  the  defendant  to  the  payment  of  this  bill. 

He  contends,  that  after  such  a  lapse  of  time,  payment  must 
be  presumed.  (5) 

(5)  The  statute  of  limitation  did  not  apply  to  thie  case.  See  Hopkirk  v.  Bell, 
3  Cranch,  454;  4  Cranch,  164.  By  the  fourth  article  of  the  definitive  treaty  <^ 
peace,  between  the  United  States  and  his  Britanic  Majesty,  of  1783,  **it  is  agreed 
tliat  creditors  on  either  aide  shall  meet  with  no  lawful  impediment  to  the  recovery 
in  full  value  in  sterling  money  of  all  bona  fide  debts  heretofore  contracted,**  which 
fourth  article  is  recognised,  confirmed,  and  declared  to  be  binding  and  obligatory 
by  the  second  article  of  the  convention  between  his  Britanic  Majesty  and  the 
United  States,  made  on  the  8th  of  January,  1802.  By  the  fourth  section  of  the 
act  of  limitation  of  Virginia,  all  actions  of  debt,  detinue,  &^  are  directed  to  be 
brought  within  five  years  after  the  cause  of  action  shall  have  accrued.  By  the 
12th  section  of  the  same  act,  tliere  is  a  saving  of  persons  beyond  s«as,  but  by  the 
13th  section,  it  is  provided  "  that  ail  suits  hereafler  brought  in  the  name  or  names 
of  any  person  or  persons,  residing  beyond  seas,  or  out  of  this  country,  for  the  re- 
covery of  any  debts  due  for  goods  actually  9M  and  delivered  &ere,  by  his  or  their 
factor  or  factore^  shall  be  commenced  and  prosecuted  within  the  time  appointed 
and  limited  by  this  act,  for  bringing  the  like  suits,  &c.,  notwithstanding  the  saving 
&.C.,  to  persons  beyond  the  seas,  at  the  time  their  causes  of  action  accrued."  The 
case  of  Hopkirk  v.  Bell,  was  certified  fVom  the  Circuit  Court  of  Virginia,  in  which 
the  opinions  of  the  judges,  (Marshall,  C.  J.  and  Griffin,  J.)  were  opposed  upon  the 
following  question,  to  wit :  "  Whether  the  act  of  assembly  of  Virginia,  for  the  Umi- 
tation  of  actions  pleaded  by  the  defendant,  was,  under  all  the  circumstances  stated, 
a  bar  to  the  plaintiff  V  demand  founded  on  a  promissory  note,  given  on  the  21st 
of  August,  1773?"  The  certificate  contained  the  following  statement  of  facts 
agreed  by  the  parties,  viz :  That  David  Bell,  the  defendant's  testator,  has  considers- 
ble  dealings  with  the  mercantile  house  of  "  Spiers,  Bowman  Sl  Co."  of  Glasgow* 
(of  which  house  the  plaintiff  was  surviving  partner)  in  the  then  colony  of  Virginia, 
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Admitting  the  doctrine  of  presumption  to  be  the  same  in  re- 
spect of  a  bill  as  of  an  instrument  under  seal,  of  iwhich  I  am  not 
soconfidenty(6)  still  it  is  not  a  positive  rule,  depending  absolutely, 

iy  thdr  factMr$  who  ruided  in  that  eoUmy^  and  on  the  14th  of  Mareb,  1768,  gave 
his  bond  to  the  company,  &.c,  and  on  the  2lBt  of  Auguat,  1773,  Henry  Bell,  the 
defeodant,  executed  hU  promi89ory  note  to  Spiers,  Bowman  Sl  Ca  for  JC437  14a. 
lOtf.  and  on  thia  note  this  suit  was  inatitated,  on  the  4th  of  January,  1803.  That  the 
said  Spiera,  Bowman  &,  Co-,  were  at  that  time  British  subjects,  merchants  rcsi- 
dent  in  Glasgow,  and  had  never  resided  in  Virginia,  and  that  James  Hopkirk  was 
then,  and  always  had  been,  a  British  subject,  resident  in  Great  Britain,  and  never 
had  been  in  Virginia.  That  the  company  had  a  factor  or  factors  resident  in  Vir- 
gioia  on  the  31st  of  Aogost,  1773,  when  the  note  was  given,  and  from  that  time 
to  the  commencement  of  the  American  war,  on  or  about  the  1st  of  September, 
1776.  That  the  company  had  neither  agent  nor  factor  in  this  country  authorized 
to  collect  their  debts  from  the  commencement  of  the  war  until  1784.  That  on  or 
abooi  the  10th  of  September,  1784,  and  even  since,  an  agent  had  resided  in  Vir* 
gmia^  authorisoed  by  power  of  attorney  generally  to  collect  all  debts  due  to  the 
company  in  Virginia. 

The  Supreme  Court  ordered  the  following  opinion  to  be  certified  to  the  Circuit 
Court.  **  That  upon  the  question  in  thia  case,  referred  to  this  Court  from  the  Cir- 
cuit Court,  it  is  considered  by  this  Court  that  the  said  act  of  limitations  is  not  a 
bar  to  the  plaintiff's  demand  upon  the  said  note :  and  this  Court  is  of  opinion  that 
the  length  of  time  from  the  giving  the  note  to  the  commencement  of  the  war  in 
1775,  not  being  sufiicient  to  bar  the  demand  on  the  said  note,  according  to  the 
said  act  of  aaaembly,  the  treaty  of  peace  between  Great  Britain  and  the  United 
States  of  1783,  does  not  admit  of  adding  the  time  previous  to  the  war  to  any  time 
labsequent  to  the  treaty  in  order  to  make  a  bar :  and  is  also  of  opinion  that  the 
agmt  merely  for  collecting  debts  mentioned  and  described  in  the  said  state  of  facts, 
)•  not  to  be  considered  as  a  factor  witliin  the  meaning  of  the  said  act  of  assembly 
w  as  to  bring  the  case  within  the  proviso  of  the  said  set** 

The  same  caae  went  again  to  the  Supreme  Court,  (see  4  Cranch,  164),  when,  in 
addition  to  the  facts  before  stated,  it  appeared  that  Andrew  Johnston,  of  the  firm 
of  Spiers,  Bowman  &»  Ca,  came  to  the  United  States,  aflcr  the  peace  of  1783,  viz : 
io  the  spring  of  1784,  and  died  in  Virginia  in  1785,  but  that  no  other  partner  of 
the  firm  had  been  here  since  the  peace.  The  Court  ordered  it  to  be  certified  as 
their  opinion,  that  under  all  the  circumstances  stated,  the  act  of  limitations  of  Vir- 
giaia  waa  not  a  bar  to  the  plaintiff's  demand  on  the  note  of  the  21st  of  August, 
1773. 

As  to  the  doctrine  of  presumption  f>f  payment  in  actionaupon  old  bonds,  see  note 
to  Murdoch  &,  Co.  «.  Hunter's  Rep.  VuL  I.  ante. — [Editor,] 

(6)  In  an  action  of  debt  on  a  promissory  note,  the  court,  if  requested,  ought  to 
instruct  the  jury,  that,  twenty  years  having  elapsed  between  the  date  of  the  execu- 
tion of  the  note  and  the  institution  of  the  suit,  they  ought  to  presume  it  paid,  unless 
evidence  be  offered  of  some  acknowledgment  of  the  debt,  or  of  payment  of  intercHt, 
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like  the  statute  of  limitations,  on  length  of  time,  but  is  the  mere 
creature  of  reason,  resting  on  probabilities.  The  creditor  may 
meet  this  presumption  and  rebut  it  by  accounting  for  the  time 
which  has  been  permitted  to  elapse,  and  by  showing  the  impro- 
bability that  his  debt  has  been  paid. 

He  has,  I  think,  met  and  completely  rebutted  it  in  this  case. 
The  bill  was  protested  in  England  on  the  26th  day  of  June, 
1776,  and  Colonel  Byrd  died  in  1777  or  1778.  In  the  mean« 
time,  war  raged  between  th6  two  countries;  all  intercourse  be- 
tween them  was  unlawful ;  and  Colonel  Byrd's  circumstances 
were  too  much  embarrassed  to  admit  of  a  suspicion  that  he 
would  be  eager  in  his  search  for  those  creditors  who  could 
make  no  legal  demand  upon  him.  It  is,  then,  almost  certain 
that  this  debt  was  not  paid  by  him  in  his  lifetime. 

The  chief  argument  in  support  of  this  presumption,  is  founded 
on  the  time  which  has  elapsed  since  his  death,  without  any 
demand  on  his  representatives.  The  plaintiff  ascribes  this  to 
the  insolvency  of  his  estate ;  but  to  this  it  is  answered  that  a 
suit  had  been  brought  in  1803,  for  a  different  claim,  by  the  same 
agent,  who  was  in  possession  of  these  bills ;  a  bill  was  then 
filed  claiming  £70  I9s.  lOd.^  as  a  debt  due  from  William  Byrd 
&  Co.  for  dealings  at  their  store  in  Manchester,  and  £  1 0 10^.  6^ef . 
a  debt  due  from  William  Byrd  for  dealings  at  their  store  in 

or  of  part  payment  of  the  principal  within  twentj  yean.  Wells  «.  Waahingrton** 
Admr.,  6  Monford,  533.  But  if  more  than  Jive  yean  and  len  than  Uoeniy  yean 
have  elapsed,  the  defendant  cannot  rely  oo  the  preanmption  of  payment,  but  he 
must  plead  the  statute.  Tomlin*s  Admr.  e.  How*s  Admr.,  1  Gilmer,  1.  In  the 
case  of  Du  BeUoii  v.  Lord  Waterpark,  (1  DowL  &,  Ryland,  16.  16  Common  Law 
Reports,  IS,)  decided  in  1823,  which  was  an  action  of  assumpsit  by  the  payee 
a^nst  the  maker  of  a  promissory  note,  it  was  contended  that  the  jury  were 
bound  to  presume,  from  analogy  to  the  case  of  the  bond,  that  afler  twenty  yean, 
the  note  had  been  paid,  although  there  was  no  proof  that  the  payee  hid  been  within 
the  realm  ;  but  the  Chief  Justice  (Abbott,)  held,  that  the  case  of  a  bond  was  dis- 
tinguishable from  promissory  notes  and  bills  of  exchange,  which  were  simple 
contract  debti,  and  were  subjected  to  the  provisions  of  the  statute  of  limitatians; 
whereas,  the  rule  for  presuming  payment  of  a  bond  after  twenty  years,  was 
founded  on  the  common  law,  there  being  no  statutable  provision  with  respect  to 
obligations  of  that  nature ;  and,  therefore,  without  some  decisive  authority  on  the 
point,  he  could  not  direct  the  jury  in  tlie  way  contended  for. — [Editor.] 
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Petersburg.  If  the  insolvency  of  the  estate  did  not  prevent 
this  suit,  it  cannot  have  prevented  a  suit  on  the  bills. 

The  plaintiff  assigns  tiwo  reasons  for  this  suit,  by  which  he 
attempts  to  repel  the  inference  which  has  been  drawn  from  it. 
One  is,  that  though  William  Byrd  was  supposed  to  be  insolvent, 
William  Byrd  &  Co.  were  not  so.  The  other,  that  this  suit 
was  only  preparatory  to  an  application  to  the  British  commis- 
aoners,  sitting  under  the  treaty  of  1802 ;  neither  of  these  rea- 
sons is  satisfactory ;  the  sUit  does  not  seek  for  satisfaction  from 
the  efiects  of  William  Byrd  &  Co. ;  nor  does  it  even  charge 
that  William  Byrd  was  the  surviving  partner  of  that  company, 
or  even  had  any  of  its  property  in  his  hands ;  it  charges  him 
merely  as  a  member  of  the  company,  and  seeks  for  satisfac* 
tion  out  of  his  private  estate,  which  is  alleged  to  be  in  the  hands 
of  his  executor,  or  of  his  trustees.  But  this  reason,  were  it 
more  consistent  with  the  fact,  would  not  apply  to  the  claim 
against  him  as  an  individual 

To  account  for  this,  we  are  told  that  it  was  necessary  to  es- 
tablish the  debt,  in  order  to  justify  an  application  to  the  British 
commissioners.  But  surely  it  was  not  less  necessary  to  establish 
the  claim  on  this  bill  than  on  an  open  account.  The  produc- 
tion in  1804,  or  afterwards,  of  a  protested  bill  without  notice 
to  the  drawer  of  its  dishonour,  or  proof  of  a  single  attempt  to 
obtain  payment  of  it,  could  never  be  received  by  the  commis- 
noners  as  a  valid  claim  on  the  British  government  But  if 
these  bills  were  held  up  in  order  to  be  laid  before  the  commis- 
sioners, why  were  they  not  laid  before  that  board  7  Is  not  the 
fact  that  no  application  has  been  made  on  them  to  the  com- 
missioners, a  proof  that  this  is  not  the  cause  which  prevented 
the  institution  of  suits  on  them  in  this  country  ? 

If  it  be  said  that  they  have  been  laid  before  the  commission- 
ers, I  ask  what  has  been  the  fate  of  the  application  ?  Has  it 
been  rejected  in  consequence  of  the  laches  of  the  holder,  or  has 
it  been  successful !  But  there  is  no  reason  to  believe  that  the 
suit  in  1803  was  brought  with  any  other  view  than  to  recover 
the  money  it  demanded,  and  the  question  recurs— why  were 
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not  these  bills  put  in  suit  also  ?  It  has  been  said  they  were  over- 
looked by  the  agent — ^but  this  is  not  credible.  There  is  an  in- 
dorsement on  the  envelope  which  contained  them,  in  his  hand 
writing,  and  it  must  be  supposed  that  bonds,  bills,  and  notes 
were  not  thrown  in  confusion  among  general  books  and  papers, 
but  were  carefully  preserved  and  listed,  and  that  they  would  be 
immediately  inspected  by  the  agent  to  whom  their  collection 
was  confided.  Must  it  then  be  presumed  that  the  agent  believed 
them  to  be  paid  1 

The  reasons  against  this  presumption,  so  far  as  respects  a 
payment  made  by  Colonel  Byrd,  have  already  been  stated.  The 
reasons  against  their  having  been  paid  by  his  representatives 
are  still  stronger.  Their  accounts  are  all  preserved,  and  this 
credit  is  not  claimed.  How  could  the  agent  have  received  an 
impression  that  they  were  paid  ?  He  must  have  received  it 
from  the  papers  themselves,  from  the  entries  on  the  books,  or 
from  direct  communications  made  by  Spiers,  Bowman  &  Co. 

But  the  papers  contain  no  indications  of  payment  The 
books,  I  am  told,  contain  none;  and  is  it  reasonable  to  suppose 
that  the  plaintiff  would  send  the  bills  to  be  collected,  and  write 
to  the  agent  tliat  nothing  was  due  on  them  t  We  must  impute 
negligence  to  the  agent,  or  believe  that  he  was  of  opinion  that 
the  debt  was  not  recoverable  at  law.  The  last  opinion,  how- 
ever, does  not  necessarily  imply  his  conviction  that  it  had  been 
paid.  The  bills  were  not- accompanied  with  any  proof  of  no- 
tice, and  he  could  obtain  none.  Without  this  proof,  and  without 
any  evidence  that  the  drawer  had  no  right  to  draw,  he  might 
have  thought  the  claim  desperate;  but  this  does  not  create  a 
presumption  that  he  believed  it  to  be  paid.  I  think,  on  a  con- 
sideration of  the  circumstances  of  the  case,  that  the  presump- 
tion of  payment  is  completely  rebutted. 

I  am  next  to  consider  an  objection  which  goes  to  the  right  of 
the  plaintiff  to  sustain  this  action,  even  admitting  that  the  right 
to  bring  it  exists  in  some  person.  In  1813  a  contract  was  en- 
tered into  between  the  plaintiff  and  William  C.  Williams,  a 
citizen  of  Virginia,  by  which  the  former  conveyed  to  the  latter 
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all  his  debts  in  this  country,  and  authorized  him  to  sue  for  them, 
either  in  his  own  name,  or  in  the  name  of  the  present  plaintiC 
It  is  contended  that  these  bills  passed  by  this  assignment,  and 
that  the  whole  legal  and  equitable  interest  being  in  another,  no 
suit  on  them  can  be  maintained  by  the  plaintiff. 

On  the  part  of  the  plaintiff  it  is  answered,  t^at  this  instru- 
ment, being  mtide  Jlagrante  beHo,  is  void,  and  that  no  action  can 
be  sustained  on  it,  even  after  peace. 

As  this  may  probably  become  a  question  between  the  parties 
to  the  instrument,  I  would  not  give  an  opinion  on  it  unless  it 
should  be  necessary  in  this  cause.  I  am  rather  disposed  to  think 
it  is  not  necessary. 

Bills  of  exchange  are  transferable,  not  by  force  of  any  sta- 
tutes, but  by  the  custom  of  merchants.  Their  transfer  is  regu- 
lated by  usage,  and  that  usago  is  founded  in  convenience.  It 
appears  to  me  that  it  would  be  extremely  inconvenient  to  sepa- 
rate the  evidence  of  ownership  from  the  bill  itself,  and  I  think 
there  is  no  usage  to  justify  such  a  separation.  Nothing  can  be 
more  anti-commercial  than  the  idea  of  transferring  a  negotiable 
paper  by  a  deed  transferring  a  vast  number  of  bills,  bonds,  notes, 
and  accounts.  Such  an  instrument  may  very  properly  be  con- 
sidered as  conveying  the  equitable  interest,  the  right  to  receive 
the. money,  but  cannot  be  considered  as  a  negotiation  of  the  bill 
upon  mercantile  principles,  or  according  to  mercantile  usage, 
so  as  to  authorize  the  holder  to  sue  in  his  own  name.  The  books 
treat  of  no  suck  mode  of  transfer.  The  person  to  whom  a  bill 
is  transferred  is  never  denominated  an  assignee.  He  is  always 
termed  an  indorsee.  Upon  this  ground,  I  am  of  opinion,  that  in 
this  case  a  suit  could  not  be  maintained  in  the  name  of  William 
C  Williams.  Were  this  even  doubtful,  the  instrument  now  re- 
lied on  contains  an  authority  to  sue  in  the  name  of  the  plaintiff, 
and  may,  therefore,  fairly  be  considered  as  not  being  intended 
to  have  the  legal  effect  of  an  assignment,  but  to  operate  as  an 
agreement  authorizing  William  C.  Williams  to  exercise  all  the 
powers  of  ownership  in  the  name  of  the  plaintiff.  But  I  rely  on 
the  principle,  that  a  bill  of  exchange  is  not,  by  the  custom  of 
Vol.  II.— F 
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merchants,  transferable  by  such  an  instrument  as  is  produced 
in  this  case.  But  the  defendant  contends,  that,  admitting  the 
suit  to  be  maintainable  in  the  name  of  the  plaintiff,  still  William 
C.  Williams  ought  to  be  a  pistrty,  because  in  a  court  of  equity, 
all  persons  concerned  in  interest  must  be  parties.  I  do  not  think 
the  rule  applies  to  such  a  case  as  this. 

All  persons  having  distinct  interests,  must  undoubtedly  be 
brought  into  court;  but  where  the  interest  of  one  person  is  in* 
Tolved  in  that  of  another,  and  that  other  possesses  the  legal  right, 
so  that  the  interest  may  be  asserted  in  his  name,  it  is  not,  I  think, 
always  necessary  to  bring  both  before  the  court 

Thus,  a  trustee  may  sue,  without  naming  the  cestui  que  trust 
as  a  party, — an  executor  or  administrator  may  sue,  without 
naming  legatees  or  distributees.  And  the  obligee  in  a  bond, 
where  it  is  not  by  law  assignable,  may  sue,  or  the  equitable  as- 
signee may  sue  in  his  name,  without  being  named  himself  as  a 
party.  This  may,  I  think,  be  done  in  a  court  of  equity  as  well 
as  a  court  of  law.  The  person  having  the  equitable  interest,  if 
the  suit  be  not  really  brought  for  his  benefit,  may  insist  on  being 
made  a  party,  and  the  court  will  direct  it:  but  I  do  not  think 
the  omission  of  persons  in  this  situation  any  objection  to  the 
suit. 

Had  this  suit  been  brought  by  William  C.  Williams,  Hopkirk 
must  have  been  made  a  party ;  but  I  do  not  think  WiUiams  a  ne- 
cessary party  to  a  suit  brought  by  and  in  the  name  of  Hopkirk. 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  a  decree  for 
£246  Bs.  Id,  sterling,  with  interest  thereon,  at  the  rate  of  ten 
per  cent,  per  annum,  for  eighteen  months,  and  with  interest  on 
the  whole  sum  at  the  rate  of  five  per  cent  per  annum,  either  from 
the  expiration  of  eighteen  noonths,  or  from  the  time  that  this 
claim  was  asserted  in  court,  according  to  the  manner  in  which 
the  act  in  the  revisal,  1745,  which  regulates  this  transaction,  has 
been  construed.  I  shall  give  the  five  per  cent  only,  from  the  as- 
sertion of  the  demand  in  court,  unless  by  a  reference  to  the  re- 
cords of  the  General  or  District  Court,  it  can  be  shown  that  the 
law  has  been  expounded,  to  allow  interest  from  the  expiration 
of  the  eighteen  months. 
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LucRBTiA  TfiAKLRy  Administratrix  of  Severn  Teakle,  deceased, 
and  the  said  Lugretia  Teakle,  Rachael  Teakle,  Elizabeth 
Teaklb  and  Severn  Teakle,  heirs  and  distributees  of  Se- 
vern Tbaklb,  deceased,  v.  Thomas  M.  Bailet. 

Before  Hon.  JOHN  MARSHALL,  Chief  Justice  of  the  United  Sutes. 
Hon.  saint  GEORGE  TUCKER,  Distriet  Jodge. 

In  1807  a  contract  wae  entered  into  between  L.  T.,  widow  and  adminiitratriz  of 
&  T. ;  and  R.  T.,  a  daughter  of  &  T^  of  Maryland,  and  T.  M.  B.,  of  Virginia, 
whereby  L.  T.,  ac  adininiitratrix  of  her  deoeaied  husband,  and  as  guardian  of 
her  infant  children,  and  R.  T.  in  her  own  right,  constituted  T.  M.  B.  their  agent, 
and  stipulated  to  convey  to  him  a  moiety  of  certain  military  lands  in  the  state 
of  Ofaio^  oo  certain  conditions  expressed  in  the  contract  This  contract,  after 
reciting  the  title  of  8.  T.,  deceased,  to  these  lands,  which  had  not  been  patented, 
and  the  descent  of  them  to  his  widow  and  children,  proceeds  thus :  **  And  whereas 
a  considerable  portion  of  the  said  land  has  been  sold  for  the  payment  of  taxes  :** 
**  now,  therefore,  in  consideration  of  the  said  T.  M.  B.  undertaking  to  redeem 
the  portion  of  land  so  sold  for  the  payment  of  taxes,  or  as  much  thereof  as  he 
can  redeem,  at  his  own  proper  expense  and  trouble;  and  also  obtaining  all  the 
necessary  title  papers  to  the  said  4000  acres,  or  so  much  thereof  as  he  can  ob- 
tain at  his  own  proper  cost  and  trouble,  which  he  doth  hereby  undertake  to  do, 
dien,  in  that  ease,  we,  the  said  L.  T.  in  her  own  right,  and  also  as  guardian  of 
the  said  £.  T.  and  8.  T.,  jr.,  and  also  the  said  R.  T.,  do  agree  to  convey  to  the 
•aid  T.  BL  B.  one  bdf  of  fbe  said  4000  acres  of  the  said  land,  or  one  half  of 
aU  which  shall  have  been  redeemed  as  being  sold,  and  the  half  of  that  unsold.** 
The  contract  contained  a  covenant,  on  the  part  of  L.  T.  and  R.  T.,  that  E.  T. 
and  S.  T.,  jr.,  should,  when  they  respectively  attained  their  majority,  ratify  the 
agreement  and  make  the  necessary  conveyances. 

In  1813,  L.  T.,  R.  Tn  and  E.  T^  the  two  last  betog  then  of  ftill  age,  conveyed  to 
the  agent  one  moiety  of  these  4000  acres  of  land  which  belonged  to  the  heirs 
of  S.  T.,  deceased.  The  effect  of  this  conveyance  was,  to  execute  the  contract 
oi  1807,  not  only  as  to  themselves,  but  as  far  as  respected  the  interest  of  S.  T., 
then  a  minor. 

The  parties  filed  their  bill  to  set  aside  the  oontnct  of  1807,  tad  also  the  deeds  oT 
1812  in  execution  thereof,  on  the  ground  that  the  contract  was  entered  into,  and 
the  deeds  were  executed,  through  mistake  and  ignorance  on  the  part  of  the  plain* 
ti0B,  and  misrepresentation  and  concealment  on  the  part  of  T.  M.  B.  On  the 
trial  it  was  fhOy  proved  that  R.  T.  was  a  minor  when  the  contract  of  1807  was 
entered  into.    n&Caaxi  Bdd: 

1.  That  with  respect  to  the  contract  of  1807,  that  being  the  commencement  of  the 
deiendant*s  agency,  the  dims  probandi  was  upon  the  pbintifis  to  show  the  alleged 
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miarepresentation  and  oonoealmeDt,  and  without  such  proof  addaeed  by  tbenif 
the  Court  could  not  interpose  its  authority  to  set  aside  the  contract 

2.  That  the  efiect  of  that  contract  was  to  bind  the  widow  according  to  its  terms, 
i.  e.,  to  the  extent  of  her  dower-right,  and  the  in&nts  to  the  extent  of  the 
equity  it  gave  for  a  liberal  remuneration  fi>r  services  performed. 

3.  But  the  question  arising  under  the  deeds  of  1813,  was  a  different  one.  So  ftr 
as  they  could  be  considered  a  mere  confirmation  of  the  contract  of  1807,  which 
had  been  made  for  them  by  their  mother,  to  the  extent  above  expressed,  they 
are  binding  upon  R.  T.  and  E.  T^  though  not  upon  their  infant  brother.  But 
so  much  of  the  contract  of  1813  as  bound  them  &rther  than  that  of  1807,  was 
not  the  confirmation  of  an  old,  but  the  execution  of  an  original  contract.  The 
principles  of  equity,  dd  not  absolutely  annul  such  a  contract  (entered  into  be- 
tween an  agent  and  his  principals),  but  they  subject  it  to  a  searching  and  rigor- 
ous examination.  They  require  the  agent  to  show  that  he  withheld  no  infbrma. 
tion  which  his  agency  enabled  him  to  acquire,  that  his  communications  to  his 
principals  were  full,  as  well  as  fair.  If  he  cannot  do  this,  the  contract  most  be 
set  aside. 

« 

THE  ease  is  fully  gtated  in  the  following  opinion  of  the  Court, 
delivered  by 

Marshall,  C.  J. — This  bill  is  brought  by  Lucretia  Teakle, 
widow  and  administratrix  of  Severn  Teakle,  deceased,  and  by 
her  children,  to  set  aside  a  contract  made  on  the  52d  of  August, 
1807,  by  the  said  Lucretia,  as  the  administratrix  of  her  de- 
ceased husband,  and  as  guardian  of  her  infant  children,  and  by 
her  eldest  daughter,  Rachael  Teakle,  with  the  defendant,  stipu- 
lating  to  convey  to  him  a  moiety  of  certain  lands  in  the  state 
of  Ohio;  and  also  to  set  aside  certain  deeds  dated  16th  of  April, 
1812,  executed  by  the  said  Lucretia  and  Rachael,  and  also  by 
Elizabeth  Teakle,  purporting  to  convey  a  moiety  of  those 
lands. 

Thomas  M.  Bailey,  the  defendant,  being  in  the  state  of  Ohio 
in  the  summer  of  1807,  for  the  purpose  of  locating  military  land- 
warrants  which  he  had  previously  acquired,  was  informed  by  the 
auditor  of  the  state  that  four  thousand  acres  of  military  lands 
belonging  to  Severn  Teakle,  a  captain  in  the  army  of  the  United 
States,  had  been  located  in  Ohio,  and  that  a  considerable  por- 
tion of  them  had  been  sold  for  non-payment  of  taxes,  and  that 
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parts  of  them  would  continue  to  be  annually  sold,  unless  mea- 
sures should  be  taken  for  the  payment  of  future  taxes  as  they 
should  accrue.  By  the  laws  of  Ohio,  the  lands  of  minors  sold 
for  non-payment  of  taxes,  were  redeemable  within  twelve 
months  after  such  minor  should  have  attained  his  age  of  twen- 
ty-one years,  by  payment  of  the  purchase-money,  with  interest, 
and  by  pajring  also  for  any  improvement  which  the  purchaser 
might  have  made  on  the  premises.  Redemption  was  so  much 
a  thing  of  course,  that  the  purchasers  usually  gave  up  the  land 
on  being  satisfied  of  the  fact  of  minority ;  and  if  the  establish- 
ment of  that  fact  in  court  were  required,  this  was  done  without 
formal  proceedings,  and  at  a  very  inconsiderable  expense.  The 
only  real  difficulty  lay  in  the  adjustment  of  the  claim  for  im- 
provements, where  such  claim  was  made. 

On  his  return  from  the  state  of  Ohio,  Mr.  Bailey  called  on 
Mrs.  Teakle,  then  residing  at  Easton,  a  small  village  on  the 
eastern  shore  of  Maryland,  and  communicated  to  her  the  situa- 
tion of  the  lands  of  the  family,  on  which  the  contract  of  the 
2d  of  August,  1807,  was  entered  into. 

Mr.  Bailey  proceeded  to  effect  the  redemption  of  the  lands 
which  had  been  sold  for  non-payment  of  taxes. 

Not  long  after  this  contract,  the  defendant,  by  looking  into 
the  Acts  of  the  Virginia  Assembly  concerning  land-bounties  to 
the  officers  of  the  Virginia  line,  discovered  that  Captain  Tea- 
kle, having  served  until  the  end  of  the  war,  was  entitled  to  the 
additional  quantity  of  twelve  hundred  and  twenty-one  acres. 
He  communicated  this  fact  to  Mrs.  Teakle,  and  drew  the  war- 
rant, under  a  power  of  attorney  made  by  her.  Under  a  contract 
with  Mrs.  Teakle,  this  warrant  was  located  by  Bailey's  agent, 
and  the  title  obtained,  for  which  service  Bailey  receives  a  moiety 
of  this  tract  also. 

In  April,  1812,  Rachael  and  Elizabeth  having  then  attained 
their  age  of  twenty-one  years,  deeds  were  executed  by  Lucre- 
tia,  Rachael,  and  Elizabeth,  purporting  to  convey  a  moiety  of 
the  four  thousand  acres  of  land  to  the  defendant 

Elizabeth  afterwards  intermarried  with  Swann,  and 
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Severn  Teakle  has  attained  his  age  of  twenty-one  years.  He 
refuses  to  assent  to  these  contracts^  and  this  bill  is  brought  to 
set  them  aside,  as  having  been  obtained  by  misrepresentation 
and  concealment,  from  persons  entirely  ignorant  of  the  pro- 
perty they  sold,  and  of  the  situation  in  which  it  was  placed. 

The  contract  of  the  2d  of  August,  1807,  will  be  first  con- 
sidered. This  paper,  after  reciting  the  title  of  Severn  Teakle 
to  four  thousand  acres  of  military  land  which  had  not  been 
patented,  and  the  descent  of  said  land  to  his  widow  and  chil- 
dren, proceeds  thus:  *'  And  whereas  a  considerable  portion  of 
the  said  land  has  been  sold  for  the  payment  of  taxes :"  **  now 
therefore,  in  consideration  of  the  said  Thomas  M.  Bailey  under- 
taking to  redeem  the  portion  of  land  so  sold  for  the  payment 
of  taxes,  or  as  much  thereof  as  he  can  redeem,  at  his  own 
proper  expense  and  trouble;  and  also  obtaining  all  the  neces- 
sary title  papers  to  the  said  four  thousand  acres,  or  so  much 
thereof  as  he  can  obtain,  at  his  own  proper  cost  and  trouble, 
which  he  doth  hereby  undertake  to  do,  then,  in  that  case,  we, 
the  said  Lucretia  Teakle  in  her  own  right,  and  also  as  guardian 
of  the  said  Elizabeth  and  Severn  Teakle,  and  also  the  said  Ra- 
ohael  Teakle,  do  agree  to  convey  to  the  said  Thomas  M.  Bailey 
one  half  of  the  said  four  thousand  acres  of  the  said  land,  or 
one  half  of  all  which  shall  have  been  redeemed  as  being  sold, 
and  the  half  of  that  unsold."  The  agreement  then  contains  a 
covenant  on  the  part  of  Lucretia  and  Rachael  Teakle,  that 
Elizabeth  and  Severn  Teakle  shall,  when  they  respectively  at- 
tain their  ages  of  twenty-one  years,  ratify  this  agreement,  and 
make  the  necessary  conveyances. 

The  bill  charges  that  the  contract,  and  the  deeds  which  grew 
out  of  it,  originated  in  mistake  and  ignorance  on  the  part  of  the 
complainants,  and  in  fraud,  imposition,  and  misrepresentation 
and  concealment  on  the  part  of  the  said  Bailey.  They  were 
ignorant,  the  bill  states,  of  the  value  of  the  land,  and  of  the 
means  to  be  employed  for  its  redemption,  and  were  unable, 
from  their  narrow  circumstances  and  situation,  to  make  the  in- 
quiry.   The  said  Bailey  represented  the  land  as  poor,  and  the 
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difficulties  of  redemption  as  considerable,  and  believing  him  to 
be  their  friend,  they  trusted  to  his  representation.  He  knew  the 
value  of  the  land,  and  knew  that  the  law  of  Ohio  rendered  re- 
demption easy. 

The  communications  made  by  Mr.  Bailey  were  entirely  ver- 
bal, and  no  person,  not  of  the  family,  appears  to  have  been 
present  at  the  time.  The  proof  of  his  misrepresentation  or  con* 
cealment  can  come  only  from  the  parties  themselves. 

In  his  answer,  Mr.  Bailey  states  the  communication  to  him 
by  the  auditor  of  the  state  of  Ohio,  relative  to  Captain  Teakle's 
lands,  and  adds,  that  he  communicated  all  the  information  he 
possessed  to  Mrs.  Teakle. 

The  counsel  for  the  plaintiffs  rely  upon  the  representation 
made  in  his  answer  of  the  auditor's  communications,  as  being  a 
representation  of  his  own  communications  to  Mrs.  Teakle,  and 
contend  that  they  amount  to  a  misrepresentation.  The  fact  sup- 
posed to  be  misrepresented,  is  the  quantity  of  land  sold  for  non- 
payment of  taxes.  Mr.  Bailey,  in  his  answer,  represents  the 
auditor  to  have  said,  that  more  than  half  had  been  sold ;  whereas, 
in  truth,  not  quite  half  had  been  sold.  Of  the  four  thousand  acres, 
between  nineteen  hundred  and  two  thousand  acres  had  been 
actually  sold. 

The  answer  does  not  aver  in  terms,  that  he  gave  to  Mrs. 
Teakle  the  precise  detail  of  circumstances  which  he  says  was 
made  to  him  by  the  auditor ;  and  if  he  had,  we  do  not  think 
that  a  mistake  less  than  one  hundred  acres  in  the  quantity  of  land 
actually  sold,  would  have  made  any  difference  in  the  course 
which  Mrs.  Teakle  would  have  pursued,  and  ought  in  prudence 
to  have  pursued,  under  the  circumstances  in  which  she  found 
herself  and  her  family  placed.  Great  part  of  the  land  was  cer- 
tainly sold,  and  the  rest  would  certainly  share  the  same  fate, 
unless  some  persons  were  employed  for  its  preservation.  And 
the  precise  quantity  actually  sold  had  no  influence  on  her  con- 
duct, as  is  shown  by  the  fact  that  she  gave  as  much  for  saving 
the  unsold  land,  as  she  gave  for  the  redemption  of  that  which 
had  been  sold.    It  is  also  a  circumstance  of  some  weight,  that 
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the  bill  does  not  suggest  any  misrepresentation  in  this  particu- 
lar, and  that  the  language  of  the  contract  is,  that  '^  a  consider- 
able portion/'  not  that  more  than  one-half  '^  of  the  said  land 
had  been  sold.'' 

The  bill  also  charges  a  great  misrepresentation  in  the  value 
of  the  land ;  but  of  this  there  is  no  proof.  Indeed  it  does  not 
appear,  nor  is  there  any  reason  to  believe,  that  Bailey  had,  in 
August,  1807,  acquired  any  accurate  knowledge  of  its  value, 
nor  is  it  alleged,  nor  is  there  reason  to  believe,  that,  at  that  time, 
he  made  any  representation  respecting  it. 

A  point  of  more  consequence  is  the  representation  he  made 
respecting  the  facility  of  redemption.  When  we  compare  the 
description  of  the  difficulties  attendinjf  redemption,  detailed  in 
his  answer,  with  the  statement  of  those  difficulties  made  by 
lawyers  in  Ohio,  whose  depositions  have  been  taken,  or  with 
those  actually  encountered,  we  must  say  that  it  is  highly  co- 
loured ;  that  it  is  calculated  to  magnify  those  difficulties ;  but 
we  cannot  say  that  they  are  positively  untrue.  The  account  of 
the  value  of  improvements  was  certainly  exposed  to  the  hazard 
which  he  stated. 

The  most  important  inquiry  in  this  part  of  the  case  is,  did 
Mr.  Bailey  communicate  to  Mrs.  Teakle  the  legal  right  of  the 
children  to  redeem  within  a  limited  time,  after  attaining  their 
ages  of  twenty-one  years,  the  lands  which  might  before  that 
time  be  sold  for  non-payment  of  taxes :  or  did  he  leave  her  to  sup- 
pose that  it  was  an  afiair  to  be  arranged  with  the  purchasers  ? 

Mr.  Bailey's  answer  must  be  understood  as  averring  that  he 
did  give  her  this  information,  because  he  admits  that  he  pos- 
sessed it,  and  avers  that  he  gave  all  the  information  he  possess- 
ed. On  this  point,  too,  the  answer  is  to  be  considered  as  respon- 
sive to  the  bill  and  as  testimony  in  the  cause.  There  are 
certainly  some  expressions  in  the  contract  which  are  calculated 
to  attract  notice,  though  they  may  not  be  sufficient  to  counter- 
vail the  answer.  The  language  of  that  instrument  is,  that 
Lucretia  and  Rachael  Teakle  undertake  to  convey  a  moiety  of 
the  land,   '*in  consideration  of  the  said  Thomas  M.  Bailey 
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undertaking  to  redeem  the  portion  of  land  sold  for  the  payment 
of  taxes,  or  as  much  thereqfas  he  can  redeemJ^  These  expres- 
sions certainly  do  not  imply  an  absolute  legal  right  to  redeem 
the  whole,  and  were  not  to  be  looked  for  in  an  instrument  pre- 
pared with  a  knowledge  of  such  absolute  legal  right  The 
same  language  is  observable  in  that  part  of  the  instrument  which 
stipulates  for  the  conveyance  from  Lucretia  and  Rachael  Tea- 
kle; they  **  agree  to  convey  to  the  said  Thomas  M.  Bailey,  one 
half  of  the  said  four  thousand  acres  of  the  said  land,  or  one  half 
if  all  which  shall  have  been  redeemed  as  being  sdd^  and  the  half 
of  that  unsold"  These  latter  words  would  be  unnecessary,  if 
no  doubt  existed  respecting  the  redemption  of  the  whole  land ; 
for  all  the  land  sold,  and  all  the  land  unsold,  must,  certainly,  be 
equal  to  all  the  land.  This  last  member  of  the  sentence,  then, 
would  seem  to  indicate  some  apprehension  in  the  minds  of  the 
contracting  parties,  that  some  part  of  the  land  sold  might  not 
be  redeemed — an  apprehension  not  very  consistent  with  a  legal 
right  to  redeem  the  whole ;  yet  these  expressions  may  originate 
in  the  superabundant  caution  of  the  writer  of  the  contract,  and 
are  not  thought  sufficient  to  outweigh  the  answer. 

The  counsel  for  the  plaintiffs  contend,  that  Bailey  is  to  be  con- 
sidered as  the  agent  of  Mrs.  Teakle  and  the  family,  before  this 
agreement  was  made ;  and  that,  instead  of  requiring  proof  of 
misrepresentation  or  concealment  from  her,  he  must  show  that 
his  own  conduct  was  perfectly  fair.  This  fact,  it  is  contended, 
shifts  the  onus  probandi  from  her  to  him,  and  in  proof  of  the 
fact,  they  rely  on  a  letter  from  Bailey  to  his  agent,  of  the  28th 
of  April,  1807. 

The  Court  cannot  understand  the  letter  otherwise  than  as 
asserting  this  agency ;  but,  notwithstanding  the  declaration  it 
contains,  we  must  consider  the  agency  as  commencing  with 
the  contract  of  August,  1807 ;  there  is  no  allegation  in  the  bill 
which  asserts  a  prior  agency ;  consequently,  that  part  is  not 
put  in  issue.  This  is  not  all ;  such  prior  agency  would  be  incon- 
sistent with  the  whole  case,  as  made  out  by  the  plaintiffs,  and 
with  all  the  other  testimony  in  the  cause.    John  Edmondson 
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qpeaksy  in  his  deposition,  of  a  letter  from  John  Teakle  to  the 
plaintiff  Lucretia,  recommending  the  defendant  to  her  as  a  per- 
son capable  of  giving  her  information,  and  of  transacting  her 
business.  The  date  of  this  letter,  as  veil  as  its  contents,  might 
throw  some  light  on  a  part  of  this  case ;  but  it  is  not  produced, 
and,  consequently,  can  have  no  influence  on  It 

The  defendant  being  entirely  free  to  contract  with  Lucretia, 
one  of  the  plaintiffs,  on  the  2d  of  August,  1807,  the  misrepre* 
sentation  and  concealment  alleged,  in  order  to  set  aside  that 
contract,  must  be  proved  by  the  plaintiffs,  or  the  Court  cannot 
interpose  its  authority  for  that  purpose.  We  do  not  think  either 
has  been  proved. 

The  contract  of  August,  1807,  then,  is.  to  be  considered  as 
remaining  in  force  until  cancelled  by  the  parties,  and  the  Court 
will  proceed  to  examine  the  extent  of  its  obligation. 

The  contract  was  made  with  this  defendant  by  Lucretia 
Teakle,  the  widow  and  administratrix  of  Severn  Teakle,  de- 
ceased, and  guardian  of  his  children,  and  by  Rachael  Teakle, 
one  of  his  daughters.  The  contract  of  Lucretia  could  not  bind 
the  land  beyond  her  dower  right;  the  contract  of  Rachael 
might  bind  her  third  part,  if  she  was  of  age  when  it  was  exe- 
cuted, not  otherwise.  That  she  was  an  infant  at  that  time,  is 
proved  satisfactorily,  not  only  by  the  affidavit  of  the  mother,  to 
which  no  objection  has  been  made,  but  by  the  deposition  of  her 
brother,  John  Edmondson ;  he  produces  a  book,  proved  to  be 
in  the  handwriting  of  Severn  Teakle,  in  which  he  has,  in  his 
own  handwriting,  inserted  the  age  of  his  wife,  the  time  of  their 
intermarriage,  and  of  the  birth  of  each  of  their  children.  The 
deponent  further  swears,  that  to  his  own  knowledge,  the  age  of 
Severn,  the  youngest,  is  truly  stated  in  the  book. 

It  is  then  sufficiently  proved  that  Rachael  was  an  infant  when 
she  executed  the  contract  of  August,  1807,  and  her  lands  could 
not  be  bound  by  it. 

That  contract,  then,  unaided  by  subsequent  transactions, 
would  give  the  defendant  recourse  against  Mrs.  Teakle  in  the 
event  of  its  non-performance,  but  would  give  him  no  interest  in 
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the  lands  themselves.  Those  subsequent  transactions,  therefore, 
must  be  considered. 

The  Court  will  pass  over  the  purchase  made  by  the  defend- 
ant in  1809,  because  the  deeds  were  cancelled  at  the  request  of 
the  plaintifis,  and  proceed  to  the  contract  or  deeds  of  April, 
181^  By  deeds  of  that  date,  Rachael  and  Elizabeth  Teakle, 
who  were  then  of  full  age^  convey  to  the  defendant  one  moiety 
of  the  four  thousand  acres  of  land  in  the  state  of  Ohio,  to  which 
the  heirs  of  Severn  Teakle  were  entitled.  The  effect  of  this  con- 
veyance is,  to  execute  the  contract  of  1807,  not  only  so  far  as 
respected  themselves^  but  so  far  as  respected  the  interest  of  their 
brother,  then  a  minor. 

The  plaintiffs  make  the  same  objection  to  this  instrument,  as 
being  obtained  by  misrepresentation  and  concealment  from  per- 
sons ignorant  of  their  rights,  as  were  made  to  the  agreement 
of  1807,  and  contend  that  the  objection  derives  additional  strength 
from  the  fact,  that  the  contract  was  made  with  an  agent 

That  an  agent  to  sell  cannot  be  himself  the  purchaser,  under 
the  power  to  sell,  is  well  settled.  Such  a  purchase  is  absolutely 
void.(l)    The  principle,  however,  of  those  decisions  does  not 

(1)  Su^on*!  Ltw  of  Vendora,  391-405.  In  Yandey  o.  Hopkins,  I  Manf.,  419, 
Judge  Houie,  in  eomnientinf  on  tfab  lule,  stid,  that  the  inhitiitton  oeemed  to  ariee 
from  the  eon/Siinwe  placed  in,  and  the  imtknaU  ImMniUdgt  Mcqmired  fty,  tniateea, 
aactiooeen,  &o«,  wfaioh  wonld  enable  them^  if  permitted  to  porehaae,  to  avail  them- 
rItm  of  facta  eomin;  to  their  knowledge  in  their  eereral  characters,  and  by  with- 
hoidisg  them  from  others,  to  lessen  the  prices  of  the  articles  exposed  to  sale,  to 
thdr  own  emolasMnt  Bat  it  had  mit  been  shown  by  any  adjudged  case,  that  the 
iofaibitioii  had  been  extended  in  England  to  sheriA  or  ooUectorv,  and  he  thongbt 
thst  the  resson  of  the  rale  did  ii6t  eltMMl  toa  purchase  by  a  sheriff  at  his  own  sale, 
if  it  was  iofitf /lis.  He  was  ibr  sustaining  such  a  sale.  The  majority  of  the  court, 
howeter,  affirmed  the  decree  setting  aside  the  sale,  but  on  the  ground  that  the  au- 
thority given  to  the  sheriff  bad  not  been  nirieily  jmtmted.  In  Carter,  Slc.  v.  Harris, 
4  Rand,  199,  Judge  Cair  Slated  it  as  his  imftetthn^  that  a  sheriff  selUng  property 
UBdsf  an  execution  oeuM  not  legally  buy  of  himself.  The  characters  of  buyer  and 
teller  were  incompatible,  and  could  not  safely  be  exercised  by  the  same  person. 
Bat  in  that  ease,  aboi,  the  sale  was  set  aside  on  other  grounda.  Whether  a  pur- 
ehaae  by  a  trutiee^  at  his  own  sale,  is  void  per  se,  has  never  been  directly  decided 
in  Yirgtuta.  In  Quarles  s.  Lacy,  4  Manf.,  251,  where  one  trustee  purchased  the 
tnut  property  for  the  benefit  of  both,  the  sale  was  set  aside;  but  in  that  case  the 
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apply  to  a  contract  between  an  agent  and  his  employer.  Such 
contracts  are  not  void  per  se,  but  are  watched  with  no  incon- 
siderable jealousy  by  courts  of  equity.  In  general,  the  informa- 
tion of  the  principal  may  be  supposed  to  be  derived  through  the 
a^ent,  who  must  also  be  supposed  to  possess  his  confidence.  In 
such  a  case,  it  is  certainly  desirable  that  the  circumstances  at- 

priee  was  g^ruasly  inadequate,  and  the  eoart,  in  settiof  forth  the  groanda  of  their 
opinion,  rely  strongly  upon  circuinstancea,  (which  are  detailed),  tending  to  pro- 
duce a  great  sacrifice  of  the  property:  besides  that  in  that  case,  the  trustees  did 
not  proceed  in  strict  conformity  with  the  decree  under  which  they  acted.  As  to 
ezecutor$t  a  purchase  by  them  at  their  own  sale,  it  seems,  is  valid,  if  the  exigencies 
of  the  estate  shall  render  the  sale  necessary,  and  it  be  &irly  conducted.  Ander- 
son, &C.  e.  Fox,  &&,  3  H.  <&  Munf.,  245.  M*Key,  exocutor  of  Fuqua  v.  Young, 
4H,Sl  Munf.,  430.  In  the  latter  case.  Chancellor  Taylor  said,  that  in  Virginia 
it  wEa  universally  understood  that  such  sales  were  valid,  and  that  there  was  "  no- 
thing more  common  than  for  an  executor  to  be  a  purchaser  at  his  own  sale  of  his 
testator  *8  estate,  and  most  commonly  for  the  advantage  of  the  legatees.*' 

This  subject  is  examined  by  Judge  H.  St.  G.  Tucker,  (now  president  of  the 
Court  of  Appeals  of  Virginia),  in  a  recent  and  valuable  work.  2  Tucker's  Com., 
4.50-453,  tiUe  Trusts.  He  lays  down  the  general  proposition,  that  trustees,  exe- 
cutors, agentf,  commissioners  o£  sales,  sheriffs,  and  auctioneers,  are  incapable  of 
purchasing  at  sales  made  by  themselves,  or  under  their  authority  or  direction;  and 
does  not  deem  the  dicta  found  in  the  Virginia  reports,  which  seem  to  incline  against 
the  universal  denial  of  the  validity  of  purchases  by  persons  in  fiduciary  characters, 
of  the  trust  subject,  sufficient  to  shake  the  well-settled  principles  quoted  from  the 
decisions  of  the  English  courts,  and  of  Chanoellor  Kent,  in  Davoue  o.  Fanning  and 
wife,  2  Johns.  Ch.  Rep.,  5252.  But  qtuare,  if  the  case  of  executm-t  (or  administra- 
tors)  may  not  bo  considered  an  exception  to  the  universality  of  this  rule  in  Virginia, 
if  it  be  shown  that  the  sale  teas  nece$9ary  far  the  payment  of  deUs,  and  was  per- 
fectly  fair?  In  such  a  case  it  would  be  a  grave  question,  how  far  the  general  un- 
derstanding of  the  people  of  thu  state,  that  such  purchases  are  valid,  and  the  very 
general  practice,  too,  under  it,  would  be  entitled  to  consideration,  as  controlling 
the  gener/d  rule.  In  Anderson,  &c.  v.  Fox,  Ate,  cited  above.  Judge  Tucker  (the 
elder)  said,  that  this  practice  had  been  too  general,  and  had  prevailed  too  long  in 
this  country  to  be  now  drawn  in  question  by  analogy  to  the  doctrines  in  England, 
concerning  trustees  of  lands  or  commissioners  of  bankrupt:  that  though  executors 
and  administrators  were,  to  many  purposeo,  considered  as  trustees  in  a  court  of 
equity,  they  were  not  aoinaU  coses.  And  although  Judge  Roane,  in  the  same 
case,  said,  that  the  decision  of  the  question  was  not  necessary,  yet  the  decree  di- 
rected an  account,  and  if  on  such  account  it  appeared  that  the  sale  of  the  slave 
was  necessary /or  the  payment  of  debU^  the  purchase  by  the  adminiotrator  should 
be  confirmed. — [Editor,] 
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tending  the  transaction  should  be  so  clearly  stated,  as  to  leave 
no  doubt  that  the  principal  entered  into  the  agreement  Vfith  full 
knowledge  of  them,  or  at  least  of  such  of  them  as  were  essential 
to  the  contract  into  which  he  had  entered.  Whether  the  whole 
burden  of  proof  be  shifted  to  the  agent  or  not,  it  may  be  stated 
with  some  confidence,  that  circumstances  which  are  merely 
suspicious,  and  which  would  be  insufficient  to  affect  a  contract 
between  persons  unconnected  with  each  other,  would  be  allowed 
great  weight  in  a  case  between  a  principal  and  agent  The 
case  under  consideration  is  one  in  which  proof  that  the  com- 
munications to  the  piincipal  had  been  full,  is  peculiarly  desirable. 
The  principals  resided  in  the  state  of  Maryland,  and  were 
young  ladies  who  had  not  very  long  attained  the  age  of  twen- 
ty-one. The  business  to  which  the  agency  related  was  trans- 
acted in  the  state  of  Ohio,  and  the  record  furnishes  no  evidence 
of  their  possessing  any  other  knowledge  respecting  it  than  was 
derived  from  their  agent  Were  the  deeds  of  April,  1812,  then, 
an  original  contract,  there  would  be  much  weight  on  the  argu- 
ment, which  insists  on  proof  from  the  defendant  that  his  com- 
munications to  the  plaintiffs  were  full,  as  well  as  fair. 

But  those  deeds  do  not  constitute  an  original  contract.  They 
amount,  in  part,  at  least,  to  a  confirmation  of  a  contract  made 
for  them  in  their  infancy  by  their  guardian.  So  far  as  Rachael 
and  Elizabeth  convey  a  moiety  of  their  several  interests  in  the 
lands,  they  only  confirm  the  contract  made  for  them  by  their 
mother,  to  which  Rachael,  while  an  infant,  was  a  party.  That 
contract,  as  has  been  already  observed,  must  be  allowed  to 
stand,  and  is  obligatory  on  the  mother,  according  to  its  terms, 
and  on  the  infants,  to  the  extent  of  the  equity  it  gives  for  a  liberal 
remuneration  for  services  performed.  Being  thus  far  obligatory, 
the  subsequent  contract,  and  so  far  as  it  is  a  mere  confirmation 
of  a  contract  unexceptionable  in  its  origin,  made  by  one  of  the 
infants  in  conjunction  with  her  guardian,  cannot,  we  think,  be 
set  aside. 

But  so  much  of  the  contract  of  April,  1812,  as  binds  Rachael 
and  Elizabeth  farther  than  that  of  August,  1807,  was  intended 
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to  bind  them,  is  not  a  confirmation  of  the  former  contract,  but 
is  an  original  contract,  and  is  unquestionably,  in  all  its  parts, 
made  with  a  person  who  was  at  the  time  an  agent,  and  is  sub- 
ject to  all  the  rules  which  a  court  of  equity  applies  to  purchases 
made  by  the  agent  with  his  principal.  It  has  been  already  said, 
that  these  rules  do  not  positively  annul  such  a  contract,  but  do 
subject  it  to  a  rigorous  and  suspicious  examination.  This  prin- 
ciple is,  we  think,  to  bo  collected  from  all  the  cases  which  have 
been  cited,  or  which  are  to  be  found  in  the  books. 

In  6  Ves.  626,  ex  parte  Lacy,  the  court  said,  that  a  trustee 
may  purchase  from  cestui  que  trust  The  cestui  que  trust  may, 
by  a  new  contract,  dismiss  him  from  that  character;  but  the  act 
must  be  watched  with  infinite  and  most  guarded  jealousy. 

In  8  Yes.  337,  ex  parte  James,  the  court  said  that  an  assignee 
under  a  commission  of  bankruptcy  cannot  purchase,  unless  be 
shakes  himself  altogether  out  of  the  trust,  and  not  then,  without 
a  little  more  than  parting  with  the  character.  It  is  the  duty  of 
a  trustee  to  acquire  all  the  knowledge  he  can  obtain  for  the 
benefit  of  cestui  que  trust;  and  no  court  can  discuss  what  know- 
ledge  he  has  acquired,  and  whether  he  has  fairly  given  the 
benefit  of  that  knowledge  to  the  cestui  que  trust  In  this  case, 
the  court  refused  to  let  James,  who  had  been  the  solicitor  to  the 
commission  of  bankruptcy,  lay  down  his  solicitorship,  and  be- 
come a  purchaser.  Although  a  distinction  may  be  taken  be- 
tween the  character  of  the  agency  in  the  case  ex  parte  James, 
and  that  of  Mr.  Bailey,  yet,  the  principles  laid  down  in  that  case 
apply,  to  a  considerable  extent,  to  all  agencies  in  which  the 
agent  may  be  supposed  to  acquire  information  in  consequence 
of  his  agency,  which  is  not  in  possession  of  his  principal. 

In  9  Yes.  234,  Coles  v.  Trecothick,  an  agreement  was  entered 
into  to  convey  lands  to  trustees  to  be  sold  for  the  payment  of 
debts,  but  the  deed  was  not  executed,  and  the  cestui  que  trusty 
acted  for  himself.  The  trustee  purchased  a  part  of  the  trust 
property,  for  his  father,  from  the  cestui  que  trusty  who,  being 
ofiered  some  time  afterwards,  a  much  more  considerable  price 
for  the  land,  refused  to  convey,  and  this  suit  was  brought  by  the 
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purchaser  for  a  specific  performance.  There  were  miny  cir- 
cumstances in  favour  of  the  purchaser,  and  a  specific  perform- 
ance  was  decreed;  but,  in  speaking  of  purchases  made  by  a 
trustee  from  cestui  que  trust,  the  chancellor  said :  **  But»  though 
permitted,  it  is  a  transaction  of  great  delicacy,  and  which  the 
court  will  watch  with  the  utmost  diligence,  so  much,  that  it  is 
very  hazardous  for  a  tr^istee  to  engage  in  such  a  transaction." 
In  Morse  v.  Royal,  12  Yes.  855,  the  counsel  for  the  trustee 
purchaser  admitted  the  law  to  be,  '*  that  it  is  incumbent  on  the 
trustee,  if  the  suit  be  instituted  during  his  life,  to  prove  that  the 
cestui  que  trust  knew,  not  only  that  he  was  selling  to  his  trustee, 
but  alto  what  he  was  selling,  and  that  he  had  all  the  informa- 
tion the  trustee  could  give  him."  The  same  doctrine  was  laid 
down  with  great  strength  by  the  opposite  counsel,  and  although 
the  court  does  not  in  terms  assent  to  it,  there  is  no  reason  to 
believe  that  the  doctrine  was  not  entirely  familiar. 

In  LfOWther  v.  Lowther,  13  Yes.  95,  the  lord  chancellor  states 
the  principle  to  have  been  laid  down  to  this  effect  by  Lord  £1- 
doo,  in  Coles  t?.  Trecothick :  That  an  agent  to  sell  shall  not  con- 
vert himself  into  a  purchaser,  unless  he  can  make  it  perfectly 
clear  that  he  furnishes  bis  employer  with  all  the  information 
that  he  himself  possessed. 

There  is  much  good  ^nse  and  moral  justice  in  this  rule,  and 
it  imposes  no  hardship  on  the  agent.    He  may  make  his  con- 
tracts in  the  presence  of  witnesses,  who  may  depose  to  the  ex- 
tent of  His  verbal  communications:  or  their  extent  may  be  shown 
by  written  testimony,  either  in  his  correspondence,  or  the  con- 
tract itself:  or  it  may  be  inferred  from  the  relative  situation  of 
the  parties,  and  of  the  subject  of  the  contract,  that  every  material 
fact  was  known  to  the  principal.  The  case  under  consideration, 
furnishes  no  circumstance  to  enable  the  Court  to  infer,  that  the 
principal  possessed  all  the  knowledge  which  had  probably  been 
acquired  by  the  agent.    The  facts  of  the  case  justify  the  belief, 
that  he  had  jeceivcd  accurate  information  of  the  value  of  the 
property  for  which  the  contract  was  made.    They  do  not  au- 
thorize the  opinion  that  Lucretia  Teakle,  or  her  children,  pos- 
sessed any  other  information  than  was  derived  from  him,  nor 
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that  he  had  communicated  to  them  all  that  he  had  acquired 
which  was  material  to  the  contract  Our  knowledge  of  Mr. 
Bailey  might  satisfy  us,  as  individuals,  that  be  had  done  all 
which  the  strictest  morality  would  require,  but  courts  of  equity 
must  be  guided  by  the  testimony  in  the  record,  not  by  the  good 
or  bad  opinion  of  individuals. 

In  this  case,  then,  we  see  a  contract  made  for  an  infant  bro- 
ther, by  young  ladies  who  had  recently  attained  their  ages  of 
twenty-one  years,  with  an  agent,  who  had  been  employed  for 
them  during  their  infancy,  in  such  transactions  as  gave  him  full 
knowledge  of  the  value  of  the  property  which  constituted  the 
subject  of  the  contract,  and  which  had  also  constituted  the  sub- 
ject of  his  agency.  We  perceive  no  evidence,  that  he  commu- 
nicated this  information  to  them,  or  that  they  had  derived  it 
from  any  other  source ;  nor  was  their  situation  in  relation  to 
the  property  such  as  to  justify  the  inference  that  they  could  be 
possessed  of  it.  Under  these  circumstances,  we  cannot  think 
that  the  contract,  so  far  as  it  was  original,  ought  to  stand  against 
Rachael  and  Elizabeth,  since  their  brother  Severn,  who  has 
now  attained  his  full  age,  refuses  to  affirm  it. 

But,  although  the  contract  of  1812  must  be  set  aside,  as  to 
the  moiety  of  Severn  Teakle's  third  part  of  the  land,  the  de- 
fendant Bailey,  is  unquestionably  entitled  to  claim  from  him  his 
third  of  the  expenses  incurred,  and  of  the  pecuniary  compensa- 
tion to  which  he  would  have  been  entitled  for  the  services  ren- 
dered.  The  advances  of  mon^y  constitute  a  proper  subject  for 
an  account.  The  compensation  which  Mr.  Bailey  may  claim, 
may  be  referred  to  a  jury,  unless  the  parties  can  adjust  it  them- 
selves, or  prefer  a  reference  to  a  commissioner.(2) 

(2)  In  addition  to  the  cases  cited  by  the  chief  justice,  from  Vesey,  see  the  fol- 
lowing cases,  on  the  question  of  the  extent  of  the  validity  of  contracts  between 
principal  and  agent : — Butler  et  al.  v.  Haskell,  4  Desausure,  651,  and  the  cases  cited 
by  Desausure,  J.,  in  his  opinion.  Davoue  o.  Fanning  and  wife,  2  Johns.  Oh.  Rep. 
252.  This  question  was  examined  very  elaborately,  in  both  of  those  cases,  and  in 
each  of  them  the  contract  was  annulled.  See  also  Wormley  v.  Wormley  et  aL 
[8  Wheat  421 ;  5  Cond.  Rep.  Sup.  Ct.  U.  S.  473],  cited  in  a  note  to  the  same  case, 
ante, — [Edilor.] 
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SOOTT  AHD  LtLE  V.  LciTOX. 

An  sction  of  wtste  is  not  maintainaUo  agftioit  a  tenant  by  elegit,  either  upon  the 
priofiipies  of  the  common  law,  or  under  the  statute  law  of  Virginia. 

THIS  'was  an  action  brought  by  James  R  Scott  and  James 
Lyie,  trustees  for  Scott,  Irvine  &  Co.,  against  Samuel  Lenox, 
surviving  partner  of  Heron,  Lenox  &  Co.,  subjects  of  the  king 
of  Great  Britain,  to  recover  damages  for  waste  alleged  to  have 
been  committed  on  fourteen  half-acre  lots  in  the  town  of  Man- 
chester, and  state  of  Virginia,  which  lots  were  held  by  Samuel 
Lenox,  surviving  partner  as  aforesaid,  as  tenant  by  elegit 

On  the  9th  day  of  June,  1816,  a  decree  was  rendered  by  the 
Circuil  Court  of  the  tJnited  States  for  this  district,  in  favour  of 
Heron,  Lenox  &  Co.,  against  Archibald  Freeland,  for  the  sum 
of  13672  55,  with  interest  thereon  at  the  rate  of  five  per  cent, 
per  annum  from  the  first  day  of  May,  1798,  till  paid.    This  de- 
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cree  was  subsequently  enjoined,  and  on  the  12th  day  of  June, 
1820,  the  injunction  was  perpetuated  as  to  •  622  48,  part  there- 
of, and  was  dissolved  as  to  the  residue;  and  on  the  13th  day  of 
July  following,  Samuel  Lenox,  surviving  partner,  as  aforesaid, 
of  Heron,  Lenox  &  Co.,  sued  out  a  writ  of  elegit,  by  virtue  of 
which  the  Manchester  property  above  mentioned  was  extended 
and  appraised,  and  a  moiety  of  it  delivered  to  Samuel  Lenox, 
until  he  should  have  levied  thereof  the  sum  of  money,  and  in- 
terest, for  which  the  last  decree  was  rendered,  at  the  annual 
rent  of  9535  04,  which  was  declared  to  be  a  reasonable  an- 
nual rent  by  the  inquisition  taken  in  obedience  to  the  said  writ 
of  elegit 

During  the  pendency  of  the  injunction  referred  to,  to  wit:  on 
the  29th  of  October,  1819,  the  said  Archibald  Freeland  con- 
veyed to  Scott  and  Lyle,  the  plaintiffs,  the  Manchester  property 
aforesaid,  in  trust  to  secure  a  debt  due  to  Scott,  Irvine  &  Co., 
amounting  to  98000,  which  deed  was  duly  recorded  in  the 
clerk's  office  of  Chesterfield  county  on  the  30th  of  December 
following. 

Oh  the  15th  day  of  May,  1822,  the  plaintifis  sued  out  a  writ 
of  waste  against  Samuel  Lenox,  returnable  on  the  22d  day  of 
the  same  month,  requiring  him  ^  to  show  why,  when,  by  the 
laws  of  the  Commonwealth  of  Virginia,  it  is  provided  that  it 
be  not  lawful  for  any  one  to  make  waste,  sale,  or  destruction 
in  lands,  houses,  woods,  or  orchards,  to  them  demised  for  life  or 
years,  ^c"  the  said  Samuel  Lenox  in  divers  lands  and  houses, 
with  their  appurtenances,  &c,  in  the  town  of  Manchester, 
county  of  Chesterfield,  and  state  of  Virginia,  whereof  the  said 
James  B.  Scott  and  James  Lyle,  for  the  benefit  of  the  said  Scott, 
Irvine  &  Co.,  and  of  the  said  Archibald  Freeland,  are  tenants 
of  the  fee,  and  the  said  Samuel  Lenox,  surviving  partner  afore- 
said is  tenant  of  the  freehold,  by  virtue  of  an  extent  and  de- 
livery  thereof  to  him,  in  pursuance  of  a  writ  of  elegit,  dec, 
committed  waste,  &c.  &c.''  This  writ  was  not  executed,  and 
an  alias  was  issued,  returnable  to  the  August  rules,  which 
was  executed  on  the  tenant  in  possession  of  the  improved  lots. 


NOVIMBER  term,  1822.  59 


Scott  Bod  Ljle  0.  Lenox. 


and  copies  of  it  were  posted  at  the  doors  of  the  unoccupied 
teDements. 

The  defendant,  by  his  counsel,  craved  oyer  of  the  writ,  and 
the  return  thereon,  of  the  decree  in  the  suits  of  Lenox  v.  Free- 
land  and  Freeland  v.  Lenox,  of  the  elegit  and  inquisition  re- 
turned thereon,  of  the  deed  of  trust  referred  to  above,  which 
being  read,  he  demurred  generally  to  the  plaintiff's  declara- 
tion. 

On  the  26th  of  December,  1822,  Marsball,  C*  J.  delivered 
the  following  opinion: 

This  is  a  demurrer  to  a  declaration  in  an  action  of  waste ; 
and  the  only  question  is,  can  the  action  be  maintained  against 
a  tenant  by  elegit  f 

Could  the  Ck>urt  be  guided  solely  by  considerations  of  the 
reason  and  policy  of  the  law,  the  argument  of  the  counsel 
for  the  plaintilSs  would  certainly  have  great  weight ;  but  it  is  a 
case  of  strict  authority,  and  by  authority  my  opinion  will  be 
regulated. 

The  Register  contains  the  form  of  a  writ  of  waste  against  a 
tenant  by  elegitf  and  the  Register  is  admitted  to  be  a  book  en- 
titled to  great  respect.  Its  authority  on  this  particular  point 
is,  however,  in  some  degree  diminished,  by  the  circumstance 
that  the  editor  has  placed  this  note  in  the  margin :  **  Qtusre^  If 
it  be  maintainable  by  the  law  against  him  V*  Fitzherbert,  in  his 
Natura  Brevium,  says  that  this  writ  is  in  the  Register,  and  that 
it  stands  with  reason  that  this  action  should  lie,  but  adds,  that 
some  say  the  debtor  shall  not  have  this  action,  because  he  may 
have  account(l) 

(1)  **  And  there  w  a  writ  of  waste  in  the  Register  ^  him  in  the  reversion 
afainst  tenant  hy  degUf  who  hath  knds  and  tenements  in  execution  for  debt  or 
damages ;  and  so  against  tenant  by  degU,  who  hath  lands  in  execution  by  reoog- 
ntzanoe  of  debt:  and  abo  against  his  executor  who  hath  lands  in  execution  by 
degU  :  and  it  seemeth  to  stand  with  good  reason  that  the  action  doth  lie. 

**  But  some  say  that  he  against  whom  the  execution  is  suedi  shall  not  have  an 
actioa  of  waste,  because  he  may  have  a  writ  of  ventre  /octae  ad  eomfntandum^ 
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The  plaintiff  abo  reties  on  a  case  reported  in  the  year  bodu, 
and  decided  21  Edw.  IIL ;  that  was  a  scire  facias  sued  oat  by 
the  person  whoee  lands  had  been  deHvered  on  a  recognizance, 
praying  that  the  tenant  might  receive  the  money  due,  and  re- 
store the  land.  He  also  suggested  that  the  tenant  had  cot 
trees  growing  in  a  wood  delivered  to  him,  and  prayed  for  a 
writ  to  compel  him  to  answer  for  the  cutting  aforesaid ;  the 
writ  was  granted. 

The  counsel  for  the  plaintiff  assumes  that  this  was  a  writ  of 
waste ;  but  the  case  does  not  say  so ;  nor  does  it  furnish  any 
thing  that  will  justify  this  inference.  A  writ  to  compel  a  ten- 
ant to  answer  for  cutting  trees,  is  not  necessarily  a  writ  of 
waste.  The  writ  was  awarded,  but  I  do  not  find  any  decision 
of  the  cause;  a  similar  case  came  on  at  Trinity  term  the  same 
year,  where  the  judges  said  it  would  be  advisable  for  the  plain- 
tiff to  strike  the  cutting  of  the  trees  out  of  the  suit,  as  he  might 
bring  trespass  on  the  case  for  that  injury.  The  writ  in  the 
Register,  then,  and  the  opinion  of  Fitzherbert,  are  the  only 
authorities  in  support  of  the  action. 

Sfc^  and  there  the  waste  ehaU  be  recovered  in  the  debt ;  bat  hy  the  acUan  of  waste 
he  shall  recover  treble  damages,  and  so  it  seemeth  he  shall  not  do  bj  that  writ  of 
venire  fiieiat  md  emnfnUmdim.^'^FUxherherf*  Natura  Brtvmm,  134 ;  tit  WrU 

Sir  Matthew  Hale,  in  his  ooBunentarj  npoa  the  passagiBs  from  fUberberi 
above  quoted,  sajs :  **  A  §eirefaeia9  was  a^rainst  a  tenant  by  degU^  who  had  cut 
trees,  to  pay  the  residue  of  the  money,  to  answer  for  the  trees  cut,  and  for  the 
plaintiff  to  have  his  lands  agam.  Curia,  By  the  statote  aj^inst  cutting  trees, 
thns  U  a  nature  of  trespass,  and  lies  not  in  account  Nor  i»  he  puvishMkiU  ky  tki$ 
wrii^  (of  wuUt)  but  in  an  action  on  the  case  only.**— SI  £.  IIL,  36. 

Again,  Fitzherbert  says,  *«and  also  if  a  man  hath  lands  in  execution  by  degU^ 
and  afterwards  be  in  the  reversion  granteth  the  reversion  to  a  stranger  in  fee,  that 
the  grantee  shall  have  an  action  of  watte  against  the  tenant  by  degit^  seems  rea. 
Bonable,  because  the  waste  is  to  his  disinheritance,  and  he  ought  not  to  satisfy  the 
debt  due  by  the  grantor.'* 

**  And  see  21 E.  IIL  in  title  Scire  Faeiae,  whether  rocognixor  had  edrefoieiae  upon 
his  surmise  that  the  leoogmzee  had  levied  all  the  debt  by  cutting  of  trees.** — lb. 

Sir  Matthew  Hale  says :  **  Note,  he  cannot  in  a  edrefadae  compel  him  to  an- 
SWOT  to  the  waste  and  cutting  of  the  trees,  and  therefore  it  was  waived.**  31  EL 
III.,  306.    See  F.  N.  fi.,  104,  noted  that  waste  lies.    Qif«re.-4JSA(or.] 
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In  support  of  the  demurrery  the  cocHMe)  for  Um  defendant  has 
cited  1  Inst,  64,  a^  where  Ijord  Coke  says,  **  no  action  of  waste 
lieth  against  a  guardian  in  socage^  but  an  account  or  trespass ; 
nor  against  a  tenant  by  siaMe  jtop/e,  ^c.^  or  ekgUJ^  (1  Co. 
Litt  54,  a. ) 

It  is  unnecessary  to  speak  of  the  high  respect  which  is  due 
to  the  opinions  of  My  Lord  Coke,  especially  on  subjects  of  this 
sort  He  was  particularly  conversant  in  all  the  ancient  deci- 
sions, and  was  well  acquainted  with  the  writs  in  the  Register, 
with  their  reason,  and  with  the  authority  on  which  they  were 
founded.  He  understood,  too,  aH  the  ancient  opinions  end  doc- 
trines on  this  subject. 

In  the  Dean  and  Chapter  of  Worcester's  case,  6  Co.  37,(2) 
it  was  contended  at  the  bar,  that  the  lease  was  void  under  the 
statute  of  the  13  Eliz.  ch.  10,  *^  because  it  was  made  for  the  life 
of  others,  in  which  case  it  might  happen  that  there  might  be  an 
occupant  who  would  not  be  subject  to  waste,  no  more  than  ten- 
ant by  statute  merchant^  or  tenant  by  elegit^  ^c/*  It  was  admitted 
by  the  court,  that  the  Dean  and  Chapter  are  restrained  to  make 
l^ses  dispunishable  of  waste,  but  it  was  resolved  that  an  oc- 
cupant is  punishable  for  waste,  because  he  has  the  estate  of  the 
lessee  for  life,  and  is  therefore  within  the  statute  of  Gloucester ; 
''but  tenant  by  gtatute  merchant  etatute  staple,  or  elegit^  do  not 
hold  for  life  or  years,  and  therefore  they  are  not  of  the  statute.^ 

Two  objections  have  been  made  to  the  authority  of  this  case. 
1.  The  question  was  not  a  point  in  the  case,  and  the  opinion, 
therefore,  is  a  mere  obiter  dictum.  2.  This  dictum  goes  no 
fiirther  than  to  deny  that  the  action  is  given  by  the  statute  of 
Gloucester. 

To  the  first  objection,  I  answer,  that  although  the  opinion 
expressed  by  a  court  on  a  principle  stated  in  argument,  as 
anaiagous  to  that  contended  for  in  the  cause,  be  not  of  equal 
authority  with  a  decision  on  the  very  point  in  issue,  yet,  in  such 
a  case  as  thi«,  it  is  of  great  weight 

C3)  3  Coke's  Hep.  pari  vi  p.  dl^BdiLmr.] 
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It  was  the  usage  of  the  court,  in  the  time  of  Lord  Coke,  to 
decide  the  collateral  points  of  law  which  were  stated  in  argu- 
ment, and  considered  by  the  judges  as  bearing  on  the  main 
question.  Those  points  were  argued,  and  deliberately  con- 
sidered and  settled.  In  this  case,  it  was  contended  at  the  bar, 
that  an  occupant  was  not  punishable  for  wastes,  no  more  than 
a  tenant  by  elegiL  The  court  resolved  that  an  occiqmnt  was 
punishable  for  waste,  which  was  the  very  point  in  controversy, 
thoi^h  a  tenant  by  elegit  was  not,  and  took  the  distinction  be- 
tween the  two  tenants.  Certainly  when  a  principle  is  stated  at 
the  bar  as  acknowledged  law,  and  is  declared  by  the  court  to 
be  law,  it  deserves  great  respect,  though  it  may  not  have  all 
the  authority  of  an  express  decision  on  the  very  point  in  issue. 

2. .  To  the  second  objection,  it  is  to  be  observed,  that  the  pro- 
position made  at  the  bar  was  general,  that  the  action  was  not 
maintainable.  Of  course  it  was  not  maintainable  either  at  the 
common  law  or  by  statute.  The  court  assents  to  this  propo- 
sition, and  gives  as  a  reason,  that  it  is  not  within  the  statute. 
The  inference  is,  that  by  the  admission  of  all,  it  was  not  main- 
tainable at  common  law ;  and  to  show  the  truth  of  the  general 
proposition  that  the  action  could  not  be  sustained,  it  was  neces- 
sary to  state  only  that  it  was  not  given  by  statute. 

In  2  Inst.  f.  299,  Lord  Coke  says:  '^  At  the  common  law, 
waste  was  punishable  in  three  persons,  viz.;  tenant  in  dower, 
tenant  by  the  curtesy,  and  the  guardian."    (2d  part  Coke's  Inst, 

vol.  iv.  f.  299.— Ed.) 

It  is  argued,  that  although  tenant  by  elegit  is  not  compre- 
hended in  this  enumeration,  Lord  Coke  is  not  to  be  understood 
as  denying  that  the  action  might  be  maintained  independent  of 
any  statute,  because  the  estate  did  not  exist  at  common  law, 
but  was  created  by  statute.  When  created,  it  is  contended,  the 
principles  of  the  common  law  give  the  action,  because  the  estate 
is  created  by  act  of  law,  and  not  by  the  act  of  the  party. 

This  argument  is  not  without  its  weight;  but  it  is  opposed  by 
other  reasons,  which  seem  to  me  to  be  entitled  to  greater  con- 
sideration.   When  we  consider  the  fullness  with  which  Lord 
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Coke  discusses  every  question  on  ivhich  he  treats,  we  cannot 
resist  the  conviction  that,  had  he  supposed  that  the  action  ivas 
maintainable  on  the  principles  of  the  common  law,  he  would 
have  said  so,  and  not  have  left  the  student  to  draw  the  very 
strong  inference  against  the  action  which  his  words  justify.  But 
his  opinion  on  this  point  is  expressly  declared  in  his  1st  Inst.,  in 
the  passage  already  cited. 

If  this  action  cannot  be  maintained  at  the  common  law,  it 
depends  entirely  on  an  act  of  as8embly.(d)  That  act  seems  to 
have  been  intended  to  comprehend  the  whole  subject,  since  it 
enumerates  the  persons  against  whom  the  action  lay  at  common 
law.  If  a  tenant  by  elegit  be  comprehended  in  this  act,  it  must 
be  under  the  words  **  tenant  for  years."  It  has  been  contended 
at  the  bar,  that  a  tenant  by  elegit  is  a  tenant  for  years,  because 
that  is  certain  which  may  be  rendered  certain,  and  when  the 
land  is  delivered  to  him  at  a  certain  annual  rent,  to  be  held  till 
it  discharges  a  certain  sum,  he  is  tenant  for  a  certain  number  of 
years,  which  may  be  computed  with  exactness. 

Were  this  a  case  of  the  first  impression,  I  should  incline 
strongly  to  this  opinion.  I  do  not  clearly  perceive  the  distinc- 
tion between  the  tenant  who  holds  lands  at  ten  dollars  per  acre, 
until  he  shall  receive  one  hundred  doUara,  and  a  lease  for  ten 
years,  if  J.  S.  shall  so  long  live.  The  tenancy  by  elegit  is  de- 
terminable witliin  the  time  by  the  payment  of  the  money,  and 
the  estate  for  ten  years  is  determinable  within  the  time  by  the 
death  of  J.  S«  But  the  question  is  as  completely  settled  as  a 
question  of  law  can  be  settled  by  authority.  Lord  Coke,  in  his 
commentary  on  the  statute  of  Gloucester,  says,  that  tenant  by 
degit  is  not  within  it,  because  he  is  not  a  tenant  for  years.  All 
the  books  concur  in  this  opinion.  There  is  not,  I  believe,  a  dic- 
tum against  it 

I  think  the  demurrer  must  be  sustained. 

(3)  Act  of  Dec.  26, 1792.   1  R.  C.  of  1819,  ch.  117,  p.  463.-{F<Kfor.] 
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Before  Hon.  JOHN  MAItSHALL,  Chief  Jnrtice  of  die  United  States. 

A.and  B.  eonsented  to  become  eoreties  in  an  olBoiftl  bond.  A  printed  paper  in  the 
usual  form  prepared  for  official  bonds  was  signed  by  them.  At  the  time  that  A. 
and  B.  signed  it,  all  those  parts  which  are  nsuallj  written,  including  the  penalty, 
the  names  of  the  obligors,  &C.,  were  blank ;  and  C,  the  principal,  had  not  yet 
signed  it  A.  and  B.  signed  it  with  a  perfect  knowledge  of  the  purpose  tor  wbiok 
it  was  designed,  but  the  blanks  were  afisrwards  filled  op  in  their  absenot,  and 
without  any  €xfTe$9  authority  from  the  sureties,  and  the  bond  so  executed  was 
accepted  by  the  proper  authorities  of  the  United  States,  as  the  official  bond  of 
C,  with  A.  and  B.  as  his  sureties.  Hdd:  That  such  bond  is  not  obligatory  on 
A. and  B. 

DEBT  for  $7000  against  Thomas  Nelson  and  Samuel  Myers, 
surviving  obligors  of  John  Archer,  Thomas  Nelson,  and  Sam- 
uel Myers.  This  action  was  founded  on  an  instrument  purport- 
ing to  be  an  official  bond  executed  by  the  above  parties  in  the 
penalty  of  $7000,  the  condition  whereof  was,  that  the  said 
Archer  should  faithfully  dischlarge  the  duties  of  paymaster  of 
the  twentieth  regiment  of  infantry,  of  the  army  of  the  United 
States.  The  declaration  assigned  various  breaches  of  the  con- 
dition of  the  bond,  and  the  defendants  pleaded  severally  a  spe- 
cial non  est  factum.  The  jury  found  a  special  verdict  present- 
ing the  following  state  of  facts,  viz :  That  John  Archer,  the  de- 
ceased co-obligor  of  the  defendants,  was,  previous  to  the  date 
of  the  paper  writing  in  the  declaration  mentioned,  appointed 
paymaster,  &c«,  and,  as  sucb,  was  by  the  law  of  the  United 
States  bound  to  give  such  bond  and  security  as  the  bond  in  this 
case  purported  to  be:  that  the  said  paper  writing,  purporting, 
&c.,  was  signed,  sealed,  and  delivered,  by  the  defendants  as 
their  act  and  deed,  and  when  it  was  so  signed,  sealed,  and  de- 
livered, none  of  the  manuscript  parts  (the  formal  parts  of  the 
bond  being  printed)  were  written.  (The  bond,  with  the  manu- 
script parts  aforesaid  in  italics,  is  in  the  words  and  figures  fol- 
lowing, viz :) 
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**  Know  all  men  by  these  presents,  that  we»  John  Archer,  lieu- 
tenant  in,  and  paymaster  of  the  twentieth  regiment  of  infantry 
in  the  army  of  the  U.  S,  of  North  America,  Thomas  Nelson  and 
Samud  Myers,  are  holden,  and  stand  firmly  bound  and  obliged 
unto  the  United  States  of  North  America,  &e.  in  the  penal 
sam  of  seven  thousand  dollars  current  money,  &c.  well  and 
truly  to  be  paid,  &c.  for  which  payment  faithfully  to  be  made 
and  done  we  the  said  John  Archer,  Thomas  Nelson,  and  Samuel 
Myers,  do  bind  ourselves,  &c.  Signed  with  our  hands,  and 
sealed  with  our  seals,  this  first  day  of  September,  in  the  year 
one  thousand  eight  hundred  and  twelve, 

^  The  condition,  however,  of  the  above  obligation  is  such, 
that  whereas  the  above  bounden  John  Archer,  is  appointed  pay- 
master  of  the  twentieth  regiment  of  infantry  of  the  army  of  the 
United  States  aforesaid:  Now,  if  the  said  John  Archer  shall 
well  and  truly  execute,  and  faithfully  discharge  his  duties,  &c. 
then  this  obligation  to  be  void,  else,  &c.    Done  at  Richmond, 

in  the  state  of  Virginia,  the  day  and  year  above  written.  John 

« 

Archer,  \u  s.]  Thomas  Nelson,  [l.  s.]  Samuel  Miles,  [l.  s.] 
Signed,  sealed,  and  delivered  in  the  presence  of  William  Powers 
as  to  the  two  last,  William  Y.  Archer  as  to  ditto,  William  Wood- 
ford as  to  the  first 

"  I,  John  Archer,  do  solemnly  swear,  that  I  will  diligently  and 
faithfully  execute  and  perform  the  duties  qf  paymaster  of  the 
tuseniieih  regiment  of  infantry,  of  the  army  of  the  United  States 
of  North  America,  according  to  the  best  skill  and  abilities  of 
which  I  am  possessed — so  help  me  God.  Sworn  and  subscribed 
to  at  Fredericksburg,  in  the  state  of  Virginia,  Xhh  fourth  day  of 
September,  eighteen  hundred  and  twelve,  before  me,  /.  Newly, 

J.  Pr 

That  the  manuscript  parts  had  been  written  in  the  absence 
of  the  defendants,  and  that  the  said  paper  had  not,  since  the 
same  was  written,  been  sealed,  or  acknowledged,  as  the  deed 
of  the  defendants  by  either  of  them,  and  at  that  time,  the  name 
of  John  Archer,  the  principal  obligor  was  not  subscribed  to  said 
paper:  That  the  defendants,  when  they  so  signed,  sealed,  and 

Vol.  II.— I 
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delivered,  as  aforesaid,  the  said  paper  in  blank,  in  the  respects 
aforesaid,  \vell  knew  that  the  paper  aforesaid  was  to  serve  as 
the  bond  of  the  said  deceased  obligor,  and  of  the  defendants,  as 
his  sureties,  for  the  duties  of  his  said  office,  and  by  their  signing, 
sealing,  and  delivering,  aforesaid,  the  defendants  intended  to 
bind  themselves  as  sureties  in  the  official  bond  of  said  deceased 
obligor.  That  the  said  manuscript  parts  of  said  paper,  after- 
wards, as  aforesaid,  inserted,  were  so  inserted  without  any  other 
authority  from,  or  consent  of,  the  defendants,  than  that  which 
is  given  by,  or  implied  from,  their  said  act  of  signing,  sealing, 
and  delivering  the  said  paper  in  blank,  aforesaid,  with  full  know- 
ledge  of  the  object  and  purpose  aforesaid,  intended  to  be  attain- 
ed thereby,  and  their  consent,  at  the  time  of  such  signing,  seal- 
ing, and  delivering  the  said  paper,  it  should  serve  that  purpose : 
That  the  said  paper  so,  as  aforesaid,  signed,  sealed,  and  deliver- 
ed, was  accepted  by  the  proper  authorities  of  the  United  States, 
as  the  official  bond  of  said  deceased  obligor,  and  of  the  defend- 
ants as  his  sureties. 

Upon  this  state  of  facts  the  jury  submitted  to  the  Court  the 
question,  whether  the  paper  in  question  be,  or  be  not,  the  deed 
of  the  defendants?  If  it  was  their  deed,  then  they  found  for 
the  plaintiffii  the  debt  in  the  declaration  mentioned  to  be  dis- 
charged by  the  payment  of  $  1932  74,  the  amount  of  Archer's 
defalcation:  otherwise,  for  the  defendants. 

Marshall,  C.  J. — ^John  Archer  was  appointed  paymaster  of 
the  twentieth  regiment  of  infantry,  in  the  army  of  the  United 
States.  The  defendants,  Nelson  and  Myers,  agreed  to  become 
his  securities,  and  to  execute  such  bond  as  was  required  by  law. 
A  printed  paper,  in  the  usual  form,  prepared  for  official  bonds 
to  be  given  by  paymasters,  was  presented  to  and  executed  by 
them.  At  the  time  of  its  execution  and  delivery,  all  those  parts 
which  are  usually  written,  including  the  penalty,  the  names  of 
the  obligors,  and  the  date,  were  blanL  John  Archer,  the  prin- 
cipal, had  not  executed  it. 

This  blank  bond  was  afterwards  filled  up  in  the  absence  of 
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the  said  Nelson  and  Myers,  without  their  knowledge,  and  with* 
out  any  authority  from  them,  other  than  is  impUed  from  their 
having  executed  the  said  paper  with  intention  to  bind  themselves 
as  the  sureties  of  the  said  Archer,  and  with  full  knowledge  of 
the  object  of  the  said  bond.  The  jury  further  find,  *^  that  the 
paper  so  as  aforesaid  signed,  sealed,  and  delivered,  was  accept- 
ed by  the  proper  authorities  of  the  United  States  as  the  official 
bond  of  the  said  Archer,  and  of  the  defendants  as  his  sureties." 

The  defendants  pleaded  a  special  non  est  faciumy  and  the 
jury  has  found  the  facts,  and  referred  to  the  Court  the  question, 
whether  this  be  the  deed  of  the  defendants? 

At  the  common  law,  all  instruments  under  seal  were  con- 
sidered as  deeds.  Every  contract  not  under  seal  was  considered 
as  a  parol  contract  To  the  consummation  of  every  deed,  the 
solemnity  of  a  delivery  is  indi8pensable.(l)  Until  delivery,  the 
writing  does  not  become  the  deed  of  the  party  who  had  sealed 
it  It  is  also  necessary  to  the  validity  of  a  deed  that  it  be  in 
writing.  Shepherd's  Touchstone,  page  76.  These  two  circum- 
stances must  concur,  or  there  is  no  deed  binding  on  the  party 
whose  seal  is  affixed  to  the  paper. 

The  rule  requiring  that  the  deed  should  be  written,  implies, 
necessarily,  that  it  binds  no  further  than  the  writing  binds.  Per- 
kins, sec.  118,  says:  ''If  a  common  person  seal  an  obligation, 
or  any  other  deed,  without  any  writing  in  it,  and  deliver  the 
same  unto  a  stranger,  man  or  woman,  it  is  nothing  worth,  not- 
withstanding the  stranger  make  it  to  be  written  that  he  who 
sealed  and  delivered  the  same  unto  him  is  bound  unto  him  in 
£20.'' 

There  are  many  other  authorities  to  the  same  effect  It 
would  be  useless  to  quote  them,  because  the  {principle  is  not  de- 
nied. In  the  case  now  under  consideration,  there  being  no  sum 
of  money  mentioned  in  the  bond,  the  defendants  were  no  noore 
bound  by  the  instrument  they  had  executed,  at  the  time  of  its 
execution,  than  if  the  paper  had  been  all  blank.    The  United 

(1)  Opinion  of  Marshal],  C.  J.  in  Bank  of  United  Statee  e.  Danhridge  et  aL  13 
WHeai  90^£(lt(or.] 


68  VIRGINIA. 


The  United  States  v.  Nelson  and  Myers. 


States  could  Dot  have  availed  themselves  of  the  bond  in  its  then 
condition.  The  whole  question  then,  is,  whether  the  defendants 
have  authorized  any  other  persons  to  fill  up  this  bond,  in  such 
manner  as  to  create  an  obligation  which  did  not  exist  when  it 
was  delivered. 

It  is  found  by  the  jury  that  the  defendants  executed  this  bond 
with  the  knowledge  that  it  was  to  be  received  as  an  official 
bond,  and  with  an  intention  to  bind  themselves  as  the  sureties 
of  John  Archer,  as  paymaster,  by  this  sealing  and  delivery  of 
it,  but  that  no  special  authority  was  given  to  any  person  to  fill 
it  up,  nor  any  authority  whatever,  other  than  is  implied  from 
their  sealing  and  delivering  the  paper. 

Does  this  act  authorize  any  person  whatever  to  insert  the 
penalty  and  other  written  parts  in  the  bond — and  does  it  make 
the  writing,  in  its  present  form,  their  deed? 

If  this  question  depended  on  those  moral  rules  of  action  which, 
in  the  ordinary  course  of  things,  are  applied  by  courts  to  hu- 
man transactions,  there  would  not  be  much  difiiculty  in  saying 
that  this  paper  ought  to  have  the  efiect  which  the  parties,  at  the 
time  of  its  execution,  intended  it  should  have.  But  there  are 
certain  technical  rules  growing  out  of  the  state  of  things,  when 
many  of  our  legal  principles  originated,  which  are  firmly  in- 
grafted on  the  law,  and  still  remain  a  part  of  it,  though  the  cir- 
cumstances in  which  they  had  their  birth  are  totally  changed. 
Perhaps  every  distinction  between  a  sealed  and  an  unsealed 
instrument  is  of  this  description.  But  the  distinction,  and  the 
rules  which  are  founded  on  it,  have  taken  such  fast  hold  of  the 
law,  that  they  can  be  separated  only  by  the  power  of  the  legis- 
lature. Till  that  authority  shall  interpose,  the  courts  must  re- 
spect the  rules  as  they  are  found  in  adjudged  cases.  Those 
cases  must  be  referred  to  in  order  to  determine  whether  this  be 
the  deed  of  the  defendants. 

In  the  case  stated  in  Perkins,  the  inference  to  be  fairly  drawn 
from  the  sealing  and  delivery  of  a  paper,  on  which  nothing  was 
written,  is,  that  the  person  to  whom  it  was  delivered  was  au- 
thorized to  write  over  the  signature  and  seal,  if  not  any  obli- 
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gation  he  pleased,  an  obligation  for  some  certain  thing  pre- 
viously agreed  on  by  the  parties,  and  that  the  person  making 
the  instrument  confided  in  him  to  'whom  this  implied  authority 
was  given,  for  its  faithful  execution.  It  means  thist  or  it  means 
nothing.  Yet  the  obligation  written  over  this  signature  was 
declared  to  be  of  no  validity.  It  follows,  that  the  sealing  and 
delivery  of  a  paper  does  not  imply  an  unlimited  power  to  write 
even  what  had  been  previously  agreed  on  by  the  parties.  Shep- 
herd, in  his  Touchstone,  page  54,  referring  to  this  section  of 
Perkins,  says:  <<  The  agreement  must  be  all  written  before  the 
sealing  and  delivery  of  it ;  for  if  a  man  seal  and  deliver  an  empty 
piece  of  paper  or  parchment,  albeit  he  do  withal  give  com- 
mandment that  an  obUgation  or  other  matter  shall  be  written 
in  it,  and  this  be  done  accordingly,  yet  this  is  no  good  deed." 

This  declaration,  if  it  be  law,  is  conclusive,  with  respect  to  a 
paper  which  is  sealed  and  delivered  as  the  act  and  deed  of  the 
party,  but  which,  at  the  time  of  the  sealing  and  delivery,  has 
nothing  written  in  it.  I  proceed  to  those  cases  in  which  an  ob- 
ligation is  written  on  the  paper,  which  is  incomplete  at  the  time, 
and  is  afterwards  made  complete,  or  in  any  manner  varied. 

The  case  of  Markham  v,  Gonaston,  which  is  reported  in  Cro. 
Eiiz.(2)  and  Moor,  (547),  was  argued  at  great  length,  and  consid* 
ered  by  the  court  That  case  depended  on  the  question,  whether 
an  obligation  executed  with  blanks  for  the  christian  name  and 
place  of  residence  of  a  person  named  in  it,  became  void  by  fill- 
ing up  those  blanks.  The  point  was  argued  in  three  different  suits. 
The  first  suit  was  brought  against  Fox,  on  an  obligation  made  by 
Sir  Francis  Willoughby  and  said  Fox,  and  upon  the  plea  of  nan 
est  factum  being  pleaded,  the  plaintiflf  became  nonsuited.  The 
party  injured  then  brought  an  action  on  the  case  against  the  per- 
son who  made  the  alteration,  who  pleaded  that  he  had  written 
the  obligation  by  the  command  of  Sir  Francis  Willoughby,  with 
those  blanks  in  it:  that  it  was  in  this  state  executed  by  Fox: 
that  the  blanks  were  then  filled  up  by  order  of  Sir  Francis  Wil- 

(3)  3  Croke*s  Reports,  676.— [£tfitor.] 
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loughby,  with  the  assent  of  Fox:  after  which  Sir  Francis  exe> 
cuted  the  obligation.  This  plea  was  held  ill  on  demurrer,  and 
the  court  said,  that  the  alteration  was  material*  and  that  it 
avoided  the  bond. 

.  Moor,  in  his  report  of  this  case,  says,  {nUe)f  that  the  plaintiff 
afterwards  brought  a  new  action  on  the  obligation  against  Fox, 
who  pleaded  the  special  matter,  and  concluded  that  it  was  not 
his  deed.  The  plaintiff  replied,  that  it  was  filled  up  with  the  as- 
sent of  both  of  the  obligors;  and  upon  demurrer  it  was  ad- 
judged for  the  plaintiff  in  B.  R. 

The  note  in  Moor  does  not  give  us  the  words  of  the  replica- 
tion, but  the  term  assent  certainly  implies  an  assent  expressed, 
and  the  special  plea  of  the  person  who  made  the  alteration,  as 
appears  from  Croke,  was,  that  the  alteration  was  made  by  order 
of  one  of  the  obligors  with  the  assent  of  the  other. 

Hargrave  and  Butler,  in  their  notes  oo  Co.  Lit,  quote  this 
case  in  the  following  terms :  **  Obligation,  with  a  condition  to 
save  harmless,  against  Tracy,  with  a  blank.  A  stranger,  after 
the  delivery,  fills  up  the  blank  with  a  christian  name,  with  the 
assent  of  the  obligor,  yet  adjudged  to  avoid  the  deed  because 
material.  But  if  the  addition  is  not  material,  as  the  addition  of 
a  county,  and  it  be  by  a  stranger,  it  doth  not  avoid  the  deed, 
though  if  by  the  party  himself,  it  doth  avoid  \V* 

In  the  case  of  Zouch  v.  Clay,  reported  in  1  Ventris,  (185), 
and  2  Levinz,  (35),  the  defendant  pleaded,  that  at  the  time  of 
his  executing  the  bond,  there  was  a  blank  in  it,  which  was  after- 
wards filled  up,  with  the  name  of  another  obligor,  and  so  it  is 
not  his  deed.  The  plea  was  held  ilL  Ventris  says,  the  court 
considered  the  insertion  of  the  name  of  a  new  obligor,  as  not 
affecting  the  person  who  had  previously  executed  the  obligation, 
it  remaining  the  same  as  to  him.  Levinz,  in  his  report  of  the 
case,  says,  that  the  name  was  inserted  with  the  consent  of  all 
the  obligors,  and,  therefore,  the  obligation  was  still  bifiding. 

In  these  cases,  the  obligation  was  complete,  although  the  blanks 
had  never  been  filled  up.  The  alteration  did  not  create  or  en- 
large the  obligation,  or  vary^it  to  the  injury  of  the  obligor.  They 
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do  not,  therefore,  contradict  the  law,  as  laid  down  in  Perkins  and 
Shepherd's  Touchstone.  In  the  case  put  by  them,  the  obligation, 
if  it  exists,  is  created  by  the  writing  inserted  after  delivery.  In 
the  subsequent  cases  which  have  been  noticed,  the  obligation 
was  complete  when  it  was  delivered  The  alteration  was  in 
the  words,  not  in  the  obligation  of  the  instrument,  and  that  al- 
teration was  made  with  the  assent  of  parties.  I  understand  this 
to  be  an  assent  to  the  specific  alteration;  and  to  be  an  assent, 
not  implied,  but  expressly  given. 

A  case  has  been  cited  from  6  Mass.  Rep.(8),  decided  by  a 
judge,  whose  opinions  deserve  to  be  greatly  respected,  and 
whose  decisions  must  always  have  great  influence  with  any 
court  in  which  they  are  quoted.    The  case  is  this :  An  official 
Ixmd  was  prepared  for  C,  with  a  blank  for  the  name  of  the 
surety.    Gushing,  afterwards  agreed  to  become  surety,  and 
eiecuced  the  bond.    The  blank  was  filled  up  with  his  name  in 
bis  absence;  and  then  (X  also  executed  it    Gushing  pleaded 
nan  est  /actum  to  this  bond,  but  it  was  determined  to  be  his 
deed.   No  person  will  controvert  this  decision.    The  alteration 
was  immaterial,  and  not  being  made  by  the  obligor  himself, 
cocdd  not,  on  any  sound  principle  of  law,  affect  the  instrument 
But  a  principle  is  laid  dovm  in  the  opinion,  which  goes  much 
farther  than  the  decision.    Judge  Parsons  lays  down  the  gene* 
ral  rule,  that  any  material  alteration  will  avoid  the  bond,  but 
states  as  an  exception  to  this  rule,  an  alteration  made  by  consent 
of  parties.    He  adds  that,  "  the  party  executing  the  bond,  know- 
ing that  there  are  blanks  in  it,  to  be  filled  up  by  inserting  par- 
ticular names  or  things,  must  be  considered  as  assenting  that 
the  blanks  may  be  thus  filled,  after  he  has  executed  the  bond.*' 
Any  distinction  between  an  express  and  an  implied  assent,  in  a 
case  where  the  implication  is  so  strong,  as  it  must  be  where  a 
blank  is  to  be  filled  of  course  "with  a  particular  name  or  thing," 
is  here  denied.  In  such  a  case,  there  is  undoubtedly,  good  sense 
in  the  opinion  which  rejects  this  distinction ;  but  I  am  not  sure 

(3)  Smith  V.  Crooker  et  aL,  5  Mass.  Rep.  SZBn-^Editor,] 
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that  it  is  sustained  by  law.  He  who  adds  to  the  obligation  of 
another,  must  do  so  by  the  authority  of  that  other ;  and  I  know 
of  no  case,  in  which,  as  respects  a  deed,  such  authority  is  im- 
plied in  a  court  of  law,  certainly  of  none,  when  not  even  the 
person  is  designated,  by  whom  the  authority  is  to  be  executed. 

But  the  proposition  laid  down  by  the  very  able  judge  who 
gave  this  opinion,  does  not  necessarily  extend  to  the  case  at 
bar.  He  lays  down  his  principle,  in  a  case  **  where  a  blank  is 
to  be  filled  by  inserting  particular  names  or  things :"  that  is, 
where  the  blank  is  to  be  filled  up  only  in  one  manner.  But  this 
principle  does  not  apply  to  a  blank  to  be  filled  up  with  a  sum 
of  money,  which  sum  is  not  precisely  fixed.  It  is  also  observa- 
ble that  in  reviewing  the  cases  on  which  he  founds  his  opinion, 
the  judge  takes  no  notice  of  Perkins  or  Shepherd;  and  the 
case  before  him,  as  well  as  that  which  be  supposes  in  giving 
his  opinion,  was  not  produced  by  a  paper  which  was  blank,  or 
of  no  obligation  whatever,  when  it  was  delivered.  A  blank  of 
such  vital  importance,  that  the  paper,  while  it  remained,  was  a 
nullity,  does  not  seem  to  have  been  in  his  view.  For  this  rea- 
son, too,  whatever  authority  may  be  ascribed  to  the  opinion  of 
Judge  Parsons,  and  no  person  acknowledges  his  authority  more 
willingly  than  myself,  its  application  to  the  case  at  bar  may 
well  be  doubted. 

In  Russell  t>.  Langstaffe,  Doug.  406,(4)  it  is  determined  by 
the  court,  that  "  the  indorsement  on  a  blank  note,  is  a  letter  of 
credit  for  an  indefinite  sum."  The  same  principle  is  asserted 
by  this  court,  in  Violet  v.  Patton,  5  Cranch,  151.(6)  If  these 
decisions  apply  to  sealed  instruments,  they  decide  the  cause 
now  before  the  court;  for  the  presumption  is  at  least  as  strong, 
that  the  defendants  intended,  when  they  executed  this  bond,  to 
allow  the  blank  to  be  filled  with  such  sum  as  the  government 
would  require  in  the  oflicial  bond  of  a  regimental  paymaster, 
as  that  the  person  who  signs  a  blank  paper,  intends  to  give  in- 

(4)  3  Douglas's  Rep.  514,  Frerc's  ed.--[JSdftor.] 

(5)  9  Cond.  Rep.  Sup.  Ct.  U.  S.,  214.— [Erfitor.] 
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definite  credit  to  the  person  who  receives  it  They,  would,  too, 
completely  overturn  the  principles  laid  down  in  the  old  books. 

But:  there  are  certain  differences  in  law  between  sealed  and 
unsealed  instruments,  which  make  it  difficult  to  apply  the  pria- 
ciples  of  one  species  of  contract  to  the  other ;  all  unsealed  in« 
struments  being  considered  as  verbal  contracts,  they  require 
neither  writing  nor  delivery ;  they  were  not  governed  by  those 
technical  rules  which  are  founded  in  the  necessity  of  writing 
and  delivery.  General  and  liberal  principles,  therefore,  which 
are  laid  down  in  such  cases,  cannot  safely  be  applied  to  sealed 
instruments,  unless  the  courts  have  expressed  the  intention  so  to 
apply  them. 

But  the  case  on  which  most  reliance  is  placed,  is  that  of 
Speake  et  al.  v.  The  United  States,  9  Cranch,  28.(6)  Speake, 
Beverly,  and  Eliason,  had  executed  an  embargo  bond,  and 
afterwards  the  name  and  seal  of  Eliason  were  removed,  and 
those  of  Ober  substituted  in  their  place.  To  an  action  brought 
on  this  bond,  the  defendant,  Beverly,  pleaded  that  this  altera- 
tion was  made  "without  his  consent,  license,  or  authority." 
The  plaintiff  replied  that  the  alteration  was  made  "  with  the 
assept,  and  by  the  concurrent  license,  direction,  and  authority 
of  all  the  defendants,  and  of  the  said  Ebenezer  Eliason.''  The 
defendant  demurred  to  this  plea,  and  the  Court  overruled  his 


(6)  3  Good.  Rep.  Sop.  Ct  U.  S.,  244.  See  also  Steele's  Lessee  «,  Spencer  etaL,  1 
Peten*s  Rep^  59S.  In  an  action  of  ejectment,  a  deed  was  produced  executed  by 
Spencer,  in  which  Steele  was  grantee,  but  it  was  apparent  that  the  deed  had  been 
ahered  in  this,  m^that  the  name  of  the  grantee  wherever  it  occurred,  was  written 
on  an  erstwe,  and  with  ink  of  a  different  colour ;  as  also  the  words  **  Ross,*'  and 
"^Ohio,**  in  deecribing  the  residence  of  the  grantee,  and  these  alterations  were  not 
icooontsd  for  in  any  manner  by  the  testimony  in  the  cave.  The  court  below  in- 
■tmcted  the  jury,  that  if  the  deed  was  altered  in  a  material  part,  after  it  was  seal, 
ed,  attested,  and  acknowledged,  such  alterations  made  the  deed  absolutely  void. 
Bot  the  Supreme  Court  said  this  was  error,  aUhaugl  U  might  he  true  that  a  mate- 
rid  eragnre  or  aitention  ni  a  deed^  after  it$  exeeutientmight  avoid  the  deed^  yet,  the 
instmction  ought  not  to  have  been  given  in  the  terms  used  by  the  court  Whether 
erasores  and  alterations  had  been  made  in  the  deed  or  not,  was  a  question  of  fact 
proper  to  be  referred  to  the  jury ;  but  whether  they  were  material  or  not,  waa  a 
qoestion  of  law  which  ought  to  have  been  decided  by  the  court — [Editor.] 

Vou  II.— K " 


74  VIRGINIA. 


The  United  Statn  «.  Nelion  and  Myen. 


demurrer.    On  appeal  to  the  Supreme  Court,  the  judgment  was 
alSrmed. 

The  pleadings  present  the  case  of  an  express  authority  to 
make  the  alteration,  and  the  only  questions  were,  whether  this 
express  authority  could  avail  the  obligee,  and  whether  it  could 
be  given  by  parol.  Whatever  previous  difficulty  might  have 
existed  on  this  point,  there  is  none  now.  The  case  of  Speake 
V.  The  United  States  has  settled  them ;  but  that  case  goes  no 
farther ;  it  does  not  decide  that  an  obligation  may  be  created 
originally,  by  virtue  of  an  authority^  which  is  not  expressly 
given,  but  is  implied  from  the  sealing  and  delivery  of  a  paper, 
which,  in  its  existing  state,  can  avail  nothing.  This  point  does 
not  appear  to  have  been  ever  decided  in  the  case  of  a  sealed  in- 
strument The  case  of  Speake  v.  The  United  States,  in  deter<» 
mining  that  parol  evidence  of  such  assent  may  be  received, 
undoubtedly  goes  far  towards  deciding  it ;  and  it  is  probable 
that  the  same  court,  may  completely  abolish  the  distinction,  in 
this  particular,  between  sealed  and  unsealed  instruments.  In 
this  place  I  do  not  feel  authorized  to  disregard  it  In  the  Eng* 
Ush  courts,  from  which  the  rules  applicable  to  this  subject  are 
derived,  the  distinction  is  still  maintained  in  a  case  which  bears 
some  analogy  to  this.  The  right  of  one  partner  to  bind  another, 
so  far  as  respects  the  business  of  the  trade,  and  the  partnership 
property,  is  untjuestioned ;  yet,  if  a  partner  affix  a  seal  to  the 
instrument,  by  which  he  promises  in  the  name  of  the  company 
to  pay  money,  the  English  judges,  with  what  propriety  I  shall 
not  now  say,  have  determined  that  the  company  is  not  bound 
by  it(7) 


(7)  Bat  lee  a  relaxation  of  this  principle  in  Anderson  and  Wilkina  e.  Tompkins, 
•file,  and  the  authoritiea  there  cited.  See  also  3  Wheat,  Selwyn's  N.  P.,  title 
Partners,  ch.  ii^  and  the  notes. 

In  Virginia,  a  tercU  affixed  by  the  obligor  by  waj  of  seal,  is  of  the  same  val- 
iditj  as  if  it  were  an  actoal  seal  of  wax.  1  R.  C^  510 ;  and  where  the  formal 
parts  of  the  bond  were  printed,  and  the  blanks  filled  up  before  the  obligor  signed  it, 
the  $croU  being  printed :  this  was  held  to  be  a  good  sealing  within  the  statute. 
Bnckner  e.  Mackay,  2  Leigh,  488. — [Editor,] 
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I  say  with  much  doubt,  and  with  a  strong  belief,  that  this 
judgment  will  be  reversed,  that  the  law  on  this  verdict  is,  in  my 
opinion,  with  the  defendants. 

J^lblt.— Kotwitiistanding  the  strong  distruit  expttMed  by  the  Chief  Justice,  of  the 
eoRectasBs  of  the  above  decision,  no  appeal  was  talcen  from  it 
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Peh DLBTOH  Executor  of  Pendletoit  v.  The  United  States. 

Belbre  Hon.  JOHN  MABSHALL,  Chief  Jostioe  of  the  United  States. 

In  t  suit  bronght  by  the  United  Statee  against  the  repreeentative  of  a  snroty  of  M. 
and  H.,  contractors  to  famish  rations  to  the  troops  of  Virginia  and  Maryland, 
fvr  the  year  1803,  a  letter  from  the  department  of  war,  not  authenticated  in 
the  form  prescribed  by  the  act  of  Congress,  claiming  advances  made  to  the  prin- 
eipak,  np  to  the  Uk  of  January^  1803,  is  inadmissible  in  evidence,  and  no 
admission  of  its  eonootness^  express  or  implied,  by  the  principals,  can  bind  th# 
sorety. 

Where  a  caose  is  removed  from  an  inferior  to  a  superior  tribunal,  by  writ  of  error, 
no  fiict,  not  stated  in  the  bill  of  exceptions,  will  be  noticed. 

Marshall,  C.  J. — This  is  a  writ  of  error  to  a  judgment  of 
the  District  Court,  obtained  by  the  United  States  against  the 
plaintifls  in  error,  for  the  sum  of  9496  06,  with  interest  from 
the  30th  of  September,  1808. 

Philip  Pendleton,  the  testator  of  the  plaintiiis,  had  become 
bound  to  the  United  States  as  security  for  Michael  M'Kewan 
and  Daniel  Hanagan,  who  were  contractors  to  furnish  rations 
to  the  troops  in  Virginia  and  Maryland,  for  the  year  1802. 
This  suit  is  brought  for  the  balance  of  moneys  unaccounted  for, 
which  was  in  their  hands  on  the  last  day  of  December  of  that 
year.     The  breach  assigned  in  the  declaration,  is  the  non- 
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payment  of  $1159  89,  being  the  balance  due  from  the  said 
M^Kewan  and  Hanagan  on  the  31st  day  of  December,  1802. 

In  support  of  this  action,  the  attorney  for  the  United  States, 
offered  in  evidence  a  certificate  from  the  treasury  depaft- 
ment,  certified  by  the  comptroller  on  the  8d  day  of  October, 
1821,  stating,  that,  on  a  settlement  of  the  accounts  of  Michael 
M'Kewan  and  Daniel  Hanagan,  late  contractors  for  supplying 
the  troops  stationed  in  Maryland  and  Virginia,  they  are  charge- 
able. 

To  balance  remaining  in  their  hands  for  nK>ney8 
advanced  from  the  22d  of  October,  1801,  to  the 
6th  of  January,  1808,  per  report  No.  15129,         $1159  89 
The  same  paper  contains  the  following  credits-r- 
On  the  80th  of  June,  1808,  $280 

On  the  80th  of  September,  806 

586  00 


Leaving  due  to  the  United  States,  $628  89 

This  paper  was  objected  to  by  the  counsel  for  the  defendants, 
and  was  rejected  by  the  Court,  because  it  claimed  a  gross  sum 
of  $1159  89,  for  moneys  advanced  up  to  the  6th  of  January, 
1808,  to  M'Kewan  and  Hanagan,  whereas,  the  defendants  were 
liable  only  for  moneys  advanced  up  to  the  last  day  of  December, 
1802. 

The  attorney  for  the  United  States  then  offered  in  evidence 
an  affidavit  made  by  the  defendant,  Philip  Pendleton,  December 
1st,  1818,  for  the  purpose  of  obtaining  a  continuance,  in  which 
be  states,  among  other  things,  that  during  the  pendency  of  the 
suit,  and  prior  to  the  year  1810,  he,  with  the  other  security  in 
the  bond,  caused  sundry  payments  to  be  made  to  an  amount 
about  equal  to  the  sum  stated  to  be  due,  after  deducting  there- 
from the  sum  of  $  892  54,  or  thereabouts,  which  was  obviously, 
he  thinks,  an  unjust  charge  against  the  securities.  The  vouchers 
for  these  payments  were  placed  in  the  hands  of  Mr.  Williams, 
with  other  documents,  a  gentleman  then  practising  at  this  bar, 
who  is  since  dead.    After  the  death  of  Mr.  Williams,  a  judg- 
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ment  was  obtained,  without  any  appearance  for  the  defendant 
for  upwards  of  $2000,  which,  on  his  motion,  was  set  aside,  and 
a  new  trial  granted.  The  affidavit  then  states,  that  a  search 
was  made  among  the  papers  of  Mr.  Williams,  which  resulted, 
as  he  is  informed,  in  finding  a  statement  made  by  Mr.  Hay,  the 
then  attorney  for  the  United  States,  admitting  the  incorrectness 
of  the  charge  as  against  the  sureties,  a  certificate  of  the  trea- 
surer of  the  United  States  as  to  the  payment  of  $160,  on  or 
about  the  31st  day  of  October,  1808,  and  a  letter  from  the  afli- 
ant  to  Mr.  Williams,  dated  the  20th  of  April,  1800,  in  which  he 
says :  ^  1  send  you  two  receipts  and  a  letter,  evidencing  th^ 
payment  of  $696  of  the  judgment  These  papers,  the  affiant 
says,  are,  as  he  is  informed,  mislaid,  and  he  prays  a  continu* 
ance  for  the  purpose  of  endeavouring  to  replace  them. 

The  attorney  for  the  United  States  also  offered  to  read  a  let- 
ter irom  William  Simmons  to  Michael  M'Kewan,  in  these 
words : 

*^  Department  of  War^  Accountants^  Ofico^ 
January  15(A,  1803. 

Sib: — ^I  have  to  acknowledge  the  receipt  of  yours  of  the  10th 
instant,  with  the  papers,  *  •  *  *  of  which  have  been  ad- 
mitted, and  your  accounts  as  contractor  for  the  year  1801,  and 
of  yourself  and  Daniel  Hanagan  for  the  year  1802,  finally  closed, 
leaving  a  balance  due  to  the  United  States  in  each,  to  wit: 
Prom  yourself,  as  contractor  for  Virginia  for  the  year 

1802,  $408  76 

From  yourself  and  D«  H.,  and  contractors  for  Y.  and 
M.  for  1803,  767  35 


$1176  11 
for  which  you  are  to  make  immediate  payment  to  the  United 
States. 

William  Simmons." 

The  counsel  for  the  defendant  objected  to  the  admission  of 
this  account  from  the  treasury  department,  and  of  the  letter  from 
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Mr.  Simmons,  which  objection  the  Court  overruled,  "  being  of 
opinion,  that  the  document  from  the  treasury  department  was 
capable  of  being  explained  to  the  satisfaction  of  the  jury,  by  re- 
ference to  the  letter  from  William  Simmons  to  Michael  M'Kew* 
an,  which  letter  was  found  by  the  attortey  for  the  United  States 
this  day,  among  the  papers  filed  in  this  case  in  this  Court,  and 
because  from  inspection  of  the  same,  the  Court  is  satisfied,  that 
the  same  was  probably  brought  into  Court  many  years  ago,  and 
has  remained  among  the  papers  in  this  cause,  as  being  produced 
originally  by  the  said  Michael  MvKewan,  an  original  party  in 
the  cause  to  whom  the  same  is  directed."  To  this  opinion  the 
counsel  for  the  defendant  excepted,  and  the  judgment  is  now 
before  this  Court  on  writ  of  error. 

The  letter  from  Simmons  to  M^Kewan,  not  being  authenti* 
cated  in  the  form  prescribed  by  the  act  of  Congress,  deriyes  no 
aid  from  that  act,  and  the  question  concerning  its  admissibility 
is  consequently  dependent  on  general  principles  of  law. 

The  record  contains  no  evidence  that  Michael  M'Kewan  was 
ever  a  party  to  this  cause.  The  declaration  is  against  the  exe- 
cutors of  Philip  Pendleton,  deceased,  who  was  one  of  the  sure- 
ties of  M'Kewan  and  Hanagan.  I  must  presume,  from  the 
statement  of  the  judge  of  the  District  Court,  that  a  suit  was  ori* 
ginally  brought  against  all  the  parties  to  the  bond,  and  that  on 
the  death  of  Philip  Pendleton,  one  of  the  obligors,  this  suit  waa 
brought  against  his  executors,  and  that  this  paper  was  found  in 
the  original  suit 

It  is  not  stated  by  the  judge,  nor  does  it  in  any  manner  ap- 
pear, that  a  trial  ever  took  place  as  against  M'Kewan,  that  this 
paper  was  ever  read  in  evidence,  or  that  it  was  filed  with  the 
permission  of  the  Court  In  what  light,  then,  is  this  letter  to  be 
considered?  I  am  by  no  means  satisfied  that  it  is  not  the  paper 
of  M*Kewan,  which  he  would  be  at  liberty  to  withdraw  at  his 
own  pleasure,  and  would  not  be  compellable  to  use.  If  seized 
by  the  attorney  for  the  United  States,  he  could  not  use  it  as 
evidence  ofiered  by  M'Kewan,  but  as  a  letter  addressed  to  and 
received  by  him.    But  if  I  am  wrong  in  this,  still  it  only  estab- 
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lishes  the  amooDt  of  the  claim  against  M'Kewan  and  Hanagan, 
and  does  not  show  with  sufficient  precision,  that  the  sureties 
were  liable  for  the  whole  of  the  claim.  The  documents  show, 
that  on  the  books  of  the  treasury,  the  sums  for  which  the  sure* 
ties  are  not  liable  are  blended  with  thos6  for  which  they  are 
liable,  and  that  the  whole  is  claimed  from  them.  The  account 
certified  by  the  comptroller,  claims  for  moneys  advanced  to  the 
contractors  up  to  the  6th  of  January,  1803,  without  specifying 
the  dates  at  which  the  several  advances  were  made,  or  showing 
how  much  was  advanced  after  the  last  day  of  December,  1803. 
The  letter  of  the  war  accountant  is  dated  after  the  6th  day  of 
January,  1803,  and  states  a  balance  to  be  due,  varying  from 
that  contained  in  the  account  certified  by  the  comptroller,  but 
omits  to  state,  that  it  was  wholly  due  for  advances  made  on  or 
prior  to  the  last  day  of  December,  1802.  It  is  said,  that  an  in- 
ference may  be  fairly  drawn  from  a  comparison  of  these  ac- 
counts, that  the  balance  claimed  in  the  letter  of  Mr.  Simmons 
was  due  for  advances  for  which  the  sureties  are  responsible. 
But  inferences  may  be  drawn  either  way,  and  this  is  not  a  case 
^hich  ought  to  be  left  to  uncertain  inferences.  The  books  of 
the  treasury  ought  to  show  with  precision  and  certainty  the 
several  periods  at  which  the  money  was  advanced,  and  an  ab- 
stract from  the  books  would  be  evidence  in  the  cause.  A  court 
ought  not  to  reason  on  a  letter  not  explicit,  and  draw  from  it 
doubtful  inferences,  when  the  party  requiring  this  course  has  in 
his  possession  testimony  which  would  dispel  every  doubt. 

If  the  letter  does  not  show,  when  accompanied  by  the  ac- 
count certified  by  the  comptroller,  that  all  the  money  it  claims 
was  advanced  before  the  1st  of  January,  1803,  then  no  acqui- 
escence in  it  by  M^Kewan,  no  admission  of  its  verity,  implied  or 
expressed,  can  affect  the  security.  M*Kewan's  admissions 
show  only  his  own  liability;  but  if  that  is  more  extensive  than 
the  liabilities  of  his  securities,  they  cannot  be  affected  by  ad- 
missions which  apply  to  the  claim  against  him  generally,  with- 
out discriminating  between  those  parts  of  it  which  affect  the 
sureties,  and  those  which  do  not. 
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Upon  these  reasons,  I  am  of  opinion  that  the  letter  of  Sim- 
mons does  not  explain,  with  the  requisite  clearness,  the  account 
certified  by  the  comptroller,  and  ought  not  to  have  been  ad- 
mitted. 

I  am  not  unmindful  of  the  allegation  made  by  the  attorney 
for  the  UDited  States,  that  the  papers  which  would  explain  this 
transaction  are  burnt,  and  cannot  be  produced.  But  this  fact 
is  not  stated  in  the  bill  of  exceptions,  and  cannot  be  noticed. 
I  can  no  more  take  it  into  consideration  than  I  can  the  indorse- 
ment on  the  letter  controverting  the  amount  it  claims,  and,  con- 
sequently, destroying  every  implication  arising  from  its  being 
considered  the  paper  of  M'Kewan.  I  must  consider  it  as  a 
paper,  equivocal  in  itself,  produced  by  a  party  in  possession  of 
testimony  which  is  unequivocal.  The  judgment  must  be  re- 
versed 
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Hon.  JOHN  MARSHALL,  Chief  Justice  of  (he  United  States. 


Gaihes  et  al.  v.  Spann's  Executors  et  al. 

A  testator  made  his  will  in  Virginia,  disposing  of  his  estate  among  his  wife  and 
children,  which  will  contained  the  following  clause: — **  It  is  farther  my  will  that 
mj  wife  sliall  clothe,  maintain,  and  educate  my  children,  in  the  best  manner  that 
the  circumstances  of  the  estate  herein  or  hereby  given,  or  to  be  given  or  be- 
queafhed  to  her,  will  admit;  and  that  sAs  sfuiU  eonauU  my  executors  hereinafter 
named,  09  to  the  mode  of  my  $aid  ehildren'e  education.^  The  executors  appoint- 
ed by  this  will  were  the  testator^s  brothers,  J.  and  S.  Some  eighteen  months 
after  the  date  of  this  will,  the  testator  mado  an  additional  wiU  in  England,  rati- 
fying and  confirming  his  former  will,  disposing  of  property  acquired  subse- 
quently to  the  execution  of  the  first  will.  By  the  English  will,  the  testator  be- 
queathed  pecuniary  legacies  to  his  children,  to  be  paid  out  of  the  subacquently 
acquired  estate,  and  £50  per  annum  to  his  wife,  chargeable  on  thoM  legacies. 
He  then  added:  ^  And  do  will  and  direct  that  the  guardiane  of  my  said  chil- 
dren, by  my  said  former  will  appointed,  shall,  by  their  bond,  of  a  sufiicient 
penalty,  &c,  secure  to  be  paid  to  my  said  wife,  for  her  life,  as  aforesaid,  out  of 
the  moneys  coming  to  their  hands,  or  which  they  shall  be  in  the  receipt  of,  for 
the  use  of^  or  in  trust  for,  my  said  children,  the  said  annuity  or  yearly  sum  of 
jC50.**    The  testator  appointed  by  this  will  P.  and  H.'(both  in  England)  "*  guar- 
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diaiu  of  the  peraona  and  estates  of  (his)  said  children,  daring  and  until  such 
time  as  the  several  snms  of  money  by  (him)  hereinbefiwe  boqoeathed  to  them 
(conld)  be  paid,  for  their  use  and  benefit,  into  the  hands  of  the  several  perions 
by  (him)  nominated  and  appointed  guardimu  of  the  permtu  mmd  utittm  9f  (ku) 
taid  ekUdren^  under  the  eaid  will  and  dttjpotttion  6y  (km)  made  mnd  execMis^ 
prior  to  {his)  departure  from  America^  ae  trforeeaid"  **  And  I  hereby  appoint 
the  said  P.  and  H.  joint  ezecotors  in  trust  of  this  ray  will.**  P^  oae  of  the  ex- 
ecutors and  guardians  under  the  English  will,  Ailing  for  a  long  period  of  time 
to  account  for  the  monejrs  which  came  to  his  hands,  to  a  large  amount,  and 
eventually  becoming  insolvent,  this  suit  was  brought  by  the  legatees,  iwter  «Im, 
to  subject  J.  and  S.  to  the  payment  of  P.*s  debt    Held : 

1.  That  the  first  will  did  not  appoint  the  executors  J.  and  S.  guardians  also  of  the 
testator's  children.  Though  no  form  of  words  is  prescribed  for  the  appointment 
of  a  guardian,  and  such  appointment  may  be  made  by  words  of  implication,  yet 
these  words  must  convoy  the  powers  essential  to  the  office. 

2.  Nor  does  the  recognition,  in  the  English  will,  of  the  executors  under  the  Vir- 
^nia  will  as  guardians,  amount  to  an  appointment  of  them,  by  implication,  to 
that  office.  It  is  true  that  the  two  papers  constitute,  in  point  of  lato,  but  one 
will,  but  they  are  not  to  be  so  considered  in  point  effacL  Had  the  English 
will  been  written  (by  way  of  codicil)  on  the  same  paper  with  the  Virginia  will; 
or  had  the  Virginia  will  been  before  the  testator  when  the  English  will  was  writ- 
ten,  the  subsequent  clauses  could  not  have' been  founded  in  ignorance  or  for- 
getfiilness  of  the  provisions  of  the  Virginia  will,  but  would  have  shown  the  con- 
struction put  by  the  testator  upon  his  own  words,  and  that  those  words  were  in* 
tended  to  appoint,  and  did  in  fact  appoint,  the  executorsv  J.  and  S^  guardians 
alsa  In  such  case,  U  oeeme  that  the  court  would  be  bound  to  adopt  the  testa- 
tor's construction.  But  in  this  case,  there  is  no  reason  to  suppose  that  the  Vir- 
ginia will  was  before  the  testator  when  he  drew  the  English  will.  The  testator 
relied  upon  his  memory,  and  this  betrayed  him  into  the  error  of  supposing  thst, 
by  his  former  will,  he  had  appointed  J.  and  S.  guardians,  when  that  will,  in  fact, 
contained  no  such  appointment.  The  question  is  not,  whether  a  testator  has  a 
right  to  construe  hu  own  language,  employed  in  a  former  wiU,  but  whether  a 
plain  mi&take  respecting  that  language  shall  control  its  natural  construction, 
and  give  to  it  a  meaning  which  it  will  not  bear?  This  is  forbidden,  both  by- 
authority  and  by  general  principles. 

3.  Qntare^  whether  the  fact,  assuming  it  to  be  true,  that  the  executors  under  the 
first  will  acted  as  guardians,  conld  influence  the  construction  of  the  will?  The 
proof  that  they  did  act  in  that  character  should  at  least  be  unequivocal.  A  gene-> 
ral  understanding  that  they  were  guardians,  founded  on  the  care  taken  by  them 
of  the  iniantB  and  their  estates,  could  not  make  them  guardians:  nor  the  lact 
of  their  signing  their  names  (without  adding  their  characters  as  guardians),  to  a. 
direction  to  a  dork  to  issue  a  marriage  license  to  one  of  the  female  infants, 
though  it  would  have  amounted  to  an  acceptance  of  the  guardianship,  had  the 
appointment  been  explicit 

4.  But  supposing  J,  and  &  to  have  been  guardians  as  well  as  executors,  qtMre  if 
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tlie^  would  be  chargeable,  in  their  ehaructar  of  gmrdiaas,  with  legaciea  whioh 
they  never  received,  and  which,  in  strictneas,  never  eonatitated  a  part  of  the 
ward*a  estate? 
5.  Nor  were  J.  and  S.  responsible,  «#  Apeentors,  ibr  the  legacies  which  came  to 
P.*s  hands.  P.  was  both  goardian  and  ezeentor  nnder  the  English  wil],  and  he 
received  the  legacies  in  cme  of  those  characters:  if  as  guardian,  the  ezecntors 
had  no  right  to  sae  him  for  monej  of  the  wards  which  came  lawfully  to  his 
hands,  if  it  was  not  required  for  the  payment  of  debts :  if  as  executor,  lus  co- 
executors  eonid  not  sue  him.  The  English  will,  too,  directed  the  money  to  be 
paid  to  the  guarHmu  in  Virginia,  and  not  to  the  exeeotors.  The  legatees,  and 
not  the  executors,  were  the  eutuis  que  <ncst,  and  thsy  alone  coold  coerce  the  eze. 
cution  of  the  trust 

CAMM  6ARLICK,  Samuel  Garlick,  and  John  Garlick,  citi* 
sens  of  Virginia,  were  the  nephews  of  Edward  Garlick,  a  subject 
of  the  king  of  Great  Britain,  residing  in  Bristol,  from  whom  they 
expected  considerable  legacies.  In  1780,  Camm  Garlick  went  to 
England  for  the  purpose  of  visiting  his  uncle,  who,  some  time 
afterwards,  departed  this  life.  By  his  will,  Edward  Garlick 
bequeathed  to  each  of  his  nephews,  Camm,  Samuel,  and  John 
Garlicky  £0000  sterling.  In  1782,  after  the  death  of  his  uncle, 
Camm  Garlick  went  to  Portugal,  on  account  of  ill  health,  where 
he  died  some  time  in  that  year. 

Before  his  departure  from  Virginia,  viz.,  on  the  31st  of  May, 
1780,  Camm  Garlick  made  his  will,  disposing  of  his  estate 
among  his  wife  and  children.  In  that  will  is  the  following 
clause :  **  It  is  further  my  will  that  my  wife  shaU  clothe,  main- 
tain, and  educate  my  children  in  the  best  manner  that  the  oir- 
comstances  of  the  estate  herein  or  hereby  given,  or  to  be  given 
or  bequeathed  to  her,  wQl  admit ;  and  thai  she  shall  eonsuU  my 
executors  hereinqfter  namedf  as  to  the  mode  of  my  said  chiU 
dren^s  education.**  The  testator  appointed  his  brothers,  John  and 
Samuel  Garlick,  executors  of  his  will. 

On  the  6th  of  December,  1781,  Camm  Garlick,  being  then  in 
England,  made  an  additional  will,  in  which  he  mentioned  and 
confirmed  bis  will  made  before  his  departure  from  Virginia. 
By  this  additional  will,  he  bequeathed  to  his  son  Samuel,  and 
his  two  daughters,  Sarah  and  Mary  Camm,  pecuniary  legacies, 
to  be  paid  out  of  the  money  bequeathed  to  him  by  his  uncle 
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Edward,  and  gave  also  £50  per  annum  to  his  wife,  chargeable 
on  the  legacies  to  his  children.  He  then  added :  ^  And  do  will 
and  direct  that  the  guardians  qfmy  said  children^  by  my  said 
former  xciU  appointed^  shall,  by  their  bond,  of  a  sufficient  penalty, 
or  such  other  security  as  shall  be  thought  reasonable  and  com- 
petent, secure  to  be  paid  to  my  said  wife,  for  her  life,  as  afore- 
said, out  of  the  moneys  coming  to  their  hands,  or  which  they 
shall  be  in  the  receipt  of,  for  the  use  of,  or  in  trust  for,  my  said 
children,  the  said  annuity  or  yearly  sum  of  £  50."  He  also  gave 
a  legacy  of  £  500  to  Benjamin  Pollard,  who  was  then  in  Eng- 
land, and  added  :  <^  And  I  do  hereby  appoint  the  said  Benjamin 
Pollard,  and  the  Reverend  Mr.  Thomas  Hall  (also  in  England) 
guardians  of  the  persons  and  estates  of  my  said  children,  during, 
and  until  such  time  as  the  several  sums  of  money  by  me,  herein- 
before bequeathed  to  them,  can  be  paid  for  their  use  and  bene- 
fit, into  the  hands  of  the  several  persons  by  me  nominated  and 
appointed  guardians  q/*  tie  persons  and  estates  of  my  said  ckUr 
dren^  under  the  said  mil  and  disposition  by  me  made  and  execut' 
edf  prior  to  my  departure  from  America;  as  afaresaid.^^  The 
testator  then  directed  the  said  Pollard  and  Hall,  as  his  money 
should  be  collected,  ^^  and  until  the  same  can  be  paid  and  ap- 
plied as  before  mentioned,"  to  place  the  same  at  interest  for  the 
benefit  of  his  children ;  '^  and  I  hereby  appoint  the  said  Benja- 
min Pollard  and  Thomas  Hall  joint  executors  in  trust  of  this 
my  will."  He  recommended  it  to  his  brothers  to  pay  the  sum 
of  £100  yearly  to  the  said  Thomas  Hall,  for  the  space  of  tbiee 
years,  if  that  time  should  be  required  for  the  collection  of  the 
effects  and  settlement  of  the  affairs  of  his  uncle  Edward ;  and 
if  his  brothers  should  decline  to  comply  with  this  recommenda- 
tion, so  long  as  the  said  Thomas  Hall  should  be  employed  as  one 
of  his  executors  in  settling  the  accounts  of  his  uncle,  he  gave 
him  a  sum  equal  in  proportion  to  the  said  sum  of  £  300. 

In  1783,  a  commercial  partnership  was  formed  between 
Samuel  Spann,  a  merchant  residing  in  Great  Britain,  and  Ben- 
jamin Pollard,  for  the  purpose  of  carrjdn^  on  a  trade  in  Vir- 
ginia,  under  the  name  and  firm  of  Benjamin  Pollard  &  Co.,  and 
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under  the  management  of  the  said  Benjamin  Pollard.  Into  this 
concern  the  moneys  of  the  Garlicks  seem  to  have  entered*  and 
the  privilege  was  reserved  to  John  and  Samuel  Garlick,  to  be- 
come members  of  the  company. 

In  1784,  Benjamin  PoUard  arrived  in  Virginia  with  a  cargo 
of  goods,  and  John  and  Samuel  Garlick  acceded  to  the  propo- 
sition which  was  made  to  them,  and  became  members  of  the 
company.  The  business  of  the  firm  was  exceedingly  disas- 
trous, and  ended  in  total  insolvency. 

In  July,  1790,  the  legatees  of  Camm  Garlick  instituted  a  suit 
in  the  court  of  chancery  of  this  state,  against  John  and  Samuel 
Garlick,  the  general  executors  of  Camm  Garlick,  and  against 
Benjamin  Pollard,  the  executor  in  trust  for  the  legacies  be- 
queathed to  them  by  Camm  Garlick. 

In  1803,  the  executors  of  Samuel  Spann,  instituted  a  suit  in 
this  Court  against  John  and  Samuel  Garlick,  and  Benjamin  Pol- 
lard, as  surviving  partners  of  Benjamin  Pollard  &  Co.,  for  a 
debt  due  from  that  company  to  their  testator.  Before  any 
answer  was  filed,  John  and  Samuel  Garlick  died,  and  the  suit 
was  revived  against  their  representatives.  They  stated  in  their 
answer  the  suit  brought  against  John  and  Samuel  Garlick,  as 
executors  of  Camm  Garlick,  by  the  legatees  of  the  said  Camm, 
which  suit  was  revived  against  the  respondents ;  that  it  was  a 
debt  of  superior  dignity  to  that  claimed  by  Spann's  executors, 
and  that  they  were  ignorant  of  its  amount  They  therefore 
prayed  that  provision  for  this  claim  might  be  made  in  the 
decree. 

On  the  17lh  day  of  December,  in  the  year  1816,  the  cause 
came  on  to  be  finally  heard,  when  this  Court  decreed  that  the 
administrator  of  Samuel  Garlick,  deceased,  should  pay  to  the 
plaintiffs,  a  small  sum  mentioned  in  the  decree,  and  that  Ed- 
ward Garlick,  the  administrator  of  John  Garlick,  deceased, 
should  pay  to  the  plaintiffs  out  of  the  assets  in  his  hands  to  be 
administered,  the  sum  of  916,238  92. 

Under  this  decree,  a  considerable  sum  of  money  was  paid 
into  court  by  Edward  Garlick,  administrator  of  John  Garlick, 
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deceased,  under  a  stipulation  that  it  should  be  applied  in  such 
manner  as  the  assets  of  John  Garlick  ought  to  be  applied*  in  a 
due  eourse  of  adnoinistration,  so  as  not  to  create  a  devastavit. 

After  a  great  number  of  abatements,  revivals  and  reports,  in 
the  cause  depending  in  the  state  court,  the  chancellor,  on  the 
30th  day  of  June,  1820,  after  the  suit  was  revived  by  consent, 
as  to  all  the  proper  parties,  set  aside  all  the  orders  directing 
accounts,  and  the  last  report  of  the  commissioner  thereon,  and 
directed  an  account  to  be  taken  which  comprehended  every 
matter  in  controversy,  and,  especially,  the  administration  of 
John  and  Samuel  Garlick,  of  the  estate  of  Camm  Garlick,  and 
the  administration  of  their  estates  by  their  respective  repre- 
sentatives. 

The  commissioner  stated  an  account  between  those  parties 
on  whom  the  case  chiefly  depended,  which  was  received  by 
consent,  instead  of  the  full  report  directed  by  the  court  Some 
exceptions  were  taken  which  were  in  part  overruled,  and  in 
part  sustained ;  after  which,  the  chancellor,  by  consent  of  par- 
ties,  decreed  that  the  defendant,  Edward  Garlick,  administrator 
of  John  Garlick,  should  pay  to  Mary  Camm  Tunstal,  one  of  the 
daughters  of  Camm  Garlick,  95169  21,  with  interest  at  the  rate 
of  five  per  cent  per  annum,  from  the  1st  of  January,  1801, 
and  to  Sarah  Gaines,  the  other  daughter  of  the  said  Camm 
Garlick,  the  sum  of  84393  47,  with  like  interest  from  the  same 
time. 

After  this  decree,  the  plaintiffs  in  that  court,  Mary  Camm 
Tunstal  and  Sarah  Gaines,  filed  their  bill  of  interpleader  in  this 
Court,  to  which  Spann's  executors  and  the  representatives  of 
John  and  Samuel  Garlick,  were  made  defendants,  stating  the 
superior  dignity  of  tlieir  debt,  and  praying  that  the  sums  of 
money  paid  into  this  Court  by  Edward  Garlick,  as  administra- 
tor of  John  Garlick,  deceased,  and  by  the  sureties  in  the  admi- 
nistration bond  of  the  said  Edward,  and  which  were  under  the 
control  of  the  Court,  should  be  paid  to  them. 

The  surviving  executor  of  Samuel  Spann,  pleaded  the  decree 
of  this  Court,  heretofore  recited,  in  bar  of  the  plaintiff's  claim  ; 
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and  if  this  plea  should  be  overruled,  insisted  in  his  answer  that 
the  decree  in  the  state  court  ought  not  to  affect  him,  because  it 
was  made  by  consent,  and,  therefore,  could  not  be  revised  by 
a  superior  tribunal.  He  farther  insisted  that  the  money  paid  into 
court  was  applicable  to  this  decree,  if  it  ought  to  be  so  applied, 
and  that  it  ought  to  be  so  applied,  because  his  decree  was  prior, 
in  point  of  time,  and  equal  in  dignity,  the  debt  due  to  the  plain- 
tiffs, legatees  of  Camm  Garlick,  not  being  payable  by  John  and 
Samuel  Garlick,  either  as  guardians  or  executors.(l) 

The  other  defendants  submitted  themselves  to  the  Court 

The  plea  was  overruled,  '^  the  Court  being  of  opinion,  that, 
under  the  laws  of  this  state,  and  on  the  sound  principles  of  equity, 
the  claim  now  set  up  by  the  plaintiffs  ought  to  avail  the  repre- 
sentatives of  John  and  Samuel  Garlick,  in  like  manner  as  if 
they  had  been  able  to  establish  it,  before  the  decree  was  pro- 
nounced in  favour  of  Spann's  executors :  but  the  Court  was  also 
of  opinion,  that  the  decree  of  the  court  of  chancery  of  the  state, 
having  been  given  by  consent,  was  not  conclusive  as  to  the  dig- 
nity of  the  debt,  or  against  a  creditor  having  obtained  a  prior 
decree,"  and  therefore  directed  one  of  its  commissioners  again 
to  take  the  accounts  between  the  parties,  and  to  report  them  to 
this  Court 

In  pursuance  of  this  order,  the  commissioner  made  his  report, 
and  the  cause  came  on  at  this  term  on  the  report  and  on  excep- 
tions to  it 

The  commissioner  stated  his  report  according  to  the  views 
of  each  party.  The  chief  subject  of  controversy  respected  the 
debt  due  from  Benjamin  Pollard  to  the  estate  of  Camm  Garlick. 
The  plaintiffs  claimed  to  charge  John  and  Samuel  Garlick  with 
Pollard's  debt,  as  the  guardians  of  the  infant  children  of  Camm 

(1)  In  Yirginia,  the  executors  or  administrators,  of  a  guardian,  of  a  committee, 
or  of  any  ether  person  who  shall  have  been  chargeable  with  the  estate  of  a  ward, 
idiot  or  lunatic,  or  the  estate  of  a  dead  person,  oommitted  to  their  testator  or  intes- 
tate by  a  court  of  record,  are  required  to  pay  so  much  as  shall  be  due  from  their 
testator  or  intestate,  to  the  ward,  idiot  or  lunatic,  or  the  the  legatees  or  persons 
entiUed  to  distribution,  before  any  proper  debt  of  their  testator  or  intestate.  1  R. 
C.  1819;  3S9,  4  60 ;  and  40e,  i  12^£tft<sr.] 
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Gariick,  or  as  his  executors.  They  insisted  that  it  was  in  the 
power  of  John  and  Samuel  Garlick  to  collect  the  money  due 
from  Pollard,  their  omission  to  do  which  was  gross  negligence* 
which  rendered  them  liable  for  the  money  lost  No  portion  of 
the  estate  of  Camm  Garlick,  received  by  Benjamin  Pollard,  by 
virtue  of  the  authority  conferred  upon  him  by  the  will  of  Camm 
Garlick,  was  ever  accounted  for  by  Pollard. 

Marshall,  C.  J.,  said; — -This  claim  depends  on  two  questions: 

1.  Were  John  and  Samuel  Garlick  testamentary  guardians 
of  the  children  of  Camm  Garlick? 

2.  Were  they  bound,  as  executors,  to  collect  the  debt  due 
from  Pollard? 

1.  Were  they  the  testamentary  guardians  of  the  infant  chil- 
dren of  Camm  Garlick? 

His  will,  made  in  Virginia,  empowers  and  directs  his  wife 
^'  to  clothe,  maintain,  and  educate  his  children,  in  the  best  man- 
ner that  his  estate,  given  to  her,  will  admit,"  and  desires  her  to 
consult  his  executors  thereinafter  named  as  to  the  mode  of  their 
education. 

It  is  admitted  that  a  guardian  may  be  appointed  without 
using  the  term,  and  that  no  form  of  words  is  prescribed:  but 
to  appoint  a  guardian  by  implication,  the  powers  essential  to 
the  office  ought  to  be  conferred.  In  this  will,  no  power  is 
given  over  the  persons  or  estates  of  the  orphans  to  John  and 
Samuel  Garlick.  These  remain  with  the  mother,  who  is  only 
to  consult  his  executors  as  to  the  education  of  his  children.  She 
may  follow  or  reject  their  advice,  and  they  have  no  authority 
to  enforce  it  Nothing  can  be  more  clear,  than  that  they  are 
not  appointed  guardians  in  this  will. 

In  his  additional  will,  made  in  England,  he  ratifies  and  con- 
firms  the  will  made  in  Virginia,  gives  a  legacy  of  £  50  per 
annum  to  his  wife,  and  directs  that  the  guardians  by  his  said 
former  will  appointed,  shall,  by  their  bond,  of  a  sufficient  penalty, 
**  secure  to  be  paid  to  his  said  wife  for  her  life,  out  of  the  mo- 
neys coming  to  their  hands,  or  which  they  shall  be  in  receipt 
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of«  for  the  use  of»  or  in  trust  for»  his  said  children,  the  said  an- 
ntiity  or  yearly  sum  of  £50. 

This  is  said  to  be  a  recognition  of  their  character  as  guar« 
£&ns,  and  an  appointment  of  them  by  implication  to  that  office. 

This  is  a  point  on  which  I  have  felt  no  inconsiderable  diffi- 
culty. The  two  papers  making  in  point  of  law  but  one  will, 
and  the  last  ratifying,  confirming,  and  establishing  the  first,  I 
have  supposed  that  they  might  be  considered  as  if  written  on 
the  same  paper,  at  the  same  time ;  and  as  if  the  words  of  the 
last  recited  clause  had  been — <<My  will  is,  that  the  guardians  of 
tny  children,  herein  by  me  above  appointed,  shall,  by  their  bond, 
&c."  Had  this  been  the  fact,  it  would  have  been  very  certain 
that  the  testator  understood  his  words  as  appointing  a  guardiani 
and,  although  the  powers  of  a  guardian  were  in  reality  con- 
ferred on  his  wife,  and  not  on  his  executors,  the  inference  would 
have  been  very  strong  that  the  words  of  the  last  clause  refer 
to  his  executors,  and  not  to  his  wife,  because  the  persons  he 
supposed  himself  to  have  appointed,  were  directed  to  give  bond, 
and  to  pay  money  to  his  wife.  The  allusion  to  his  executors  is 
almost  as  strong  as  if  he  had  named  them ;  and  had  he  done 
so,  had  the  language  of  such  a  will  been — '*  It  is  my  desire  that 
my  brothers,  John  and  Samuel  Garlick,  whom  I  have  herein- 
before appointed  guardians  of  my  children,  shall,  by  their  bond, 
&c,  secure  to  be  paid  to  my  said  wife,  &c.i"  it  would  be  diffi- 
cult to  resi'st  the  argument  that  such  language  would  amount  to 
an  actnal  appointment. 

The  subsequent  clause,  too,  appointing  Benjamin  Pollard  and 
the  Rev.  Thomas  Hall  guardians  of  the  persons  and  estates  of 
his  children,  until  the  legacies  bequeathed  to  them  in  England 
could  be  collected  and  paid  to  the  guardians  appointed  by  his 
first  will,  would,  under  the  same  view  of  the  case,  afford  an 
argument  equally  strong  in  favour  of  the  construction  for  which 
the  plaintifis  contend.  I  was  the  more  disposed  to  yield  to  this 
construction,  from  perceiving  that  the  chancellor,  who  decided 
the  cause  in  the  state  court,  treated  John  and  Samuel  Garlick 
as  guardians.    Had  this  point  been  directly  made,  and  directly 
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determined  by  him,  the  leaning  of  my  own  judgment  to  the  con- 
trary opinion  would,  probably,  have  yielded  to  my  respect  for 
his  decision.  But  the  point  was  not  directly  made;  the  report 
was  not  excepted  to  on  this  account;  and  the  parties  seem  to 
have  proceeded  on  the  idea  that  John  and  Samuel  Garlick  were 
to  be  considered  as  guardians,  and  were,  in  that  character,  liable 
for  Pollard's  debt. 

Taking  this  view  of  the  decree,  I  have  felt  it  to  be  my  duty 
to  consider  the  question,  uninfluenced  by  the  proceedings  of  the 
state  court. 

I  do  not  think  that  the  case  can  be  considered  as  if  the  two 
papers  formed,  in  point  of  fact  as  well  as  law,  one  instrument. 
Had  the  provisions  of  the  first  will  been  before  the  testator  when 
he  wrote  the  last,  the  subsequent  clauses  could  not  have  been 
founded  on  ignorance  or  forgetfulness  of  what  he  had  before 
written,  but  would  have  shown  his  construction  of  the  clause 
referred  to.  They  would  have  shown  his  opinion,  that  the  words 
he  had  previously  employed  were  competent  to  the  appointment 
of  guardians  for  his  children,  and  that  he  employed  them  with 
that  intent.  In  such  a  case  there  would  be  great  force  in  the 
argument  requiring  the  Court  to  construe  these  words  as  the 
testator  himself  obviously  construed  them.  But  in  the  case  at 
bar,  we  have  no  reason  to  suppose  that  the  will  made  in  Vir- 
ginia  was  in  possession  of  Camm  Garlick  when  he  made  his 
will  in  England.  It  rested  only  in  his  memory.  We  have, 
therefore,  no  right  to  suppose  that  the  words  used  in  it  were 
used  in  a  sense  which  they  will  not  bear;  we  can  only  suppose 
that  he  was  under  a  mistake  respecting  it;  that  he  had  no  dis- 
tinct recollection  of  it;  that  he  supposed  it  to  contain  an  ap- 
pointment of  guardians,  when  it  contained  no  such  appointment. 

I  can  find  no  case  which  decides  that  any  thing  passes  by 
words  used  clearly  under  such  mistake.  In  Wright  v.  Wivell, 
4  Ba.  Abr.  290,  reported  in  3  Lev.  259 ;  2  Ven.  67 ;  and  Moor, 
31 ;  A.  devised  to  his  wife  £600,  to  be  paid  to  J.  S.,  for  the 
payment  of  lands  he  purchased  from  him,  and  are  already  set- 
tled on  her  for  her  jointure ;  the  lands  were  not  settled  on  her ; 
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and  adjudged  in  favour  of  the  heir;  they  did  not  pass  by  impli' 
cation.  The  testator  certainly  supposed  the  lands  were  settled, 
bat  this  mistake  did  not  give  the  wife  a  right  to  them. 

So,  in  the  same  book,  page  339,  the  following  passages  are 
cited  from  Godolphin,  282:  <<If  a  man  says,  out  of  the  £100 
vMch  I  bequeathed  to  ^.,  I  give  B.  £50 ;  this  is  a  good  bequest 
of  the  £50  to  B.,  because  only  a  false  demonstration  in  an  im- 
material circumstance,  which  shall  not  vitiate  the  legacy ;  but 
in  this  case,  A.  takes  nothing ;  for  words  of  diminution  shall 
never  be  construed  to  give  a  legacy  by  implication.  But  if  the 
demonstration  be  totally  false,  as  if  the  testator  8a,ys^  I  bequeath 
to  A.  the  £100  tchicft  I  have  in  my  chest,  and  there  is  not  any 
money  in  the  chest,  the  legacy  is  void. 

So  in  the  case  at  bar ;  a  direction  that  money  shall  be  paid 
to  the  persons  who  were,  in  a  former  will,  appointed  the  guar- 
dians of  his  children,  when  no  persons  were  so  appointed,  is  a 
plain  mistake,  and  can  give  no  rights  to  those  whom  we  may 
suppose  the  words  allude  to.  Had  his  brothers  been  named,  so 
as  to  render  it  absolutely  certain  that  they  were  the  persons  to 
whom  he  alludes,  this  mere  mistake  would  not,  I  think,  under 
the  authorities  which  have  been  quoted,  or  on  genera]  prin- 
ciples, have  amounted  to  an  appointment ;  their  not  being 
named  would  render  it  still  more  unjustifiable  to  put  the  con- 
struction on  the  will  which  is  required  by  the  plaintiff 

If  the  words  themselves  be  analyzed,  nothing  can  be  extracted 
from  them  intimating  an  intention  in  the  testator  to  appoint ; 
they  only  show  the  mistaken  idea  that  he  had  made  an  appoint- 
ment This  was  completely  an  error  in  his  recollection,  and 
the  Court  cannot,  I  think,  supply  the  defect. 

It  is  contended  that  they  acted  as  guardians,  and  this  fact  is 
supposed  to  show  their  understanding  of  the  will,  and  to  have 
some  influence  on  its  construction. 

The  proof  that  they  acted  as  guardians  is,  I  think,  equivocal. 
Had  the  appointment  been  explicit,  the  evidence  would  be  suf- 
ficient to  show  their  acceptance  of  the  office;  but  no  regular 
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appointment  having  been  made»  the  evidence  does  not,  I  think, 
make  out  a  clear  case  of  their  acting  as  guardians. 

Several  witnesses  depose  to  a  general  understanding,  founded 
on  the  care  they  took  of  the  infants  and  their  property,  that 
they  virere  the  guardians ;  but,  I  think,  no  fact,  except  signing 
a  direction  to  the  clerk  to  issue  a  marriage  license  for  one  of 
the  young  ladies,  is  proved,  which  is  not  entirely  compatible 
with  tbe  relation  in  which  they  stood  to  the  family,  admitting 
them  not  to  think  themselves  guardians. 

The  testator  had  devised  the  whole  of  his  estate  to  his  wife 
during  the  minority  of  his  children,  charging  her  with  their 
maintenance  and  education.  There  was,  then,  no  estate  for 
the  guardian  to  manage.  It  did  not  belong  to  the  childrei^ 
during  their  infancy,  but  to  their  mother.  If  their  uncles  at- 
tended to  it,  such  attention  could  neither  make  them  guardians; 
nor  make  the  estate  their  property.  It  was  an  attention  to  be 
expected  from  their  connexion  with  the  family,  and  they  would 
have  been  chargeable  with  want  of  natural  affection  had  they 
refused  it 

To  the  authority  to  the  clerk  to  issue  a  marriage  license, 
they  sign  their  names,  but  do  not  add  their  character  as  guar- 
dians. This  cannot  make  them  guardians;  and  although  it 
would  amount  to  an  acceptance  of  the  guardianship,  had  they 
been  appointed,  it  was  dated  in  June,  1708,  before  which  time 
Pollard  had  become  insolvent. 

But  supposmg  John  and  Samuel  Garlick  to  have  been  the 
guardians  of  the  infant  children  of  Camm  Garlick,  are  they  re- 
sponsible in  that  character  for  Pollard's  debt  ? 

A  guardian  is,  undoubtedly,  responsible  for  all  the  estate  of 
the  ward,  real  or  personal,  which  comes  to  his  hands ;  but  is 
he  responsible  for  moneys  which  he  might,  but  did  not  collect, 
and  which,  in  strict  legal  language,  never  formed  a  part  of  the 
ward's  estate  7 

A  legacy  is  not  a  part  of  the  estate  of  the  legatee,  until  the 
executor  asseo^  to  it.    As  a  part  of  the  personal  estate  of  the. 
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tastator,  it  is  cast  by  law  on  the  executor,  who  has  a  right  to 
retain  it  till  debts  are  paid.  I  have  seen  no  case  in  which  a 
guardian  is  charged  with  a  legacy,  until  he  has  received  it*  I 
do  not  know  that  this  point  has  ever  been  settled  in  the  courts 
of  the  state.  Were  I  of  opinion  that  John  and  Samuel  Garlick 
were  really  to  be  considered  as  testamentary  guardians,  I  should 
think  it  necessary  to  look  into  this  point,  before  I  should  feel 
myself  justified  in  saying  that  they  were  chargeable  with  this 
legacy. 

If  John  and  Samuel  Garlick  are  not  chargeable  with  Pol- 
lard's debt,  as  guardians,  we  are  next  to  inquire  whether 
2.  They  are  chargeable  as  executors? 
This  depends,  I  think,  on  the  English  will,  and  on  the  cha- 
racter held  by  Pollard,  under  that  will. 

That  John  and  Samuel  Garlick  were  general  executors,  and 
that  they  are  liable  for  this  debt,  if  it  was  their  duty  to  collect 
it,  and  if  they  had  the  right  and  the  power  to  enforce  its  pay- 
ment, are,  I  think,  propositions  not  to  be  questioned.  The  whole 
inquiry,  then,  is,  was  it  their  duty  to  collect  it,  and  could  they 
coerce  its  payment  1 

The  clauses  of  the  will  which  relate  to  this  subject,  are  those 
in  which  Benjamin  Pollard  and  Thomas  Hall  are  appointed 
guardians  of  his  children,  and  executors  of  his  will.  They  are 
in  tliese  words:  **  And  I  do  hereby  appoint  the  said  Benjamin 
Pollard  and  the  Rev.  Thomas  Hall,  guardians  of  the  persons 
and  estate  of  my  said  children,  during,  and  until  such  time  as 
the  several  sums  of  money  by  me  hereinbefore  bequeathed,  can 
be  paid  for  their  use  and  benefit,  into  the  hands  of  the  several 
persons  by  me  nominated  and  appointed  guardians  of  the  per* 
sons  and  estates  of  my  said  children,  under  the  said  will  and 
disposition,  by  me  made  and  executed  prior  to  my  departure 
from  America,  as  aforesaid.''  *^  And  I  hereby  appoint  the  said 
Benjamin  Pollard  and  Thomas  Hall,  joint  executors,  in  trust, 
of  this  my  will." 

The  legacies  to  which  the  plaintiiTs  were  entitled,  were  iip 
the  hands  of  Benjamin,  Pollard,  either  as  their  guardian,  or  as 
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executor.  Let  it  be  that  the  money  was  held  by  hini  as  guard- 
ian. Have  the  executors  a  right  to  sue  the  guardian  for  money 
of  the  ward,  which  came  lawfully  to  his  hands,  if  it  be  not  re- 
quired  for  the  debts  of  the  testator?  I  believe  he  has  no  such 
right ;  I  am  persuaded  that  such  a  suit  would  be  of  the  first 
impression. 

But  on  coming  to  America,  Benjamin  Pollard  ceased  to  be 
guardian,  and  was  bound  to  pay  over  the  money  to  those  who 
were  entitled  to  receive  it.  But  who  were  entitled  to  receive 
it  ?  Not  the  executors,  I  think,  because  it  had  been  paid  by  them 
to  the  guardian  for  the  use  of  the  infants,  and  had  consequently 
become  a  part  of  their  estate.  The  testator  had  shown  his  in- 
tention that  the  executors  in  Virginia  should  not  receive  it,  for  he 
directed  specially  that  the  money  should  be  paid  to  the  guard- 
ians in  Virginia.  Had  the  executors  been  really  guardians, 
they  would  have  received  the  money  as  guardians,  not  as  execu- 
tors. Had  the  guardians  and  executors  been  different  persons, 
the  money  would  have  been  payable  to  the  guardians,  not  to 
the  executors — if  not  required  for  debts. 

But  suppose  the  executors  entitled  to  receive  this  money, 
would  this  circumstance  attach  responsibility  to  John  and 
Samuel  Garlick?  Benjamin  Pollard,  who  was  in  possession  of 
it,  was  also  an  executor;  if  he  is  to  be  considered  as  a  general 
executor,  the  law  is  clear  that  one  executor  cannot  sue  an- 
other, and  that  one  executor  is  not  liable  for  money  in  the  hands 
of  another.  The  question  whether  he  is  to  be  considered  as 
general  executor,  or,  if  not,  what  limitations  are  imposed  on 
his  power,  depends  on  the  will.  The  words  are,  "  and  I  hereby 
appoint  the  said  Benjamin  Pollard  and  Thomas  Hall  joint  exe- 
cutors in  trust  of  this  my  will."  The  particular  paper  which 
contains  this  appointment,  contains  also  a  reference  to,  and  a 
confirmation  of,  the  former  will.  The  two  papers  make  one  in- 
strument, and  constitute  one  will  in  law,  and  I  should  feel  some 
difficulty  in  determining  the  question,  whether  Benjamin  Pol- 
lard was  not  executor  in  Virginia  as  well  as  in  England ; 
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whether  he  was  executor  of  the  whole  will,  or  of  that  particular 
paper  only  which  was  executed  in  England. 

But  let  it  be  conceded  that  he  was  to  execute  that  part  of 
the  will  only  which  was  made  in  England.  What  is  the  ex- 
tent of  his  power,  and  what  the  relation  in  which  he  stood  to 
the  executors  in  Virginia,  and  to  the  legatees  of  Camm  Gar- 
Uck? 

He  was  an  executor  in  trust  of  the  English  will;  his  power 
and  duty  under  that  will  were,  to  settle  the  aflairs  of  Camm 
Garlick  in  England,  collect  the  money  due  to  him,  and  pay  it 
to  the  guardians  of  his  children  in  Virginia.  The  guardians 
were  to  become  trustees  of  the  money  for  the  benefit  of  the 
infants.  The  beneficial  interest,  then,  was,  from  the  commence- 
ment, in  the  infants ;  the  executors  and  guardians  in  England 
were  trustees  for  them.  Benjamin  Pollard  continued  to  be 
executor  for  the  purpose  of  the  trust;  he  received  the  money 
as  executor  and  trustee,  and  retained  those  characters  till  the 
trust  was  executed.  If,  then,  the  money  was  in  his  hands  as 
guardian,  and  the  executors  had  a  right  to  collect  it,  Benjamin 
Pollard  might  be  considered  executor  of  that  part  of  the  will, 
and  being  in  possession  of  the  money,  his  co-executors  had  no 
power  over  it. 

If  this,  money  which  he  collected  is  to  be  considered  as  re- 
maining in  his  hands  as  executor,  a  part  of  the  foregoing  rea- 
soning applies  directly  to  the  question.  He  was,  it  must  be 
admitted,  unfaithful  to  his  trust  as  executor  in  trust ;  but  he  still 
retained  that  character,  and  could  not  divest  himself  of  it  till  the 
trust  was  executed ;  the  children,  and  not  the  executors,  were 
the  cestui  que  trust ;  the  children,  and  not  the  executors,  could 
coerce  its  execution ;  the  executors,  therefore,  cannot  be  re- 
sponsible for  its  non-execution. 

I  feel  myself  constrained  to  say,  that  the  representatives  of 
John  and  Samuel  Garlick,  are  not  chargeable  with  Pollard's 
debt 
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'     Before  Hon.  JOHN  MARSHALL,  Chief  JiuAio6  of  the  VnHed  States. 

The  Constitution  of  the  United  Sutee,  art  3,  see.  9,  which  declares  that  tfc« 
President  **  shall  nominate,  and,  hy  and  with  the  consent  of  the  Senste,  shall  ap- 
point ambassadors,  dtc,"  **and  all  other  officers  of  the  United  States,  whose  ap- 
pointments are  not  herein  otherwise  profided  for,  and  which  shal  be  estabfiahcd 
by  law,^  taken  in  connexion  with  the  snbeequent  clanse  of  the  same  sectioniiv 
which  anthorizes  Congress  **  by  law  to  vest  the  appointment  of  svch  inferior  oifl&- 
cers  SB  they  think  proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  th* 
heads  of  departments,'*  and  with  the  third  section  of  the  same  srtide  empower- 
ing  the  President  to  fill  **  all  racancies  that  may  happen  doringf  the  recess  of  the 
Senate,  by  granting  commissions  which  shall  eipire  at  the  end  of  their  neit 
session,*'  u  interpreted  to  declare,  that  all  offices  under  the  federsl  goTemmeni, 
except  in  cases  where  the  Constitution  itself  may  otherwise  provide,  shall  be  es- 
tablisbed  by  law. 

An  agent  of  forti6catioDs  is  an  officer  of  the  United  States,  whose  offiee  is  estab- 
lished by  law.  [See  AcU  of  Congress  of  April  24th,  1816,  sec  9,  and  Mareh  Sd, 
1821,  sec  13.] 

The  act  of  Coi^ress,  passed  on  the  15th  of  May,  1820,  <^proTiding  for  the  better 
organisation  of  the  treasury  deparknent,"  which  gives  a  new  and  summary  re- 
medy against  officers  of  the  United  States,  who  have  received  public  money  for 
which  they  have  failed  to  account,  and  against  their  sureties,  substituted  by  im- 
plication the  new  and  sufficient  bond  called  for  by  that  act,  for  the  former  bond, 
and  discharged  the  sureties  to  the  original  bond,  so  far  as  respected  subsequent 
trsnsaetions. 

Appointments  to  office  can  be  made  by  the  heads  of  department,  in  those  eases  oolj 
which  Ccmgress  has  authorised  by  law,  and,  therefore,  the  appointment  of  an 
agent  of  fortifications  by  the  secretary  of  war,  there  being  no  act  of  Congress 
conferring  that  power  upon  that  officer,  is  irregular. 

An  official  bond  given  by  an  agent  of  fortifications,  whose  appointment  was  irre- 
gular, but  whose  qffict  is  established  by  law,  though  void  as  a  statutory  obliga- 
tion, is  valid  as  a  contract  to  perform  the  duties  appertaining  to  the  office  of 
agent  of  fortifications,  and  is  binding  on  his  sureties.  Contract  is  one  of  the 
means  necessary  to  accomplish  tlie  objects  of  the  institution  of  the  government, 
and  the  capacity  of  the  United  States  to  contract  is  co-extensive  with  the  dutiee 
and  powers  of  government.  Every  contract  which  subserves  to  the  performance 
of  a  duty,  may  be  rightfully  made. 

It  is  not  essential  to  the  validity  of  a  contract  made  between  an  individual  and  the 
government,  that  it  should  express  the  circumstances  under  which  it  was  made, 
so  precisely  and  distinctly,  as  to  show  the  motives  which  induced  it,  and  the  ob- 
jects  to  be  effected  by  it   These  are  matter  of  evidence 
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The  Ally  of  the  foverament  to  eecure  iti  debts,  necessarily  infers  the  mmm$  of 
securing  them,  and  sureties  may  therefore  be  required  to  the  bond  given  by  the 

.    debtor. 

Every  oontraet  which  is  legal  on  its  face,  and  imports  a  consideration,  is  sopposed 
to  be  entered  into  on  valid  considerations,  and  to  be  obligatory,  if  the  parties  bt 
ostensibly  able,  until  the  contrary  is  shown,  and  the  same  rule  applies  to  a  go- 
vernment which  is  capable  of  making  contracts. 

That  is  certain  which  may  be  rendered  certain,  and,  therefore,  if  the  condition  of 
a  bond.  Instead  of  specifying  the  particular  purposes  lor  which  the  bond  is  giveI^ 
relBrs  to  a  paper  whididoes  spediy  them,  it  is  equivalent  to  the  enumeration  of 
those  purposes  in  the  bond  itsel£ 

Where  an  appointment  to  office  is  irregular — ^u  contrary  to  law  and  its  policy,  this 
does  not  absolve  the  person  so  appointed  from  the  moral  and  legal  obligation  to 
account  fiir  public  money,  which  has  been  placed  in  his  hands  in  consequence 
of  soch  appointment 

Marshall,  C.  J.,  delivered  the  following  opinion,  containing  a 
full  narrative  of  the  facts  and  pleadings  in  the  cause: 

This  is  an  action  of  debt  brought  upon  a  bond  executed  on  the 
eighteenth  day  of  August,  1818,  in  the  penalty  of  twenty  thou- 
sand dollars,  with  the  following  condition :  *^  VVhereas  the  said 
James  Maurice  has  been  appointed  agent  for  fortifications  on 
the  part  of  the  United  States,  now,  therefore,  if  the  said  James 
Maurice  shall  truly  and  faithfully  execute  and  discharge  all 
the  duties  appertaining  to  the  said  office  of  agent,  as  aforesaid, 
then  the  above  obligation  to  be  void,  &c."  The  breach  as- 
signed in  the  declaration  is,  that  large  sums  of  money  came  to 
the  hands  of  the  said  Maurice,  as  agent  of  fortifications,  which 
he  was  bound  by  the  duties  of  his  office  faithfully  to  disburse 
and  account  for,  a  part  of  which,  namely,  forty  thousand  dol- 
lars, he  has,  in  violation  of  his  said  duty,  utterly  failed  to  dis- 
burse to  the  use  of  the  United  States,  or  account  for;  where- 
fore, &c. 

The  defendants,  the  sureties  in  the  said  obligation,  prayed 
oyer  of  the  bond,  and  of  the  condition,  and  then  demurred  to 
th6  declaration.    The  plaintiff  joined  in  the  demurrer. 

The  defendants  also  pleaded  several  pleas,  on  some  of  which 
Vol.  IL— N 
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issue  has  been  made  up,  and  on  others,  demurrer  has  been 
joined. 

The  first  point  to  be  considered  is  the  demurrer  to  the  decla- 
ration. 

The  defendants  insist  that  tbe  declaration  cannot  be  sustain- 
ed, because  the  bond  is  void  in  law,  it  being  taken  for  the  per- 
formance of  duties  of  an  office,  which  office  has  no  legal  exist- 
ence, and  consequently,  no  legal  duties.  No  violation  of  duty, 
it  is  said,  can  take  place,  when  no  duty  exists. 

Since  the  demurrer  admits  all  the  facts  alleged  in  the  decla- 
ration, which  are  properly  charged,  and  denies  that  those  facts 
create  any  obligation  in  law,  it  must  be  taken  as  true  that  James 
Maurice  was  in  fact  appointed  an  agent  of  fortification  on  the 
part  of  the  United  States;  that  he  received  large  sums  of  mo- 
ney in  virtue  of  that  appointment,  and  has  failed  to  apply  it  to 
the  purpose  for  which  he  received  it,  or  to  account  for  it  to  the 
United  States. 

As  the  securities  certainly  intended  to  undertake  that  Mau- 
rice should  perform  the  very  acts  which  he  has  failed  to  per- 
form, and  as  the  money  of  the  nation  has  come  into  his  hands 
on  the  faith  of  this  undertaking,  it  is  the  duty  of  the  Court  to 
hold  them  responsible,  to  the  extent  of  this  undertaking,  unless 
the  law  shall  plainly  interpose  its  protecting  power  for  their  re- 
lief, upon  the  principle  that  the  bond  creates  no  legal  obligation. 
Is  this  such  a  bond?  The  first  step  in  this  inquiry,  is  the  cha- 
racter of  the  bond.  Does  it,  on  its  face,  purport  to  be  a  mere 
official  bond,  or  to  be  in  the  nature  of  a  contract?  This  ques- 
tion is  to  be  answered  by  a  reference  to  the  terms  in  which  its 
condition  is  expressed.  These  leave  no  shadow  of  doubt  on  the 
mind.  The  condition  refers  to  no  contract — states  no  under- 
taking to  perform  any  specific  act — ^refers  to  nothing— ^describes 
nothing  which  the  obligor  was  bound  to  do,  except  to  perform 
the  duties  of  an  officer.  It  recites  that  he  was  appointed  to  an 
office,  and  declares  that  the  obligation  is  to  be  void  if  he  *' shall 
truly  and  faithfully  execute  and  discharge  all  the  duties  apper- 
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taining  to  the  said  office."  Of  the  nature  of  those  duties  no 
infonnatioD  whatever  is  given.  Whether  the  disbursement  of 
public  money  does  or  does  not  constitute  a  part  of  them,  is  a 
subject  on  which  the  instrument  is  entirely  silent 

The  bond,  then,  is,  on  its  face,  completely  an  official  bond, 
given,  not  for  the  performance  of  any  contract,  but  for  the  per- 
formitnce  of  the  duties  of  an  office,  which  duties  were  known, 
and  had  been  prescribed  by  law,  or  by  persons  authorized  to 
prescribe  them. 

In  his  declaration,  the  attorney  for  the  United  States  has  ne* 
cessarily  taken  up  this  idea,  and  proceeded  on  it.  In  his  as- 
signment of  breaches,  he  states  that  the  said  James  Maurice 
had  been  appointed  agent  of  fortifications,  and  alleges  that  be 
had  not  performed  the  duties  of  the  said  office,  nor  kept  the 
condition  of  his  bond,  but  that  the  said  condition  is  broken  in 
this,  that  while  he  held  and  remained  in  the  said  office,  divers 
large  sums  of  money  came  to  his  hands,  as  agent  of  fortifica- 
tions,  which  he  was  bound  by  the  duties  of  his  office  faithfully 
to  disburse  and  account  for;  a  part  of  which,  forty  thousand 
dollars,  he  has,  in  violation  of  his  said  duty,  utterly  failed  to 
disburse  or  account  for.  On  this  breach  of  his  official  duty, 
which  is  alleged  to  constitute  a  breach  of  the  condition  of  his 
bond,  the  action  is  founded.  No  allusion  is  made  to  any  other 
circumstance  whatever  as  giving  cause  of  action. 

The  suit  then  is  plainly  prosecuted  for  a  violation  of  the  duty 
of  office,  which  is  alleged  to  constitute  a  breach  of  an  official 
bond.  The  Court  must,  on  this  demurrer,  at  least,  so  consider 
it,  and  must  decide  it  according  to  those  rules  which  govern 
cases  of  this  description.  This  being  a  suit  upon  an  official 
bond,  the  condition  of  which  binds  the  obligors  only  that  the 
officer  should  perform  the  duties  of  his  office,  it  would  seem 
that  the  obligation  could  be  only  co-extensive  with  these  duties. 
What  is  their  extent  ?  The  defendants  contend  that  no  such 
office  exists ;  that  James  Maurice  was  never  an  officer,  and,  of 
consequence,  was  never  bound  by  this  bond  to  the  perfoTmanee 
of  any  duty  whatever. 
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To  estimate  the  weight  of  this  objectioD,  it  becomes  neces- 
sary to  examine  the  Constitution  of  the  United  States,  and  the 
acts  of  Congress  in  relation  to  this  subject 

The  Constitution,  art  2,  sec.  2,  declares,  that  the  President 
**  shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  ambassadors,  &c.," ''  and  all  other  officers 
of  the  United  States,  whose  appointments  are  not  herein  other- 
wise provided  for,  and  which  shall  be  established  by  law." 

I  feel  no  diminution  of  reverence  for  the  framers  of  this  sacred 
instrument,  when  I  say  that  some  ambiguity  of  expression  has 
found  its  way  into  this  clause.  If  the  relative  **  uJiich^**  refers 
to  the  word  **  appointments,"  that  word  is  referred  to  in  a  sense 
rather  different  from  that  in  which  it  had  been  used.  It  is  used 
to  signify  the  act  of  placing  a  man  in  office,  and  referred  to  as 
signifying  the  office  itself.  Considering  this  relative  as  refer- 
ring to  the  word  '*  offices,"  which  word,  if  not  expressed,  must 
be  understood,  it  is  not  perfectly  clear  whether  the  words 
**  which"  offices  '^  shall  be  established  by  law,"  are  to  be  con- 
strued as  ordaining,  that  all  offices  of  the  United  States  shall  be 
established  by  law,  or  merely  as  limiting  the  previous  general 
words  to  such  offices  as  shall  be  established  by  law.  Under- 
stood  in  the  first  sense,  this  clause  makes  a  general  provision, 
that  the  President  shall  nominate,  and  by  and  with  the  consent 
of  the  Senate,  appoint  to  all  offices  of  the  United  States,  with 
such  exceptions  only  as  are  made  in  the  Constitution ;  and  that 
all  offices  (with  the  same  exceptions)  shall  be  established  by 
law.  Understood  in  the  last  sense,  this  general  provision  com- 
prehends those  offices  only  which  might  be  established  by  law* 
leaving  it  in  the  power  of  the  executive,  or  of  those  who  might 
be  entrusted  with  the  execution  of  the  laws,  to  create  in  all  laws 
of  legislative  omission,  such  offices  as  might  be  deemed  neces- 
sary for  their  execution,  and  afterwards  to  fill  those  offices. 

I  do  not  know  whether  this  question  has  ever  occurred  to  the 
legislative  or  executive  of  the  United  States,  nor  how  it  may 
have  been  decided.  In  this  ignorance  of  the  course  which 
may  have  been  pursued  by  the  government,  I  shall  adopt  the 
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first  interpretation,  because  I  think  it  accords  best  with  tbe 
general  spirit  of  the  Constitution,  which  seems  to  have  arranged 
the  creation  of  office  among  legislative  powers,  and  because, 
too,  this  construction  is,  I  think»  sustained  by  the  subsequent 
words  of  the  same  clause^  and  by  the  third  clause  of  the  same 
section. 

The  sentence  which  follows,  and  forms  an  exception  to  the 
general  provision  which  had  been  made,  authorizes  Congress 
**  by  law  to  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper,  in  the  President  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departments.''  This  sentence,  I  think,  indi- 
cates an  opinion  in  the  framers  of  the  Constitution,  that  they 
had  provided  for  all  cases  of  offices. 

The  third  section  empowers  the  President  **  to  fill  up  all  va- 
cancies that  may  happen  during  the  recess  of  the  Senate,  by 
granting  commissions  which  shall  expire  at  the  end  of  their 
next  session.'' 

This  power  is  not  confined  to  vacancies  which  may  happen 
in  offices  created  by  law.  If  the  convention  supposed  that  the 
President  might  create  an  office,  and  fill  it  originally  without 
the  consent  of  the  Senate,  that  consent  would  not  be  required 
for  filling  up  a  vacancy  in  the  same  office. 

The  Constitution  then  is  understood  to  declare,  that  all  offices 
of  the  United  States,  except  in  cases  where  the  Constitution 
itself  may  otherwise  provide,  shall  be  established  by  law. 

Has  the  office  of  agent  of  fortifications  been  established  by 
law? 

From  the  year  1794  to  the  year  1808,  Congress  passed  seve- 
ral acts,  empowering  the  President  to  erect  fortifications,  and 
appropriating  large  sums  of  money  to  enable  him  to  carry  these 
I  acts  into  execution.    No  system  for  their  execution  has  ever 

been  organized  by  law.  The  legislature  seems  to  have  left  this 
subject  to  the  discretion  of  the  executive.  The  President  was, 
consequently,  at  liberty  to  employ  any  means  which  the  Con- 
stitution and  laws  of  the  United  States  placed  under  his  control. 
He  might,  it  is  presumed,  employ  detachments  from  the  army. 
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or  he  might  execute  the  work  by  contract,  in  all  the  various 
forms  which  contracts  can  assume.  Might  he  organize  a  corps^ 
consisting  of  labourers,  managers,  paymasterst  providers  &c., 
with  distinct  departments  of  duty,  prescribed  and  defined  by 
the  executive,  and  with  such  fixed  compensation  as  might  be 
annexed  to  the  various  parts  of  the  service  ?  If  this  mode  of 
executing  the  law  be  consistent  with  the  Constitution,  there  is 
nothing  in  the  law  itself  to  restrain  the  President  from  adopts 
ing  it  But  the  general  language  of  the  law  must  be  limited  by 
the  Constitution,  and  must  be  construed  to  empower  the  Presi* 
dent  to  employ  those  means  only  which  are  constitutional.  Ac- 
cording to  the  construction  given  in  this  opinion  to  the  second 
section  of  the  second  article  of  that  instrument,  it  directs  that 
all  offices  of  the  United  States  shall  be  established  by  law:  and 
I  do  not  think  that  the  mere  direction  that  a  thing  shall  be  done, 
without  prescribing  the  mode  of  doing  it,  can  be  fairly  con- 
strued into  the  establishment  of  an  office  for  the  purpose,  if  the 
object  can  be  effected  without  one.  It  is  not  necessary,  or  even 
a  fair  inference  from  such  an  act,  that  Congress  intended  it 
should  be  executed  through  the  medium  of  offices,  since  there 
are  other  ample  means  by  which  it  may  be  executed,  and  since 
the  practice  of  the  government  has  been  for  the  legislature, 
wherever  this  mode  of  executing  an  act  was  intended,  to  or- 
ganize a  system  by  law,  and  either  to  create  the  several  laws 
expressly,  or  to  authorize  the  President  in  terms,  to  employ  such 
persons  as  he  might  think  proper,  for  the  performance  of  par- 
•  ticular  services. 

If,  then,  the  agent  of  fortifications  be  an  officer  of  the  United 
States,  in  the  sense  ,in  which  that  term  is  used  in  the  Constitu- 
tion, his  office  ought  to  be  established  by  law,  and  cannot  be 
considered  as  having  been  established  by  the  acts  empowering 
the  President,  generally,  to  cause  fortifications  to  be  constructed. 

Is  the  agent  of  fortifications  an  officer  of  the  United  States  T 
An  office  is  defined  to  be  ''  a  public  charge  or  employment,'' 
and  he  who  performs  the  duties  of  the  office,  is  an  officer,  if 
employed  on  the  part  of  the  United  States,  he  is  an  officer  of 
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the  United  States.  Although  an  office  is  *^  an  employment,"  it 
does  not  follow  that  every  employment  is  an  office.  A  man 
may  certainly  be  employed  under  a  contract,  express  or  im- 
plied, to  do  an  act,  or  perform  a  service,  without  becoming  an 
officer.  But  if  a  duty  be  a  continuing  one,  which  is  defined  by 
rales  prescribed  by  the  government,  and  not  by  contract,  which 
an  individual  is  appointed  by  government  to  perform,  who 
enters  on  the  duties  appertaining  to  his  station,  without  any 
contract  defining  them,  if  those  duties  continue,  though  the  per- 
son be  changed ;  it  seems  very  difficult  to  distinguish  such  a 
charge  o)r  employment  from  an  office,  or  the  person  who  per- 
forms the  duties  from  an  officer. 

If  it  may  be  converted  into  a  contract,  it  must  be  a  contract 
to  perform  the  duties  of^the  office  of  agent  of  fortifications,  and 
such  an  office  must  exist  with  ascertained  duties,  or  there  is  no 
standard  by  which  the  extent  of  the  condition  can  be  measured. 
The  army  regulations  are  referred  to  in  acts  of  Congress, 
passed  previous  and  subsequent  to  the  execution  of  the  bond 
under  consideration.  A  copy  of  those  regulations,  purporting 
to  be  a  revisal  made  in  the  war  office,  in  September,  1816,  con- 
formably to  the  act  of  the  24th  of  April,  1816,  has  been  laid 
before  the  Court,  and  referred  to  by  both  parties.  These  regu- 
lations provide  for  the  appointment,  and  define  the  duties  of  the 
agents  of  fortifications. 

They  are  to  be  governed  by  the  orders  of  the  engineer 
department  in  the  disbursement  of  the  money  placed  in  their 
hands.  They  are  to  provide  the  materials  and  workmen 
deemed  necessary  for  the  fortifications ;  and  they  are  to  pay 
the  labourers  employed.  In  the  performance  of  these  duties 
they  are  directed  to  make  out,  first,  an  **  abstract  of  articles 
purchased;"  secondly,  <*an  abstract  of  labour  performed;" 
thirdly,  "an  abstract  of  pay  of  mechanics ;"  and  fourthly,  "an 
abstract  of  contingent  expenses." 

These  duties  are  those  of  a  purchasing  quartermaster,  com- 
missary, and  pajmnaster.  These  are  important  duties.  A  very 
superficial  examination  of  the  laws  will  be  sufficient  to  show. 
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that  duties  of  this  description,  if  not  performed  by  contract,  are 
performed  by  persons  who  are  considered  as  officers  of  the 
United  States,  whose  offices  are  established  by  law. 

If,  then,  we  look  at  the  bond  and  declaration,  we  fifid  in  both 
every  characteristic  of  an  office  bond.  If  we  look  at  the  army 
regulations,  the  only  additional  source  of  information  witbin  our 
reach,  we  find  the  duties  of  an  agent  of  fortifications  to  be  such 
as  would  make  him  an  officer  of  the  United  States-  Is  the  of- 
fice established  by  law?  The  permanent  agents  mentioned  in 
the  act  of  March  3d,  1809,  (ch.  19,  sec.  8),  are  those  who  are 
appointed,  **  either  for  the  purpose  of  making  contracts  or  for 
the  purchase  of  supplies,  or  for  the  disbursement,  in  any  other 
manner,  of  moneys,  for  the  use  of  the  military  establishment  of 
the  United  States,"  If  this  act  authorizes  the  appointment  of 
such  agents,  and  virtually  establishes  their  offices,  it  cannot,  I 
think,  in  correct  construction,  be  extended  to  other  persons 
than  those  who  are  employed  in  some  manner  in  disbursing 
money  "  for  the  use  of  the  military  establishment  or  navy  of 
the  United  States."  «  The  military  establishment"  is  a  term 
which  seems  to  be  well  defined  in  the  acts  of  Congress,  and  to 
be  well  understood,  and  I  do  not  think  the  act  can  be  construed 
to  comprehend  an  agent  of  fortifications. 

In  the  act  of  March  Sd,  1817,  ch.  517,  sec.  5,  it  is  made  the 
duty  of  the  secretary  of  war  f*  to  prepare  general  regulations, 
better  defining  and  prescribing  the  respective  duties  and  powers 
in  the  adjutant-general,  inspector-general,  quartermaster-gene- 
ral,  and  commissary  of  ordnance,  department  of  the  topogra- 
phical engineers,  of  the  aids  of  generals,  and  generally  of  the 
general  and  regimental  staflf;  which  regulations,  when  approved 
by  the  President  of  the  United  States,  shall  be  respected  and 
obeyed,  until  altered  or  revoked  by  the  same  authority." 

The  exclusive  object  of  this  section  is,  I  think,  the  regulation 
of  existing  offices.  I  do  not  think  it  can  be  fairly  construed  to 
extend  to  the  establishment  of  offices.  Yet  if  under  this  act, 
subordinate  agencies  or  offices  have  in  fact  been  introduced, 
such  offices  may  be  established  by  subsequent  acts  of  Congress. 
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The  act  of  April  24th,  1816,  <<  for  organizing  the  general 
staff,  and  making  farther  provision  for  the  army  of  the  United 
States,"  sec.  9,  enacts,  ^<  that  the  regulations  in  force  before  the 
redaction  of  the  army,  be  recognised,  as  far  as  the  same  shall 
be  found  applicable  to  the  service,  subject,  however,  to  such 
alterations  as  the  secretary  of  war  may  adopt,  with  the  appro- 
bation of  the  President" 

A  legislative  recognition  of  the  actually  existing  regulations 
of  the  army  must  be  understood  as  giving  to  those  regulations 
the  sanction  of  the  law;  and  the  subsequent  words  of  the  sen- 
tence authorize  the  secretary  of  war  to  alter  those  regulations 
with  the  approbation  of  the  President  Such  alterations  have 
abo  the  sanction  of  the  act  of  1816. 

This  subject  appears  to  have  been  taken  up  by  the  secretary. 
A  pamphlet  entitled,  **  Army  Regulations  Revised,  conformably 
to  the  Act  of  24th  of  April,  1816,"  has  been  laid  before  the  Court 
as  authentic,  and  has  been  appealed  to  by  both  plaintiff  and  de- 
fendants, as  being  the  same  regulations  which  are  approved  and 
adopted  by  the  act  of  the  2d  of  March,  1821,  sec.  13. 

These  regulations  direct  the  appointment  of  agents  of  fortifi- 
cations, and  define  their  duties.  They  purport  to  have  been  re- 
vised in  the  war  office,  in  September,  1816.  If  the  provision 
they  contain  respecting  agents  of  fortifications  formed  a  part 
of  the  army  regulations  prior  to  the  act  of  the  24th  of  April, 
IBIO,  it  is  recognised  by  that  act  If  that  provision  was  first 
introduced  in  September,  1816,  it  is  recognised  by  that  act  If 
that  provision  was  first  introduced  in  September,  1816,  it  may, 
if  approved  by  the  President,  be  considered  as  an  alteration  au- 
thorized by  that  act  The  question  whether  this  alteration  has 
been  approved  by  the  President,  is  perhaps  a  question  of  fact, 
not  examinable  on  this  demurrer. 

When  I  consider  the  act  of  the  24th  of  April,  1816,  and  this 
revisal  in  the  war  ofiice,  in  connexion  with  the  act  of  the  2d  of 
March,  1821,  adopting  the  revisal  of  September,  1816,  under 
the  name  of  general  regulations  of  the  army,  compiled  by  Ma- 
jor General  Scott  (for  they  are  represented  as  being  the  same 
Vol.  II.— O 
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regulations),  I  feel  much  difficulty  in  saying  that  the  office  of 
agent  of  fortifications  was  not  established  by  law  when  this 
bond  was  executed*  I  am  more  inclined  to  give  this  opiniont 
because  I  am  persuaded  this  cause  must  be  carried  before  a  tri- 
bunal which  can  make  that  certain  which  was  before  uncer- 
tain; and  because,  by  overruling  the  demurrer  to  the  declara- 
tion, the  other  questions  of  law  which  occur  in  the  cause,  and 
which  would  be  arrested  by  sustaining  the  demurrer  to  the  de- 
claration, will  all  be  brought  before  the  Supreme  Court 

The  defendants  pleaded  several  pleas  to  the  declaration.  The 
second  plea  is,  that  the  defendant,  James  Maurice,  perfonned 
the  condition  of  his  bond  up  to  the  26th  day  of  September,  1820, 
on  which  day  a  new  bond  was  executed,  in  pursuance  of  the 
act  of  the  15th  of  May,  1820,  *<  providing  for  the  better  or- 
ganization of  the  treasury  department"  The  plaintiff  takes 
issue  on  that  part  of  the  plea  which  alleges  performance  up  to 
the  26th  day  of  September,  1820,  and  demurs  to  the  residue. — 
The  act  under  which  this  new  bond  was  executed,  gives  a  new 
and  summary  remedy  against  officers  of  the  United  States  who 
had  received  public  money  for  which  they  had  failed  to  account, 
and  against  their  sureties,  and  contains  a  proviso:  ''That  the 
summary  process. herein  directed,  shall  not  affect  any  surety  of 
any  officer  of  the  United  States  who  became  bound  to  the 
United  States  before  the  passing  of  this  act;  but  each  and  every 
such  officer  shall,  on  or  before  the  thirtieth  day  of  September 
hext,  give  new  and  sufficient  sureties  for  the  performance  of 
the  duties  required  of  such  officer."  The  defendants  contend 
that  this  new  and  sufficient  bond  was  a  substitute  for  the  old 
one,  and  discharged  the  sureties  to  the  original  obligation,  sa 
far  as  respects  subsequent  transactions. 

The  plaintiff  contends  that  the  bond  is  cumulative,  and  that 
the  sureties  to  the  first  obligation  continue  bound  for  any  sub- 
sequent as  well  as  any  preceding  default  of  the  officer. 

There  is  certdnly  no  express  declaration  of  the  act  on  this 
subject;  and  if  the  second  bond  operates  a  discharge  of  the 
first,  this  effect  is  produced  by  implication  only :  yet  the  impli- 
cation is  very  strong  in  favour  of  the  construction. 
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The  sole  object  of  the  law  is  to  obtain  sureties  against  whom 
the  new  and  summary  remedy  it  gives  might  be  used.    To  ob- 
tain additional  security,  does  not  appear  to  be  one  of  the  mo- 
tires  for  which  it  was  passed.    The  direction  that  the  sureties 
should  be  **  new''  and  '*  sufficient,"  countenances  the  opinion 
that  they  were  solely  relied  on  for  the  subsequent  transactions 
of  the  officer.    If  no  additional  security  was  intended  to  be 
demanded;  if  the  sole  object  of  the  law  was  to  coerce  the  giv- 
ing of  sureties,  against  whom  this  new  remedy,  by  distress, 
might  be  used,  it  seems  reasonable  to  think  that  the  legislature 
supposed  the  new  sureties  alone  responsible  for  the  subsequent 
conduct  of  their  officer.    It  could  not  escape  the  consideration 
of  the  legislature,  that  the  same  friends  who  became  bound  in 
the  first  bond,  might  probably  become  bound  in  the  second, 
thinking  themselves  discharged  from  the  first   But  friends  may 
be  willing  to  become  bound  in  a  penalty  within  their  resources, 
or  to  an  amount  to  which  the  officer  can  secure  them,  and 
very  unwilling  to  become  bound  in  double  that  sum.    The  offi- 
cer may  be  able  to  give  security  in  a  penalty  of  $  25,000,  and 
totally  unable  to  give  security  for  950,000.    The  government 
fixes  the  penalty  in  which  an  officer  shall  give  bond  and  sure- 
ties, and  is  regulated,  in  fixing  that  penalty,  by  all  the  considera- 
tions which  belong  to  the  subject  It  ought  not  to  be  considered 
as  augmenting  that  penalty,  unless  the  means  used  for  augment- 
ing it  are  plain,  direct,  and  intelligible.    In  this  case,  if  the 
same  sureties  execute  the  new  bond,  they  are  liable  to  a  double 
penalty,  by  an  act  not  clearly  understood  to  have  that  effect 
If  there  are  new  sureties  to  the  new  bond,  the  attention  of  the 
old  sureties  may  be  diverted  from  watching  the  conduct  of  the 
officer,  and  they  may  even  be  induced  to  relinquish  liens  on  pro- 
perty, in  order  to  enable  the  officer  to  find  his  new  sureties. 

If  the  course  of  legislation  on  the  subject  has  been  such  as  to 
famish  to  the  original  sureties  reasonable  ground  for  the  opin- 
ion that  they  were  discharged  from  all  liability  for  the  subse- 
quent conduct  of  the  officer,  and  reasonable  ground  for  the  im- 
plication that  such  was  the  intention  of  the  legislature,  and  I 
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think  it  has,  such  ought  to  be  the  construction  of  the  act  This 
demurrer,  therefore,  is  overruled. 

The  fifth  plea  is,  that  James  Maurice  was  never  legally  ap- 
pointed, but  was,  on  the  1st  day  of  August,  1818,  appointed  by 
the  secretary  of  war,  agent  of  fortifications  for  Norfolk,  Hamp- 
ton Roads,  and  the  lower  part  of  the  Chesapeake  Bay,  without 
any  provisions  of  law  whatever,  authorizing  and  empowering 
him  to  make  such  appointment,  and  directly  contrary  to  an  act 
entitled,  an  act  &c.,  passed  the  3d  of  March,  1809. 

To  this  plea  there  is  a  demurrer. 

The  first  question  arising  on  this  demurrer,  respects  the  val- 
idity of  this  appointment,  made  by  the  secretary  of  war.  It  is 
too  clear,  I  think,  for  controversy,  that  appointments  to  ofiice 
can  be  made  by  heads  of  department,  in  those  cases  only 
which  Congress  has  authorized  by  law ;  and  I  know  of  no  law 
which  has  authorized  the  secretary  of  war  to  make  this  ap- 
pointment There  is  certainly  no  statute  which  directly  and 
expressly  confers  the  power;  and  the  army  regulations,  which 
are  exhibited  as  having  been  adopted  by  Congress,  in  the  act 
of  the  2d  of  March,  1821,  declares  that  agents  shall  be  ap- 
pointed, but  not  that  they  shall  be  appointed  by  the  secretary 
of  war.  If  this  mode  of  appointment  formed  a  part  of  the  re- 
gulations previous  to  the  revision  of  September,  1816,  that  is  a 
fact  which  might  or  might  not  be  noticed  if  averred  in  the 
pleadings.  The  Court  is  not  informed  of  its  existence  by  this 
demurrer.  It  must  therefore  be  supposed  not  to  exist,  and  James 
Maurice  cannot  be  considered  as  a  regularly  appointed  agent 
of  fortifications. 

This  brings  us  to  the  question  in  the  cause  on  which  I  have 
felt,  and  still  continue  to  feel,  great  difficulty.  The  appointment 
of  James  Maurice  having  been  irregular,  is  this  bond  absolutely 
void,  or  may  it  be  sustained  as  a  contract  entered  into  by  a 
person  not  legally  an  officer,  to  perform  certain  duties  belong- 
ing to  an  office  ?  If  the  office  had  no  existence,  it  has  been 
already  stated,  that  a  bond  to  perform  its  duties  generally,  could 
create  no  obligation,  but  since  the  office  does  exist,  the  condi- 
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tion  refers  to  something  certain  by  which  the  nature  and  extent 
of  the  undertaking  of  the  obligor  may  be  determined.  It  is  an 
undertaking  that  James  Maurice  shall  perform  the  duties  ap- 
pertaining to  the  office  of  agent  of  fortifications:  and  this  un- 
dertaking  is  in  the  nature  of  contract.  If  this  contract  does 
not  bind  the  parties  according  to  its  expressed  extent,  its  failure 
must  be  ascribed  to  some  legal  defect  or  vice  inherent  in  the 
instrument  It  is  contended  that  the  bond  is  void,  because  there 
is  an  inability  on  the  part  of  the  United  States  to  make  any 
c  ontract  not  previously  directed  by  statute. 

The  United  States  is  a  government,  and,  consequently,  a  body 
politic  and  corporate,  capable  of  attaining  the  objects  for  which 
it  was  created,  by  the  means  which  are  necessary  for  their  at- 
tainment. This  great  corporation  was  ordained  and  establish- 
ed by  the  American  people,  and  endowed  by  them  with  great 
powers  for  important  purposes.  Its  powers  are  unquestionably 
limited ;  but  while  within  those  limits,  it  is  a  perfect  govern- 
ment as  any  other,  having  all  the  faculties  and  properties  be- 
longing to  a  government,  with  a  perfect  right  to  use  them  freely, 
in  order  to  accomplish  the  objects  of  its  institutions.  It  will 
certainly  require  no  argument  to  prove  that  one  of  the  means 
by  which  some  of  these  objects  are  to  be  accomplished,  is  con- 
tract ;  the  government,  therefore,  is  capable  of  contracting,  and 
its  contracts  may  be  made  in  the  name  of  the  United  States. 

The  government  acts  by  its  agents,  but  it  is  neither  usual 
nor  necessary  to  express,  in  those  contracts  which  merely  ac- 
knowledge the  obligation  of  an  individual  to  the  United  States, 
the  name  of  the  agent  who  was  employed  in  making  it  His 
authority  is  acknowledged  by  the  individual  when  he  executes 
the  contract,  and  is  acknowledged  by  the  United  States  when 
the  government  asserts  any  right  under  that  contract  J  do 
not  mean  to  say  that  there  exists  any  estoppel  on  either  party ; 
I  only  mean  to  say  that  a  contract  executed  by  an  individual, 
and  received  by  the  government,  is  prima  facie  evidence  that 
it  was  entered  into  between  proper  parties.  So  with  respect 
to  the  subject  of  the  contract 
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Without  entering  on  the  inquiry  respecting  the  limits  'which 
may  circumscribe  the  capacity  of  the  United  States  to  contract, 
I  venture  to  say  that  it  is  co-extensive  with  the  duties  and 
powers  of  goverment  Every  contract  which  subserves  to  the 
performance  of  a  duty,  may  be  rightfully  made. 

The  Constitution,  which  has  vested  the  whole  legislative 
powers  of  the  Union  in  Congress,  has  declared  that  the  Presi- 
dent  **  shall  take  care  that  the  laws  be  faithfully  executed."  The 
manner  in  which  a  law  shall  be  executed  does  not  always 
form  a  part  of  it ;  a  power,  not  limited  or  regulated  by  the 
words  of  the  acts,  has  been  given  by  the  legislature  to  the 
executive,  to  construct  fortifications ;  and  large  sums  of  money 
have  been  appropriated  to  the  object  It  is  not  and  cannot  be  de- 
nied, that  these  laws  might  have  been  carried  into  execution  by 
means  of  oantract ;  yet,  there  is  no  act  of  Congress,  expressly 
authorizing  the  executive  to  make  any  contract  in  the  case.  It 
is  useless,  and  would  be  tedious,  to  multiply  examples,  but 
many  might  be  given  to  illustrate  the  truth  of  the  proposition. 
It  follows,  as  a  necessary  consequence,  that  the  duty,  and  of 
course  the  right,  to  make  contracts  may  flow  from  an  act  of 
Congress,  which  does  not  in  terms  prescribe  this  duty;  the  pro- 
position then  is  true,  that  there  is  a  power  to  contract  in  every 
case  where  it  is  necessary  to  the  execution  of  a  public  duty.(l) 

(1)  Since  Uie  abore  o|Hnion  wae  deliyered,  the  qoettioo,  whether  a  bond  token 
by  the  United  Statesi  for  a  lawful  purpoee,  but  not  prescribed  by  any  Uw,  is  abeo- 
Intely  ¥oid  7  has  been  twice  carried  before  the  Supreme  Court  i^tiie  United  States, 
and  in  both  instances  the  doctrine  laid  down  by  the  Chief  Justice  has  been  fblly 
sustained.  In  Uie  United  SuteB«.Tingey,  5  Peters's  Rep.  115,  the  Court  held  tint 
**the  United  States,  being  a  body  politic,  as  an  incident  to  their  genera]  right  of 
■Of¥ereignty,  have  a  capacity  to  enter  into  contracts,  and  take  bonds  in  cases  within 
the  sphere  of  their  constitutional  powers,  and  appropriate  to  the  just  exercise  of 
those  powers,  through  the  instrumentality  of  the  proper  department  to  which  thoee 
powers  are  confined,  whenever  such  oontraets  or  bonds  are  not  prohibited  by  law, 
ahiioQgh  the  making  of  such  contracts,  or  takbg  snoli  bonds,  may  not  have  been 
preflcribed  by  any  pre-existing  legislative  act  The  court  laid  down  this  as  a  gen- 
eral princii^e  only,  without  (as  was  then  said)  attempting  to  enumerate  the  iLni- 
tations  and  exceptions,  which  may  arise  from  the  distribution  of  powers  in  the  go- 
▼emment,  and  fVom  the  operation  of  other  provisions  in  our  conttitution  and 
laws." 
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It  remains  to  inquire,  whether  it  be  indispensable  to  the  val- 
idity of  a  contract,  that  it  should  express  the  circumstances 
under  which  it  was  made,  so  precisely  and  distinctly,  as  to  show 
the  motives  which  induced  it,  and  the  objects  to  be  efifocted  by 
it.  This  certainly  is  often  done,  and  in  many  cases  conduces 
to  a  clear  understanding  of  the  intention  of  the  parties,  and  of 
the  obligations  which  the  instrument  creates ;  but  it  is  not  uni- 
versally practised,  would  be  often  inconvenient,  and  is  neces^ 
sary,  I  think,  only  so  far  as  may  be  requisite  to  explain  the 
nature  of  the  contract  We  know  too  well  that  persons  en- 
trusted with  the  public  money,  are  often  defaulters.  It  is  not, 
I  believe,  doubted,  that  the  law  raises  an  assumpsit  to  pay  the 
money  which  the  defaulter  owes.  An  overpayment  is  some- 
times made  by  mistake ;  is  not  the  receiver  liable  to  the  United 
States?  Yet,  there  is  no  act  of  Congress  creating  the  assump- 
sit in  either  case.  I  presume  it  will  not  be  denied,  that  a  decla^ 
ration  charging  that  the  defendant  was  indebted  to  the  United 
States,  for  money  had  and  received  to  their  use,  and  that  being 

Bat  tfaeConii,  ia  applyinar  the  prineiple  to  the  ease  then  hefore  them,  Airther 
added :  **  We  hold  that  a  Tohintary  bond,  taken  by  authority  of  the  proper  oflloem 
of  the  treasury  department,  to  whom  the  disbureeroent  of  public  money*  is  en- 
trusted, to  secure  the  fidelity  in  official  duties  of  a  receiver,  or  an  agrent  for  the 
disbursement  of  pnUic  moneys,  is  a  bindings  contract  between  him  «fid  hUmretitB, 
•ad  the  United  States,  although  such  bond  may  not  be  prescribed  or  required  by 
any  positive  law.  The  right  to  take  such  a  bond  is,  in  our  view,  an  incident  to  the 
duties  belonging  to  such  a  department;  and  the  United  States  having  a  politioal 
Gspacity  to  take  it,  we  see  no  objection  to  its  validity  in  a  moral  or  a  legal  view.** 

**  From  the  doctrine  here  stated,  we  have  not  the  slightest  inclination  to  depart: 
on  the  contrary,  from  further  refleotion,  we  are  satisfied  that  it  is  Ibonded  upon  the 
nondest  principles,  and  the  just  interpretation  of  the  Constitution.  Upon  any 
other  doctrine,  it  would  be  incompetent  for  the  government,  in  many  cases,  to  take 
any  bond  or  security  for  debts  due  to  it,  or  fi>r  deposits  made  of  the  public  money  ; 
or  even  to  enter  into  contracts  fi>r  the  transfer  of  its  funds  from  one  place  to  an* 
other,  for  the  exigencies  of  the  publie  service,  by  negotiable  paper  or  otherwise; 
since  such  authority  is  not  expressly  given  by  law  in  a  vast  variety  of  eases.** 
Opinion  of  the  Supreme  Court  in  the  United  States  o.  Bradley,  10  Peters^s  Rei^ 
343.  See  also  Dugan  o.  The  United  States,  3  Wheat  172.  (4  Cond.  Rep.  Sup. 
CL  U.  &,  233 ;)  and  the  Postmaster  General  v.  Early,  12  Wheat  136.  (6  Cond. 
Rep.  Sup.  Ct  U.  S.,  4m.y^EdUor.] 
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SO  indebted,  he  assumed  and  promised  to  pay  it,  would  be  suffi- 
cient without  setting  forth  at  large  all  the  circumstances  of  the 
character  in  which,  and  the  objects  for  which,  the  money  was 
received.  If  the  law  would  raise  an  implied  assumpsit,  which 
would  be  binding,  I  cannot  conceive  that  an  express  assumpsit 
would  be  less  so ;  nor  can  I  conceive  that  such  express  assump- 
sit, more  than  the  implied  assumpsit,  need  detail  the  various  cir- 
cumstances on  which  its  validity  might  depend.  These  would 
be  matter  of  evidence.  In  any  case  where  an  assumpsit  would 
be  valid,  the  government  may  certainly  take  a  bond,  and  I  per- 
ceive no  reasons  why  sureties  may  not  also  be  demanded.  It 
is  the  duty  of  the  government  to  collect  debts  due  to  it,  how- 
ever they  may  have  accrued ;  it  results  from  this  duty  that  the 
means  of  securing  and  collecting  the  public  money  may  be 
used.  Sureties  may  therefore  be  required  to  the  bond  demand- 
ed from  the  debtor ;  the  instrument  itself  is  an  admission  that 
it  is  given  for  a  debt,  and  it  is  contrary  to  all  our  received  opin- 
ions to  require,  that  it  should  show  how  the  debt  was  contract- 
ed. Any  thing  which  destroys  its  validity  may,  undoubtedly, 
be  shown  in  pleading ;  but  a  bond  given  to  the  United  States, 
is,  I  think,  prima/acie  evidence  of  debt,  and  would  be  sustained 
on  demurrer. 

So  if  money  be  committed  to  the  care  of  any  person  for  a 
legitimate  object,  bond  and  security  on  the  same  principle  may 
be  required,  with  condition  that  he  shall  account  for  it  The 
jurisdiction  of  a  limited  court  must  undoubtedly  appear  on  the 
record;  but  I  do  not  think  that  the  same  rule  applies  to  con- 
tracts. Infants,  femes  covert,  idiots,  and  persons  under  duress, 
are  not  bound  by  their  contracts.  But  their  disability  must  be 
shown  by  pleading,  and  it  need  not  appear  in  any  contract  that 
the  parties  to  it  are  not  liable  to  these  disabilities.  Every  con- 
tract which  is  legal  on  its  face,  and  imports  a  consideration,  is 
supposed  to  be  entered  into  on  valid  consideration,  and  to  be 
obligatory,  if  the  parties  be  ostensibly  able,  until  the  contrary  is 
shown;  and  the  same  rule  applies  to  a  government  which  is  ca- 
pable of  making  contracts. 
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2.  It  is  also  contended  that  this  bond  is  void,  because  it  is 
entered  into  on  a  consideration  v?hich  is  either  forbidden  by  ex- 
press law,  or  contrary  to  the  general  policy  of  the  law. 

The  plea  refers  to  the  act  passed  on  the  3d  of  March,  1809, 
^to  amend  the  several  acts  for  the  establishment  and  regulation 
of  the  treasury,  war,  and  navy  departments."  I  have  already 
said,  that  I  do  not  consider  the  prohibition  of  this  act  as  com- 
prehending agents  of  fortifications,  because  they  do  not  belong 
to  the  military  establishment,  nor  do  their  employments  relate 
to  it  It  is  unnecessary  to  enter  into  any  argument  in  support 
of  this  opinion,  because  it  is  of  no  importance  to  the  point  under 
consideration.  The  efiect,  if  the  act  applied  to  the  office,  would 
be  to  show  that  the  appointment  of  James  Maurice  to  the  office 
of  agent  of  fortifications  was  not  l^al — and  that  effect  is  pro- 
duced by  the  construction  I  have  given  to  the  Constitution.  I 
consider  the  appointment  of  James  Maurice  to  the  office  of  agent 
of  fortifications,  by  the  secretary  of  war,  as  invalid;  but  the 
question,  is  the  bond  void  on  that  account?  still  remains  to  be 
considered.  It  was  undoubtedly  intended  as  an  office  bond, 
and  was  given  in  the  confidence  that  James  Maurice  was 
legally  appointed  to  office.  If  the  suit  was  instituted  to  punish 
him  for  the  neglect  of  duty,  in  the  nature  of  non*user,  or  for  any 
other  failure,  which  could  be  attributed  in  any  degree  to  the 
illegality  of  his  appointment,  I  should  be  much  disposed  to  think 
the  plea  a  bar  to  the  action.  But  this  suit  is  brought  to  recover 
the  money  of  the  United  States  which  came  to  the  hands  of 
James  Maurice,  in  virtue  of  his  supposed  office,  and  which  he 
has  neither  applied  to  the  purpose  for  which  he  received  it,  nor 
returned  to  the  treasury.  In  such  a  case,  neither  James  Mau- 
rice, nor  those  who  undertook  for  him,  can  claim  any  thing 
more  than  positive  law  affords  them* 

The  plea  does  not  controvert,  but  must  be  understood  to  con- 
fess the  material  facts  charged  in  the  declaration.  It  must  be 
understood  to  confess  that  the  money  of  the  United  States  came 
to  the  hands  of  James  Maurice  as  agent  of  fortifications^;  that 
it  was  the  duty  of  such  agent  to  disburse  it  for  the  use  of  the 
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United  States,  in  the  nianner  prescribed  by  the  army  regula- 
tions, or  to  account  for  it;  that  he  has  failed  to  do  either,  and 
that  they  i^ere  bound  for  him  in  this  respect  Admitting  these 
things,  they  say  it  is  a  bar  to  the  action  broi^ht  for  the  money, 
that  his  appointment  was  illegal 

If  the  bond  contained  no  reference  to  the  appointment  of 
Jam^  Mauriee,  as  agent  of  fortifications ;  if  its  condition  stated 
only,  that  certain  sums  of  money  had  been  delivered  to  him  to 
be  disbursed  under  the  discretion  of  the  principal  engineer,  in 
the  purchase  of  materials  for  fortifications,  and  in  the  payment 
of  labourers,  its  obligation,  I  presume,  would  not  be  questioned* 
It  would  be  a  contract  which  the  United  States  might  lawfully 
make.  If,  instead  of  specifjring  the  particular  purposes  for  which 
the  money  was  received,  the  condition  of  a  bond  refers  to  a  pa- 
per which  does  specify  those  purposes,  I  know  of  no  principle 
of  reason  or  of  law,  which  varies  the  obligation  of  the  instro- 
ment  firom  what  it  would  be,  if  containing  that  specification 
within  itsel£  That  is  certain  which  may  be  rendered  certain, 
and  an  undertaking  to  perform  the  duties  prescribed  in  a  dis- 
tinct contract,  or  in  a  law,  or  in  any  other  known  paper  pre* 
scribing  those  duties,  is  equivalent  to  an  enumeration  of  those 
duties  in  the  body  of  the^coMract  itself. 

This  obligation  is  an  undertaking  to  perform  the  duties  ap- 
pertaining to  the  ofiSce  of  agent  of  fortifications.  Those  duties 
were  prescribed  in  the  army  regulations,  and  were  such  as  any 
individual  might  lawfully  undertake  to  perform.  The  plea  does 
not  allege  that  the  thing  to  be  done  was  unlawful,  nor  does  it 
allege  that  the  illegality  of  the  appointment  to  ofiice  constituted 
any  impediment  to  a  performance  of  the  condition  of  the  bond. 
Were  it  even  improper  to  disburse  the  money  received  in  the 
manner  intended  by  the  contract,  it  could  not  be  improper  to 
return  it.  There  can  be  nothing  unlawful  in  the  engagement 
to  return  it  The  obligation  to  return  it,  as  in  every  other  case 
of  money  advanced  by  mistake,  is  one,  which,  independent  of 
all  express  contract,  would  be  created  by  the  law  itself.  So 
far  as  respects  the  receiver  himself,  he  would  be  bound  by  law 


MAY  TERM,  1823.  115 


The  United  StotM  «.  Manrica  et  al. 


to  return  the  money  not  disbursed,  and  if  he  would  be  so  bound, 
why  may  not  others  be  bound  with  him  for  his  doing  that,  which 
bw  and  justice  oblige  him  to  do  ? 

Admitting  the  appointment  to  be  irregular,  to  be  contrary 
to  the  law  and  its  policy,  what  is  to  be  the  consequence 
of  this  irregularity?  Does  it  absolve  the  person  appointed 
from  the  l^al  and  moral  obligation  of  accounting  for  public 
money  which  has  been  placed  in  his  hands  in  consequence  of 
BQch  appointment?  Does  it  authorize  him  to  apply  money  so 
received  to  his  own  use  ?  If  the  policy  of  the  law  condemns 
stich  aj^intments,  does  it  also  condemn  the  payment  of  moneys 
received  under  them  ?  Had  this  subject  been  brought  before 
tbe  legislature,  and  the  opinion  be  there  entertained  that  such 
appointments  were  illegal,  what  would  have  been  the  probable 
coarse?  The  secretary  of  war  might  have  been  censured;  an 
attempt  might  have  been  authorized  to  make  him  ultimately 
responsible  for  the  money  advanced  under  the  illegal  appoint'* 
ment;  but  is  it  credible  that  the  bond  would  be  declared  void? 
Would  this  have  been  the  policy  of  those  who  make  the  law  ? 
Let  the  course  of  Congress  in  another  case  answer  this  question. 

It  is  declared  to  be  unlawful  for  any  member  of  Congress  to 
be  concerned  in  any  contract  made  on  the  part  of  the  United 
States,  and  all  such  contracts  are  declared  to  be  void.  What 
11  the  consequence  of  violating  this  law,  and  making  a  contract 
against  its  express  provisions  ?  A  fine  is  imposed  on  the  vio- 
lator, but  does  he  keep  the  money  received  under  the  contract  ? 
Far  from  it.  The  law  directs  that  the  money  so  received  shall 
be  forthwith  repaid,  and  in  case  of  refusal  or  delay,  ''  every 
person  so  refusing  or  delaying,  together  with  his  surety  or  su- 
reties, shall  be  forthwith  prosecuted  at  law,  for  the  recovery  of 
any  such  sum  or  sums  of  money  advanced  as  aforesaid.'^  If, 
then,  this  appointment  be  contrary  to  the  policy  of  the  law,  the 
repa]rment  of  the  money  under  it  is  not,  and  a  suit  may,  I  think, 
be  sustained,  to  coerce  such  repayment  on  the  bond  given  for 
that  purpose. 
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The  cases  cited  by  the  defendants,  do  not,  I  think,  support 
the  plea. 

Collins  V.  Blantern,  2  Wilson,  341,  was  a  bond  given,  the 
consideration  of  which  was  illegal.  It  was  to  compound  a 
prosecution  for  a  criminal  offence.  It  was  to  induce  a  witness 
not  to  appear  and  give  testimony  against  a  person  charged 
with  the  commission  of  a  crime.  The  court  determined  that 
the  bond  was  void,  and  that  the  illegal  consideration  might  be 
averred  in  the  plea,  though  not  appearing  in  the  condition.  It 
is  only  wonderful  that  this  could  ever  have  been  doubted. 

The  case  of  Paxton  v.  Popham,  9  East,  406,  and  the  case  of 
Pole  V.  Harrobin,  reported  in  a  note  in  page  416  of  the  same 
volume,  are  both  cases  in  which  bonds  were  given  for  the  pay- 
ment of  money  for  the  performance  of  an  act  which  was  con: 
trary  to  law.  These  cases  differ  in  principle  from  that  at  bar. 
The  bond  was  not  given  to  induce  the  illegal  appointment,  or  for 
any  purpose  in  itself  unlawful.  The  appointment  had  been  made, 
and  the  object  of  the  bond  was  to  secure  the  regular  disburse* 
ment  of,  or  otherwise  accounting  for,  public  money  advanced 
for  a  lawful  purpose.  The  bond  was  not  then  unlawful,  though 
the  appointment  was. 

The  case  of  Nares  and  Pepys  v.  Rolles,  14  East,  510,  was  a 
suit  on  a  bond  given  by  a  collector  and  his  sureties,  for  the  due 
collection  and  payment  to  the  receiver-general,  of  certain 
duties  assessed  under  an  act  of  Parliament.  The  duties  were 
collected,  but  not  paid  to  the  receiver-general ;  in  consequence 
of  which,  the  collector  was  displaced,  and  suit  brought  against 
one  of  the  sureties  in  the  bond.  The  defence  was,  that  the  du- 
ties were  not  in  law  demandable,  and  this  defence  was  founded 
on  an  ambiguity  in  the  language  of  the  act  The  argument 
turned  chiefly  on  the  words  of  the  statute,  but  the  counsel  for 
the  plaintiffs  contended  also,  that  supposing  the  act  not  to  im- 
pose the  taxes,  yet  the  bond  would  not  be  void,  for  such  a  se- 
curity might  well  be  taken,  that  the  duties  which  were  actually 
collected  should  not  be  lost,  but  might  be  preserved,  to  be  paid 
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over  to  those  "who  should  be  found  ultimately  entitled  to  receive 
the  money.  It  was  competent  for  him  to  enter  into  a  bond  to 
pay  over  voluntary  payments  made  to  him,  although  he  might 
not  have  been  able  to  enforce  payment  of  the  rates,  from  those 
who  might  refuse. 

In  answer  to  this  argument,  it  was  said,  that  unless  the  act 
gave  authority  to  assess  and  collect  the  duties,  he  was  no  col- 
lector, and  could  not  be  subject  to  any  obligation  for  not  pay- 
ing money  over  to  the  plaintiffs,  in  that  character,  which  was 
obtained  by  extortion. 

The  Court  seemed  inclined  to  this  opinion,  but  determined 
that  the  taxes  were  imposed  and  assessed  according  to  law,  and 
therefore  gave  judgment  for  the  plaintiffs. 

The  impression  which  may,  at  the  first  blush,  be  made  by 
this  case,  will  be  effaced  by  an  attentive  consideration  of  it  If 
the  money  collected  was  not  due  by  law,  the  plaintiffs  could 
have  no  right  to  receive  it,  and  had,  consequently,  no  cause  of 
action  against  the  defendant  The  money  sued  for  was  not 
their  money,  but  the  money  of  the  individuals  from  whom  it 
had  been  unlawfully  collected.  The  bond  to  collect  and  pay 
over  this  money  to  the  receiver-general,  was.  a  bond  to  do  an 
unlawful  act  The  contract  would  have  been  clearly  against 
law.  In  giving  his  opinion  on  this  subject,  the  chief  justice  said : 
*'  Looking  at  the  condition  of  this  bond,  as  it  appears  upon  the 
record,  I  cannot  say  that  if  the  rates  were  collected  without 
any  authority,  the  collector  could  be  called  upon  to  pay  them 
over,  because  he  would  be  answerable  to  the  individuals  from 
whom  he  had  received  the  money,  and  would  be  entitled  to  re- 
tain it  for  his  own  indemnity." 

The  case  at  bar  is,  in  principle,  entirely  different  from  that  of 
Nares  and  Pepys  v.  Rolles.  This  is  not  money  obtained  ille- 
gally from  others,  and,  therefore,  returnable  to  them,  but  is  the 
money  of  the  United  States,  drawn  out  of  the  treasury.  The 
person  holding  it  is  not  entitled  **  to  retain  it  for  his  own  indem- 
nity," against  the  claims  of  others,  for  there  are  no  others  who 
can  claim  it    The  justice  of  the  case  requires,  I  think,  very 
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clearly,  that  the  defendants  should  be  liable  to  the  extent  of 
their  undertaking,  and  I  do  not  think  the  principles  of  law  dis- 
charge them  from  it 

I  am  therefore  of  opinion  that  the  demurrer  to  this  plea  ought 
to  be  sustained,  and  that  judgment  on  it  be  rendered  for  the 
plaintiffs* 


ecrtttit  eottirt  of  tl^t  UnittXt  SbUUta. 
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Maxwbll  bt  al.  v.  Call,  £x6Cutor  of  Meavs  et  al. 

A  testator  dfefisca  his  estate  to  his  fimr  hrothera  and  sisters,  and  to  their  children ; 
bat  if  •*tbey  should  all  die  witfioat  kaTing  any  issue  of  the  body  of  either  of 
them  alive  at  the  time  of  th0  death  of  the  snrnvor  of  them ;  or  if  sneh  issoe 
should  all  die  before  attaining  the  age  of  twent/-one  yean  aforesaid,  then  I  de- 
sire, dtc.**  The  term  tsf»€  comprehends  as  well  the  more  remote  descendante 
as  the  children  of  the  derisees,  and,  consequently,  the  remainder  orer  is  too  re- 
mete,  being  limited  to  take  effect  on  a  contingency  which  may  not  happen  da* 
ring  a  life  in  being,  and  twentynnie  years  afterwards. 

THE  opinion  of  the  Court  presents  a  statement  of  the  ma^* 
terial  facts : 

Marshall,  C.  J. — ^This  suit  is  brought  on  the  chancery  side 
of  this  Court,  for  one  moiety  of  the  residuary  estate  of  Robert 
Means,  deceased,  which  the  plaintiffs  claim  under  his  will.  The 
testator  directs  his  whole  estate  to  be  sold,  and  the  proceeds 
to  be  invested  in  stock,  at  the  discretion  of  his  executors.  After 
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several  legacies,  he  directs  the  residue  to  be  divided  into  four 
equal  parts,  and  gives  the  dividends  or  interest  of  one  of  the 
said  parts  to  his  sister,  Nancy  Maxwell,  daring  her  life,  and 
after  her  death,  he  gives  the  principal  of  the  said  fourth  part  to 
all  and  every  of  the  children  of  the  said  Nancy  Maxwell  who 
may  attain  to  the  age  of  twenty*one  years.  In  case  of  infancy, 
the  children  to  be  maintained  on  the  dividends ;  but  if  the  said 
Nancy  Maxwell  should  die  without  leaving  any  issue  of  her 
body  alive  at  the  time  of  her  death,  or  all  such  issue  of  her 
body  should  die  before  attaining  to  the  age  of  twenty-one  years, 
then  he  gives  the  principal  of  the  said  fourth  part  in  the  same 
manner,  and  to  the  same  persons,  as  the  other  three^fourths  are 
given.  The  other  three-fourths  are  given — one  to  his  brother, 
William  Means,  for  life,  and  afterwards  to  his  children ;  one  to 
his  brother,  George  Means,  for  life,  and  afterwards  to  his  chil- 
dren; and  the  other  to  his  sister,  Elizabeth  Means,  for  life,  and 
afterwards  to  her  children,  in  the  same  words  as  are  used  in  the 
bequest  to  Nancy  Maxwell  and  to  her  children.  Then  comes 
the  following  clause:  **But  if  the  said  Nancy  Maxwell,  Wil- 
liam Means,  George  Means,  and  Elizabeth  Means,  should  all 
die  without  leaving  any  issue  of  the  body  of  either  of  them, 
alive  at  the  time  of  the  death  of  the  survivor  of  them,  or  if  such 
issue  should  all  die  before  attaining  the  age  of  twenty-one  years, 
as  aforesaid,  then  I  desire  the  said  stock  to  be  divided  into  three 
equal  parts,  to  be  disposed  of  as  follows,  &c." 

Nancy  Maxwell,  in  the  will  mentioned,  is  dead,  leaving  the 
complainant,  W.  M.  Maxwell,  her  only  child,  who  has  attained 
his  age  of  twenty-one  years.  George  and  William  Means  died 
intestate,  and  without  issue,  in  the  lifetime  of  Nancy  Maxwell. 
Elizabeth  Means  intermarried  with  William  Ker,  who  is  since 
dead.  She  is  a  plaintiff  in  the  bill,  and  the  infant  plaintifi^ 
Robert  Ker,  is  her  only  child. 

The  complainant,  William  M.  Maxwell,  claims  two-fourths 
of  the  said  stock,  and  prays  that  a  moiety  of  the  lands  may  be 
conveyed  to  him,  instead  of  its  remaining  in  the  hands  of  the 
executor,  to  be  sold  as  directed  in  the  will.    He  contends  that. 
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on  hi«  attaining  his  age  of  twenty-one  years,  and  the  death  of 
bis  mother,  his  rights  became  absolute  by  the  happening  of  the 
contingency  on  which  the  legacy  was  to  vest,  and  that  he  is 
also  entitled  to  one  moiety  of  the  shares  of  George  and  Wil- 
liam Means  immediately,  and  to  the  whole  property,  should 
Elizabeth  then  die  without  leaving  any  child  alive,  or  should 
that  child  die  before  attaining  his  age  of  twenty-one  years.  If 
this  be  not  the  proper  construction  of  the  wiU,  he  insists  that 
the  limitation  over  is  too  remote,  and  therefore  void. 

The  executor  resists  this  claim,  and  contends  that  the  limita- 
tion over  is  not  too  remote,  and  that  nothing  vests  absolutely  in 
the  legatees  until  the  death  of  Elizabeth  Ker,  who  is  the  sur- 
vivor of  the  four  legatees  for  life. 

Considering  the  bequests  to  the  children  of  each  of  the  testa- 
tor's brothers  and  sisters  separately,  without  taking  into  view 
the  efl^t  which  the  ultimate  limitation  in  remainder  may  have 
on  them,  it  is  very  clear  that  the  portion  allotted  to  the  chil- 
dren of  Nancy  Maxwell,  would  vest  absolutely  in  the  plaintiff, 
William  M.  Maxwell.  His  mother  is  dead;  he  is  her  only 
child ;  and  he  has  attained  his  age  of  twenty-one  years.  The 
contingencies  mentioned  in  this  part  of  the  will  have  all  hap- 
pened, and  the  title  of  William  M.  Maxwell  to  <Hie-fourth  of 

the  fund  is  complete,  so  far  as  it  depends  on  this  part  of  the 
will. 

The  legacies  to  the  children  of  George  and  William  Means 
can  never  take  effect,  they  having  both  died  without  issue.  It 
becomes,  therefore,  necessary  to  inquire,  whether  the  two-fourths 
devised  to  the  children  of  these  two  brothers  be  disposed  of  dur- 
ing the  life  of  the  survivor  of  the  testator's  sisters,  in  the  clause 
which  gives  the  whole  property  over,  if  there  be  no  issue  of  any 
of  the  brothers  and  sisters  living  when  that  event  takes  place, 
or  whether  there  be  an  intestacy  for  that  time.  And  in  making 
this  inquiry,  the  Court  will  also  consider  the  influence  which 
this  clause  may  have  on  the  preceding  bequests. 

The  words  are:  "But  if  the  said  Nancy  Maxwell,  George 

Means,  William  Means,  and  Elizabeth  Means,  should  all  die 

Vol.  IL- 
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without  leaving  any  issue  of  the  body  of  either  of  them  alive  at 
the  time  of  the  death  of  the  survivor  of  them,  or  if  such  issue 
should  all  die  before  attaining  the  age  of  twenty-one  years,  as 
aforesaid,  then  I  give  the  said  stock,  &c.'' 

It  is  very  clear,  that  this  limitation  over  must  take  eflkct  with 
respect  to  the  whole  property  at  the  same  time,  and  on  the  hap- 
pening of  the  same  event.  No  interest  can  vest  in  the  remain- 
derman under  this  clause,  in  the  stock  devised  to  the  children 
of  George  and  William,  until  it  also  vests  in  the  stock  devised 
to  Nancy  Maxwell  and  Elizabeth  Means.  It  is  entirely  unim- 
portant whether  these  words  create  cross  remainders  among 
the  four  families  of  the  legatees  until  the  death  of  the  survivor, 
and  the  happening  of  the  contingency  on  which  the  ultimate 
limitation  is  made  to  depend,  or  the  testator  is  intestate  until 
that  contingency  happens,  with  respect  to  those  two-fourths, 
because  the  property  passes  for  that  time  to  the  plaintifis  under 
either  construction.  The  real  and  only  inquiry  is,  as  to  the  effect 
of  the  last  clause  on  the  whole  of  the  property  in  any  event 
which  can  now  happen. 

The  interest  is  given  to  Nancy  Maxwell  for  her  life;  the  prin- 
cipal is  given  to  such  of  her  children  as  may  attain  to  the  age 
of  twenty-one  years.  If  the  clause  stopped  here,  the  remainder 
would  vest  in  any  child  who  should  attain  the  age  of  twenty- 
one,  to  open  and  let  in  others  who  should  afterwards  attain  that 
age.  The  will  proceeds :  **  But  if  the  said  Nancy  Maxwell  should 
die  without  leaving  any  issue  of  her  body  alive  at  the  time  of 
her  death,  or  all  such  issue  of  her  body  should  die  before  attain- 
ing to  the  age  of  twenty-one  years,"  then  the  property  is  given 
over. 

The  word  issue  is  known  to  comprehend,  in  its  usual  sense, 
all  issue  to  the  latest  time.  Nancy  Maxwell  is  not  dead  without 
issue  of  her  body,  although  she  may  have  no  child  living,  so 
long  as  any  of  her  descendants  in  the  direct  line  remain.  Is 
there  any  thing  in  this  will  to  confine  the  meaning  of  the  term 
to  children?  I  think  there  is  nothing.  The  will  is  penned  with 
great  attention  to  technical  language,  and  it  is  not  to  be  pre- 
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sumed  that  technical  terms  are  used  without  a  knowledge  of 
their  meaning,  and  an  intention  to  use  them  in  their  legal  sense. 
The  term  **  children''  is  abandoned  in  this  part  of  the  will  for 
**  issue/'  because  the  latter  word  conveyed  the  meaning  of  the 
testator.  If  he  intended  that,  if  Nancy  Maxwell  should  have 
children  who  should  die  under  twenty-one,  leaving  children, 
those  last  mentioned  children  should  represent  their  parent,  and 
take  the  property  given  to  her,  he  has  used  the  very  words 
which  would  produce  that  effect  No  intent  is  discovered  by 
the  words  of  the  will,  or  in  the  relations  of  the  parties,  to  alt^ 
the  legal  construction  of  these  words. 

I  proceed  next  to  consider  the  last  clause.  '^  But  if  the  said 
Nancy  Maxwell,  George  Means,  William  Means,  and  Elizabeth 
Means,  should  all  die  without  leaving  any  issue  of  the  body  of 
either  of  them  alive  at  the  time  of  the  death  of  the  survivor  of 
them,  or  if  such  issue  should  all  die  before  attaining  the  age  of 
twenty-one  years,  as  aforesaid,  then  I  desire,  &c." 

The  word  ^  issue"  is  unquestionably  used  in  this  clause  in  the 
same  sense  in  which  it  is  used  in  the  particular  bequests  to  the 
children  and  families  of  each  of  his  brothers  and  children.  If, 
CD  the  death  of  the  survivor  of  his  brothers  and  sisters,  there 
should  be  no  child  of  either  of  them  living,  but  should  be  grand- 
children, they  would  not  all  be  dead  without  isstie,  and  the  re- 
mainder would  not  take  efiect  The  only  difficulty  I  have  ever 
felt  in  the  case  remains  to  be  considered.  It  depends  on  the 
meaning  of  the  words,  **  if  stick  issue  should  all  die  before  at- 
taining the  age  of  twenty-one  years."  Does  the  word  "  such" 
restrict  the  issue  which  may  take  to  those  which  are  living  at 
the  death  of  the  survivor,  or  may  the  issue  of  such  issue  take? 
If,  for  example,  on  the  death  of  Elizabeth  Ker,  the  survivor  of 
the  testator's  brothers  and  sisters,  the  issue  of  all  of  them  should 
be  under  the  age  of  twenty-one  years;  if  no  one  of  the  issue 
then  living  should  attain  the  age  of  twenty-one,  but  should  leave 
issue  that  do  attain  that  age,  would  such  issue  take?  Or  would 
the  property  pass  to  those  in  remainder?  According  to  a  literal 
interpretation  of  the  words,  it  would  pass  to  those  in  remainder; 
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but  I  think  the  will  discloses  enough  to  show  that  this  was  not 
the  intent  of  the  testator. 

Three  of  his  brothers  and  sisters  had  no  children,  certainly,  at 
the  date  of  the  will  The  testator,  therefore,  could  have  no  af- 
fection for  them,  but  as  the  descendants  of  his  brothers  and 
sisters.  In  this  view,  his  desire  to  provide  for  them  would  ex- 
tend  to  the  whole  family,  and  not  be  limited  to  their  children, 
or  to  such  issue  as  might  happen  to  be  living  at  the  death  of  the 
survivor,  to  the  exclusion  of  those  who  might  be  bom  after- 
wards. He  obviously  prefers  all  the  descendants  of  his  brothers 
and  sisters  to  the  more  remote  relations  who  are  the  remain- 
dermen. To  provide  for  those  descendants,  per  stirpes^  is  his 
primary  object  The  provision  for  the  more  remote  relations, 
is  postponed  till  the  extinction  of  the  issue  of  his  brothers  and 
sisters.  This  primary  intent,  I  think,  though  with  some  doubt, 
must  prevail,  and  if  all  the  issue  alive  at  the  death  of  the  sur- 
vivor should  be  under  age,  and  should  die  under  age,  leaving 
that  issue,  I  think  such  issue  would  take.  If  I  am  correct  in  this, 
the  remainder  is  too  remote,  because  it  is  limited  to  take  effect 
on  a  contingency  which  may  not  happen  during  a  life  in  being, 
or  twenty-one  years  afterwards. 

If  I  am  correct  in  this,  the  plaintiffs  are  entitled,  and  I  per- 
ceive no  objection  to  directing  a  conveyance  of  the  lands,  in- 
stead of  leaving  them  to  be  sold  by  the  executor,  it  being  un- 
derstood, that  the  terms  on  which  such  conve3rance  shall  be 
made,  are  adjusted  between  the  parties. 
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Before  Hon.  JOHN  MARSHALL,  Chief  Jostiee  of  the  United  States. 

Where  proceeB  is  to  be  served  on  the  thing  itself  wUeh  is  the  subject  of  contro- 
▼eraf ,  and  where  the  mere  possession  of  the  thinip  itself  by  the  service  ofthat 
procesi,  and  making  proclamation,  authorizes  the  Court  to  decide  upon  it  with- 
out notice  to  any  individual  whatever,  it  is  a  proceeding  in  rem^  to  which  all  the 
woild  are  parties,  and  in  every  saoh  case,  the  decree  b  conclusive  evidenoe 
against  aB  patties  interested,  thoogh  not  breught  hefyn  the  Coort  by  process. 
But  tifomgm  attackmaU  (under  the  law  of  Virginia,  see  R.  C.  of  1819,  ch.  123, 
p.  474),  is  not  a  proceeding  in  rem.  It  is  a  suit  by  a  plaintiff  against  defend- 
ants, and  a  decree  in  such  a  case  is  conclusive  evidence  only  against  parties 
and  privies.  Thns,  C.  being  indcMed  to  W.,  gave  his  note  &r  the  amoont,  and 
W.  assigned  the  note  to  M.,  and  W.  afterwards  left  the  country.  1^,  a  creditor 
of  W.,  attached  the  efibets  of  W.  in  the  hands  of  C.  C.  had  notice  of  the  as- 
signment  of  his  note  to  M.  A  decree  was  rendered  in  favour  of  R.  M.  subse- 
quently brought  suit  upon  the  note  against  C,  but  the  decree  was  satisfSed  be- 
fore aervioe  of  the  process  in  the  second  soit  C.  pleaded  the  deoree  in  &voar 
of  R.,  in  bar  of  M.'s  r^ht  of  actioB,  and  to  this  plea,  M.  demnrred.  The  Coiirt 
fft|»^fPff«<y  the  demurrer,  on  the  ground,  that  a  decree  rendered  in  a  suit  between 
two  pctfties,  is  not  admissible  evidence  in  a  suit  between  one  of  those  parties 
and  a  third  party.  But  the  Court  held,  that  if  M.  had  been  a  party  to  the  first 
suit,  the  decree  would  have  operated  a  bar,  and  the  demurrer  would  have  been 
overruled* 

Maeshall,  C.  J. — ^This  is  an  action  of  debt,  brought  by  the 
plaintiff^  as  assignee  of  — -—  Walsh,  on  a  note  given  by  the  de- 
fisndants  to  Walsh  on  the  10th  of  October,  1818. 

Hie  defendants  plead  in  bar,  a  decree  made  by  the  county 
court  of  Westmoreland,  sitting  in  chancery,  in  a  suit  brought 
by  Thomas  Bowand,  a  creditor  of  the  said  Walsh,  against  the 
said  Walsh  and  the  defendant  John  Chandler,  to  attach  the  ef- 
fects of  the  said  Walsh  in  the  hands  of  the  said  Chandler,  and 
subject  them  to  tlie  payment  of  the  debt  due  from  Walsh  to 
Rowand.  The  record  of  the  proceedings  in  that  suit,  forms  a 
part  of  the  plea,  and  shows  that  the  note  was  assigned  anterior 
to  the  answer  of  the  defendant,  and  that  he  had  notice  of  the 
assignment    The  decree  directs  the  defendant,  John  Chandler, 
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to  pay  to  Thomaa  Rowand,  out  of  the  note  given  by  John 
Chandler  &  Co.  to  vValsh,  the  sum  which  was  shown  to  be 
due  from  Walsh  to  Rowand ;  and  the  decree  was  enforced  be- 
fore the  service  of  process  in  this  cause. 

To  this  plea  the  plaintiff  has  demurred,  and  the  defendants 
have  joined  in  demurrer. 

It  is  admitted  that  the  decree  of  the  county  court  of  West- 
moreland is  erroneous,  and  would,  unquestionably,  be  reversed 
if  carried  before  a  superior  tribunal  But  this  Court  can  take 
no  notice  of  its  errors.  While  it  remains  in  force,  it  binds  the 
subject  as  conclusively  as  it  would  do,  had  it  been  affirmed  in 
the  highest  court  in  the  country.  The  question  is,  can  it  ailect 
the  rights  of  the  plaintiff  in  this  cause  ?  for  if  it  can,  it  concludes 
them. 

In  support  of  the  demurrer,  it  is  argued,  that  this  decree  can- 
not be  given  in  evidence  in  this  caus^,  as  the  plaintiff  is  neither 
a  party  nor  a  privy,  it  not  being  alleged  that  the  assignment,  or 
notice  of  h,  was  subsequent  to  the  attachment. 

The  rule  relied  on  by  the  plaintiff  is  familiar  to  every  gen- 
tleman of  the  profession,  and  has  not  been  controverted ;  but 
the  defendant's  counsel  insists  that  this  is  a  case  to  which  that 
rule  does  not  apply,  because  it  is  not  within  the  ordinary  juris- 
diction of  a  court  of  chancery,  but  a  case  of  which  that  court 
takes  cognizance,  by  virtue  of  a  statute,  and  is,  in  its  nature,  a 
proceeding  in  rem^  and  not  in  personam.  It  is,  he  says,  a  sen- 
tence on  the  thing  itself,  and  not  a  decree  against  the  person, 
and  that  in  all  cases  of  this  description,  the  subject  matter  is 
bound  by  the  sentence,  and  the  title  of  those  who  are  not  par- 
ticularly before  the  court,  is  as  entirely  decided,  as  the  title  of 
those  who  are.  In  support  of  this  rule,  he  referred  to  the  effect 
of  decisions  in  the  courts  of  admiralty,  and  in  the  court  of  ex- 
chequer, in  England,  which  courts  entertain  suits  in  rem^  to 
which  all  the  world  are  said  to  be  parties. 

The  principle  on  which  the  defendant  relies,  is  as  little  to  be 
questioned  as  that  asserted  by  the  plaintiff.  The  whole  inquiry 
is,  to  which  class  of  cases  does  that  under  consideration  belong  ? 
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What  is  the  nature  of  a  proceeding  in  rem?  And  in  what  does 
its  specific  difference  from  an  ordinary  action  consist  7  Is  every 
action  in  which  a  specific  article  is  demanded  a  proceeding  in 
rem?  If  it  were,  a  writ  of  right  which  demands  lands,  of  deti- 
noe  which  demands  a  personal  chattel,  would  be  a  proceeding 
tn  rem^  to  which  all  the  world  would  be  parties,  and  by  which 
the  rights  of  all  the  world  would  be  bound.  But  this,  all  know, 
is  not  the  law.  What,  then,  is  the  rule  by  which  cases  of  this 
description  are  to  be  ascertained  1 

I  have  always  understood  that  where  the  process  is  to  be 
served  on  the  thing  itself,  and  where  the  mere  possession  of 
the  thing  itself,  by  the  service  of  the  process  and  making  pro- 
clamation, authorizes  the  court  to  decide  upon  it  without  notice 
to  any  individual  whatever,  it  is  a  proceeding  in  rem^  to  which 
all  the  world  are  parties.  The  rule  is  one  of  convenience  and 
of  necessity.  In  cases  to  which  it  applies,  it  would  often  be 
impossible  to  ascertain  the  person  whose  property  is  proceeded 
against,  and  it  is  presumable  that  the  person  whose  property  is 
seized,  is  either  himself  attentive  to  it,  or  has  placed  it  in  the 
care  of  some  person  who  has  the  power,  and  whose  duty  it  is, 
to  represent  him  and  assert  his  claim*  Such  claim  may  be  as- 
serted ;  but  the  jurisdiction  of  the  court  does  not  depend  on, its 
assertion.  The  claimant  is  a  party,  whether  he  speaks  or  is 
silent;  whether  he  asserts  his  claim  or  abandons  it 

Thus,  in  the  case  of  Scott  v.  Shearman  and  others,  2  W. 
Blackst  Rep.,  977,  which  was  an  action  of  trespass  against  the 
ofiicer  who  had  seized  goods  which  were  condemned  in  the 
court  of  exchequer,  Judge  Blackstone  says,  '*  ttie  sentence  of 
condemnation  is  conclusive  evidence  in  a  case  in  which  no  no- 
tice was  given  to  the  owner  in  person,  who  was  not  a  party  to 
the>8uit,  because  the  seizure  itself  is  notice  to  the  owner,  who  is 
presumed  to  know  whatever  becomes  of  his  own  goods.  He 
knew  they  were  seized  by  a  revenue  officer.  He  knew  they 
were  carried  to  the  king's  warehouse.  He  knew,  or  might  have 
known,  that  by  the  course  of  law,  the  validity  of  that  seizure 
would  come  on  to  be  examined  in  the  court  of  exchequer,  and 
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codM  be  examined  nowhere  else.  He  had  notice  by  the  two 
proclamations,  according  to  the  course  of  that  court  He  had 
notice  by  the  writ  of  appraisement,  which  must  be  publicly  exe* 
cuted  on  the  spot'^here  the  goods  were  detained.  And  having 
neglected  this  opportunity  of  putting  in  his  claim  and  trying 
the  point  of  forfeiture,  it  was  his  own  lacke$,  and  he  shall  for 
ever  be  concluded  by  it'*  But  in  every  case  where  parties  are 
necessary  to  give  the  court  cognisance  of  the  cause,  the  Ai^ 
cree,  the  judgment,  or  the  sentence,  binds  those  only,  (with  some 
few  exceptions  standing  on  particular  principles),  who  are  par- 
ties or  privies  to  it  If  a  party  is  necessary,  it  follows  that  the 
party  should  be  one  who  has  the  real  interest ;  and  to  secure 
this,  the  interest  of  persons  who  are  not  parties  cannot  be  af- 
fected. This  is  understood  to  be  as  true  with  respect  to  cases  in 
the  courts  of  admiralty  and  of  the  exchequer,  as  in  courts  of  com- 
mon law  and  chancery.  If  a  case  be  cognizable  in  either  of  those 
courts,  in  consequence  of  the  seizure  which  vests  the  possession, 
and  of  a  general  proclamation  of  that  fact,  every  person  is  a 
party  to  the  proceeding,  and  his  interest  is  bound  by  the  sen- 
tence ;  but  in  a  case  in  which  the  law  requires  that  parties 
should  be  brought  before  the  court,  the  sentence  binds  those 
only  who  are  parties. 

If  this  be  the  rule,  it  remains  only  to  examine  the  act  of  as- 
sembly which  gives  this  remedy,  in  order  to  ascertain  its 
character. 

The  law  enacts,(l)  that  ''  if  in  any  case  which  hath  been 
or  shall  hereafter  be  commenced,  for  relief  in  equity  in  any 
superior  court  of  chancery,  or  in  any  other  court,  against  any 
defendant  or  defendants,  who  are  out  of  this  country  and  others 
within  the  same,  having  in  their  hands  effects  of,  or  otherwise 
indebted  to,  such  absent  defendant  or  defendants,  or  against 
any  such  absent  defendant  or  defendants,  having  lands  or  tene- 
ments within  the  commonwealth,  and  the  appearance  of  such 
absentees  be  not  entered,  &c.,"  "  in  all  such  cases  the  court 

(1)  Sec  Revised  Code  (of  Virginia)  of  1819,  cli.  123,  p.  AIL-^Editar] 
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may  make  any  order,  &c."  The  act  then  proceeds  to  make 
publication  equivalent  to  service  of  the  process,  so  far  as  is  ne- 
csssary  to  enable  the  court  to  decree  in  the  cause. 

The  process,  then,  given  by  the  act  of  assembly  in  the  particu- 
lar case,  is  not  against  the  thing,  but  the  person.  It  is  in  a 
suit  brought  against  a  defendant  not  residing  in  the  country, 
and  having  efiects  within  it,  that  this  proceeding  is  allowed ; 
and  of  course,  the  foreign  defendant  must  be  named  in  the 
subpcena  and  in  the  bilL  The  questions  to  be  decided  by  the 
court  in  every  such  case  are— -is  the  foreign  defendant  indebted 
to  the  plaintiff,  and  are  the  attached  effects  his  property  ?  The 
plaintiff  must  establish  both  of  these  facts,  and  the  defendants 
may  controvert  them.  It  is,  then,  a  case  which,  by  the  very 
words  of  the  law,  is  a  suit  between  parties  by  which  the  rights 
of  the  individuals  before  the  court  are  to  be  examined  and  de- 
termined. The  law  substitutes  publication  for  service  of  pro- 
cess on  the  absent  defendant,  which  shall  give  the  court  juris- 
diction over  the  cause,  and  enable  it  to  make  a  decree  for  the 
pajrment  of  the  debt,  which  is  chargeable  on  his  effects  in  the 
lands  of  the  garnishee.  No  reason  can  be  assigned  why  this 
decree  should  bind  a  person  who  is  not  a  party  nor  privy  to 
it,  which  does  not  apply  to  every  case.  No  reason  can  be 
given  for  the  rule  which  does  not  apply  to  this  case. 

It  is,  we  are  told,  excessive  oppression  that  a  court  of  justice 
should  decree  a  man  to  pay  a  sum  of  money,  and  after  enforc- 
ing its  decree,  compel  him  to  pay  the  money  a  second  time  to 
another  person.  This  is  admitted ;  but  it  is  also  oppression  to 
decree  the  money  of  A.  to  B. ;  every  illegal  and  unrighteous 
judgment  of  a  court  is  oppression.  The  law  presumes  no  such 
judgment  to  be  given ;  but  if  it  be  given,  the  law  deems  it  more 
reasonable  that  the  loss  should  fall  on  a  person  who  was  a  party 
to  the  suit,  who  could  assert  his  rights  and  controvert  the  de- 
cision, than  on  him  who  was  not  a  party  to  it,  and  who  had 
no  opportunity  of  controverting  it  Had  Mankin  been  a  party 
to  the  suit  in  Westmoreland  county  court,  the  decree  would 
have  bound  him,  had  it  been  as  iniquitous  as  it  now  appears  to 
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be ;  but  not  being  a  party,  the  rule  of  law  protects  him  from  its 
operation. 

It  has  been  truly  said,  that  our  law  respecting  foreign  attach- 
ments, is  founded  on  the  same  proceeding  in  London,  which  is 
established  by  custom.  Some  inconsiderable  difference  exists 
as  to  the  manner  of  proceeding  against  the  absent  defendants, 
which  has  no  bearing  on  the  question  arising  in  this  case ;  as  to 
that  question,  the  taw  is  the  same.  The  case  of  M*Daniel  et 
al.  V.  Hughes,  3  East,  867,  goes  fully  into  the  law  on  this  sub- 
ject ;  in  that  case,  as  in  this,  a  decree  of  the  court  was  pleaded 
in  bar  to  an  action  brought  by  the  foreign  defendant  himself 
against  his  debtor,  and  in  that  case,  too,  a  demurrer  was  filed 
to  the  plea.  It  was  contended  in  argument,  '<  that  three  parties 
are  necessary  in  a  foreign  attachment-— the  plaintiff,  the  defend- 
ant, and  a  garnishee.  The  plaintiff  must  prove  his  debt,  the 
defendant  must  have  due  notice  of  the  process  against  him,  and 
the  garnishee  must  be  in  actual  possession  of  the  defendant's 
property  which  is  to  be  attached."  The  law,  as  laid  down  for 
the  plaintiff,  was  not  controverted ;  but  it  was  insisted  that,  ac- 
cording to  the  custom,  the  return  of  nihil  authorized  the  attach- 
ment ;  and  of  this  opinion  was  the  court,  and  for  this  reason 
the  demurrer  was  overruled.  The  person  who  claimed  the 
property  was  in  that  case  a  party  to  the  suit,  and  snch  proceed- 
ings were  had  against  him  as,  according  to  the  custom,  author- 
ized the  court  to  pronounce  judgment  in  the  case.  He  was  pre- 
cisely in  the  same  situation  as  the  plaintiff  in  this  case  would 
have  been,  had  he  been  named  as  a  defendant  in  the  subpoena, 
and  been  included  in  the  publication.  Had  this  essential  cir- 
cumstance been  wanting  in  the  case  of  M'Daniel  v,  Hughes,  it 
is  apparent  from  the  whole  report,  that  the  demurrer  must  have 
been  sustained. 

Upon  the  best  examination  I  have  been  able  to  make  of  the 
cases  which  have  been  cited,  as  well  as  upon  principle,  I  am 
perfectly  satisfied,  that  a  foreign  attachment  is  not  to  be  con- 
sidered as  a  proceeding  in  rem^  but  as  a  suit  by  a  plaintiff 
against  defendants,  and  that  a  decree  in  such  cases  is  within 
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the  general  rule  of  being  conclusive  evidence  only  against  par- 
ties and  privies.   The  demurrer,  therefore,  is  su8tained.(2) 

(3)    In  Kelso  v,  BUckbom,  3  Leigh,  306,  Carr,  J^  said,  that  **  the  proceeding 
by  foreign  attachment,  against  absentees,  was  an  innovation  upon  the  common 
law;  a  proceeding  tii  rem  founded  on  the  necessity  of  the  case,  lest  there  should 
be  an  absdnte  fidlure  of  justice,  and  like  all  ex  parte  proceedings,  it  was  liable  to 
great  abuie,  unless  care^j  watched  and  strictly  confined  to  the  ground  covered 
hy  the  law.   It  was  not  under  their  general  jurisdiction  that  courts  of  equity  took 
eognizanoe  of  those  cases,  but  under  particular  statutes;  and  these,  it  would  be 
found,  had,  with  special  care,  marked  out  the  extent  and  described  the  manner  of 
(he  prooeeding.**   It  is  very  apparent,  fVom  an  examination  of  the  case  of  Kelso  v. 
Blackbiini,  that  Judge  Carr  did  not  intend  to  say,  that  the  proceeding  by  foreign 
tttachment,  in  Virginia,  was,  in  the  strictest  sense  of  the  term,  and  to  all  intents, 
I  proceeding  in  rem^  but  simply  that  it  was  in  the  nature  of  a  proceeding  tii  rem. 
The  question  in  that  case  was,  whether  the  essential  circumstance  of  the  non-red- 
denee  of  the  debtor  was  set  forth  with  sufficient  distinctness  in  the  complainant's 
bQl,  the  foundation  of  the  jurisdiction  of  the  court  being  the  non-reeidence  of  the 
debtor,  and  Ass  hating  effects  in  Vtrginia,    U^  because  cognizance  of  the  proceed- 
ing in  foreign  attachment  was  not  taken  by  courts  of  equity,  by  virtue  of  their 
"general  jurisdiction,''  but  under  ** particular  statutes,"  and  because  it  was  ** liable 
to  great  abuse,"  the  proceeding  should  be  **  carefully  watched  and  strictly  confined 
to  the  ground  covered  by  the  law,"  it  is  clear  that  the  judge  did  not  intend  to  lay 
down  the  general  proposition  in  a  sense  which  would  abolish  the  familiar  rule  of 
efidenoe,  that  judgments  or  decrees  are  only  evidence  against  parties  and  privies, 
in  t  sense  which  would  give  a  decree  in  a  proceeding  by  foreign  attachment,  a 
more  extended  operation  against  third  persons  than  an  ordinary  decree  of  a  court 
of  e^ty.  It  is  most  obvious,  that  the  learned  judge,  in  speaking  of  the  liability  to 
abase,  m  the  proceedings  by  foreign  attachment  under  an  act  of  assembly,  **  like 
sA  ether  ex  parte  preoeedinge^  had  reforence  to  the  abeent  defendant  himself  (and 
to  none  other),  against  whom,  firom  the  very  necessity  of  the  case,  the  law  was 
compelled  to  substitute  the  fafmal  and  eonetructite  notiee  6y  puhUcation^  for  the 
setaoJ  eervke  of  process  required  in  the  case  of  Aome  defendants. — [Editer.] 
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Hon.  JOHN  MARSHALL,  Chief  Justice  of  the  United  States. 


James  Hopkirr,  Surviving  Partner  of  Spiers,  Bowman  &  Co.  v. 
Archibald  Cart  Randolph,  Administrator  of  Thomas  Rah- 
DOLPR,  deceased,  the  said  Archibald  Cart  Randolph,  in  his 
own  right,  Isham  Randolph,  Thomas  Randolph,  Randolph 
Harrison,  and  Mart  his  wife,  and  John  Williams,  Admi- 
nistrator of  John  Bowman,  deceased. 

It  is  a  general  principle,  that  a  Tolontary  conveyance,  made  by  a  person  indebted 
at  the  time,  is  Toid  as  to  the  creditors  whose  debts  existed  when  the  gift  was 
made.  Bat,  though  the  fact  of  the  donor's  being  indebted  at  the  time  of  such 
voluntary  conveyance,  is  a  strong  badge  of  fraud,  yet  where  the  donor's  fortune 
was  ample,  and  a  gift  made  by  him  to  his  daughter  at  her  marriage  was  com- 
paratively trivial,  and  the  husband  received  and  retained  possession  of  the  sub- 
ject of  the  gift;  though  the  donor  afterwards  became  insolvent,  the  Court  re- 
ftised  to  set  the  gift  aside  as  fraudulent;  a  reasonable  advancement,  made  under 
such  circumstances,  not  being  embraced  by  the  statute  of  frauds. 

QiMBTf,  How  far  the  intervening  marriage  of  the  daughter  would  affect  such  a 
question,  as  between  the  creditors  of  the  donor,  and  the  husband  of  the  daughter  ? 
Would  the  subsequent  or  contemporaneous  marriage  of  the  daughter  render 
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valid  a  pft  which,  independent  of  that  marriage,  wocdd  be  void  aa  to  the  ante- 
cedent creditors  of  the  donor  1  It  seems,  that  if  the  gift  could  be  considered,  in 
any  fiur  constmction,  as  the  inducement  to  the  marriage,  the  marriage  would 
give  validity  to  a  gift,  which,  otherwise,  would  be  void  as  to  the  creditors. 

A  &ther  conveys  a  large  portion  of  his  estate  to  his  sons,  withoat  valaaUe  con- 
sideratian,  and  directs  that  they  shall  ezeente  bonds  for  a  specific  sum  to  a  th  bd 
person,  the  husband  of  the  donor's  daughter.  This  is  virtually  a  charge  upon 
the  property,  and  is  to  be  considered  as  if  it  was  a  gift  from  the  father  to  his 
son-in-law  directly,  and  the  latter  is  liable  to  the  creditors  of  the  father,  (or  any 
moneys  received  by  him  in  satisfaction  of  such  bonds. 

T.  R.  being  possessed  of  a  large  estate,  made  a  division  of  it  among  his  three  sons, 

A.  C  R^  I.  R.  and  T.  R^  and  in  consideration  thereof,  directed  them  to  execute 
their  bonds  to  R.  H.,  the  husband  of  the  donor's  daughter,  for  £  250  each.    J. 

B.  obtained  a  judgment  against  T.  R.,  the  elder,  after  the  division  of  his  estate. 
Execution  on  the  judgment  was  stayed,  the  plaintiff  entering  into  an  agreement 
with  A.  C.  R.,  whereby  it  was  stipnlalsd  that  A.  C.  R.  shoold  pay  the  debt  in 
three  annual  instalments.  T.  R.,  the  elder,  and  his  three  sons,  all  became  insol- 
vent befine  the  payment  of  the  said  debt  Held:  That  the  stay  of  execution 
does  not  discharge  R.  H.  from  his  liability  to  pay  to  the  creditor  any  money  re- 
ceived by  him  in  payment  of  the  bonds,  although,  when  the  judgment  was  ren- 
dered, A.  G.  R.  poeeessed  sufficient  property  to  satisfy  it  The  principle,  that 
where  any  indulgence  is  extended  by  a  creditor  to  his  debtor,  and  the  debtor 
subsequently  becomes  insolvent,  the  creditor  loses  his  recourse  against  the  secu- 
rity, does  not  apply  in  favour  of  a  mere  donee, 

R  teeme,  that  where  a  father  executes  a  voluntary  bond  to  his  son-in-law,  the 
obligee  will  not  be  held  responsible  to  the  prior  creditors  of  the  father,  fbr  the 
monsry  aetoally  received  in  payment,  in  whole  or  in  part,  of  the  bond,  such 
fohmtaiy  bond  not  being  within  the  statute  of  frauds. 

If  several  voluntary  conveyances  are  made  to  different  individuals,  which  are 
fraudulent  as  to  creditors,  the  donees  will  not  be  held  liable,  only  for  the  propor- 
tions which  their  respective  gifb  bear  to  the  debts  of  the  donor,  but  the  wkeU 
ii/temry  such  gift  will  be  subjected  to  the  payment  of  the  debts  of  the  donor. 

T.  R.  conveyed  lands  to  his  three  sons,  without  valuable  consideration,  who  con- 
veyed them  away  to  third  persons.  Quare^  Are  the  lands  in  the  hands  of  a  pur- 
chaser liable  to  the  daim  of  a  creditor  of  the  father  7  However  this  may  be, 
the  creditor  cannot  be  compelled  to  proceed  against  such  purchaser,  and  no  de- 
cree woold  be  rendered  against  him«  in  aid  of  a  volunteer,  who  was  able  to  pay 
the  debt 

Marshall,  C.  J.,  delivered  the  following  opinion,  which  pre- 
sents a  full  view  of  all  the  material  facts : 

In  the  year  1790,  the  defendant,  Randolph  Harrison,  inter- 
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married  with  the  defendant  Mary,  daughter  of  Thomas  Ran- 
dolph, deceased,  who  was  then  in  possession  of  a  maid-servant, 
a  negro  girl,  and  a  riding-horse,  which  had  been  given  her  some 
years  before  by  her  father,  who  was  at  the  time  of  the  gift  and 
of  the  intermarriage,  possessed  of  a  considerable  estate.  This 
property  was,  upon  the  intermarriage,  retained  by  the  donee, 
and  has  ever  since  remained  in  possession  of  Randolph  Har- 
rison. In  the  autumn  of  the  year  1793,  Thomas  Randolph 
and  his  three  sons,  Archibald  Gary,  Isham,  and  Thomas,  agreed 
on  a  division  of  his  estate,  and  property  to  a  large  amount  was 
conveyed  to  each  of  the  sons,  in  consideration  of  love  and  na- 
tural affection,  of  certain  specific  debts,  and  also  of  bonds  for 
£250,  payable  by  each  of  them  to  their  sister  Mary  Har- 
rison. 

In  the  year  1795,  John  Bowman,  styling  himself  surviving 
partner  of  Spiers,  Bowman  &  Co.,  instituted  a  suit  in  this  Court 
against  Thomas  Randolph,  and  in  May,  1796,  obtained  a  judg- 
ment by  confession  for  the  debt  in  the  declaration  mentioned, 
to  be  discharged  by  the  payment  of  i  1,532  469  with  interest  at 
the  rate  of  five  per  cent  per  annum,  from  the  1st  day  of  Sep- 
tember, 1775,  till  paid,  with  costs.  Execution  on  this  judgment 
was  stayed,  and  the  judgment  was  to  be  discharged  in  equal  in- 
stalments of  one,  two,  and  three  years.  Archibald  Cary  Randolph, 
who  transacted  his  father's  business,  made  the  agreement  for  the 
confession  in  his  father's  name,  and  engaged  to  pay  the  judg- 
ment according  to  its  terms.  To  obtain  his  undertaking  for 
the  payment  of  the  judgment  appears  to  have  been  the  principal 
motive  with  the  plaintiff's  agent  for  suspending  execution. 

On  the  25th  o(  June,  1800,  a^ri  facias  was  issued,  which 
was  returned  ''  no  effects."  ArchibiUd  Cary  Rando^h  had 
wasted  and  misapplied  the  estate  and  crops  of  his  father. 

In  1800  or  1801,  Thomas  Randolph  departed  this  life,  intes- 
tate, and  in  the  year  1803  James  Hopkirk,  stating  himself  to  be 
the  surviving  partner  of  Spiers,  Bowman  &  Co.,  filed  his  bill  in 
this  Court,  making  Archibald  Cary  Randolph  administrator  of 
Thomas  Randolph,  deceased,  and  the  said  Archibald  Cary  Ran- 
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dolph,  Isham  Randolph,  and  Thomas  Randolph,  and  Randolph 
Harriflon,  and  Mary  his  wife,  children  and  distributees  of 
Thomas  Randolph,  deceased,  defendants  thereto.  The  bill  aU 
leges  that  the  estate  of  Thomas  Randolph  was  considerable ; 
that  the  deeds  to  his  sons  are  fraudulent ;  that  his  children  are 
in  possession  of  property  which  ought  to  satisfy  his  debt,  and 
prays  a  decree  against  them  in  such  proportions  as  the  Court 
may  direct,  or  such  other  decree  as  may  be  adapted  to  his 
case. 

Several  accounts  have  been  taken,  and  in  the  progress  of  the 
cause,  it  appears  that  the  estate  of  Thomas  Randolph  senior, 
is  wasted,  and  that  all  his  sons  are  notoriously  insolvent  The 
plaintiff  claims  the  whole  debt  from  his  son-in-law,  Randolph 
Harrison,  or  so  much  thereof  as  can  be  satisfied  out  of  the  pro- 
perty he  has  received  with  his  wife. 

On  the  hearing,  the  Court  was  of  opinion  that  the  personal 
representative  of  John  Bowman  ought  to  be  a  party,  where- 
upon the  bill  was  amended,  and  John  Williams,  administrator, 
&c  of  John  Bowman,  deceased,  was  made  a  defendant,  and  his 
answer  was  filed,  admitting  the  right  of  the  plaintiff  to  the 
debt 

The  defendant  rests  his  defence  on  two  grounds : — First,  He 
contends  that  receiving  a  judgment  with  a  stay  of  execution, 
with  a  stipulation  that  Archibald  Cary  Randolph  would  pay  the 
debt,  changes  its  character,  and  amounts  to  a  waiver  of  his 
claim  upon  the  property  in  the  hands  of  Randolph  Harrison. 
Secondly,  That  the  gifts  to  Randolph  Harrison  are  not  within 
the  statute  of  frauds.  1.  The  judgment  is  against  Thomas 
Randolph  senior,  and  appears  by  the  record  to  have  been  con- 
fessed by  his  attorney ;  this  was  probably  under  the  instructions 
of  Archibald  Cary  Randolph;  but  Archibald  Cary  Randolph 
acted  as  his  agent,  and  it  is  to  be  presumed,  from  all  the  cir- 
cumstances, with  full  power.  The  judgment  could  not  merge  in 
the  agreement  with  Archibald  Cary  Randolph,  and  was  indeed  a 
part  of  that  agreement ;  it  was  not  understood  that  Thomas 
Randolph  was  to  be  discharged,  and  Archibald  Cary  Randolph 
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substituted  in  his  place ;  but  that  time  was  to  be  given  to 
Thomas  Randolph,  in  consideration  of  the  collateral  security 
furnished  by  the  undertaking  of  Archibald  Gary  Randolph 
to  pay  the  debt 

But  the  defendant  insists  that  the  plaintiff,  by  disabling  him- 
self from  proceeding  against  Thomas  Randolph,  has  discharged 
Randolph  Harrison,  upon  the  principle  that  the  same  act  would 
have  discharged  a  security  of  Thomas  Randolph. 

The  two  cases  do  not,  in  the  opinion  of  the  Court,  stand  oa 
the  same  reason.  The  creditor  who  gives  time  to  his  debtor, 
hinders  the  security  from  proceeding  himself  against  the  debtor 
to  recover  the  money  he  may  have  paid.  But  had  Mr.  Harri- 
son paid  this  debt,  he  could  not  have  recovered  it  from  Thomas 
Randolph.  A  volunteer  who  loses  the  property  given  him  frooi 
defect  of  title,  has  no  legal  recourse  against  the  donor  at  any 
time,  unless  there  be  an  express  warranty.  I  am,  then,  of  opia- 
ion,  that  the  stay  of  execution,  and  the  transactions  with  Archi- 
bald Gary  Randolph,  although  the  debt  might  certainly  have 
been  satisfied,  had  the  creditor  proceeded  in  the  usual  manner, 
constitute  no  bar  to  the  present  suit  They  aggravate  the  hard- 
ship of  the  defendant's  case,  but  do  not  constitute  a  defence  at 
law,  or  in  this  Gourt 

2.  I  proceed,  then,  to  the  inquiry,  how  far  the  property  which 
came  to  the  possession  of  Randolph  Harrison  is  liable  to  the 
creditors  of  Thomas  Randolph  ? 

The  words  of  the  statute  are,  '*  every  gift,  &c.,  had,  or  made 
and  contrived  of  malice,  fraud,  covin,  collusion  or  guile,  to  the 
intent  and  purpose  to  delay,  hinder,  or  defraud  creditors  of  their 
just  and  lawful  actions,  &c.  shall,  from  henceforth  be  deemed 
and  taken  (only,  &c.)  to  be  clearly  and  utterly  void." 

Were  this  statute  now  for  the  first  time  to  be  expounded,  the 
Gourt  would  find  much  difficulty  in  construing  it  as  directed 
against  voluntary  gifts  or  conveyances,  merely  because  they 
were  voluntary.  The  language  of  the  act  comprehends  such 
as  are  made  of  malice,  fraud,  covin,  collusion,  or  guile,  with 
intent  or  purpose  to  delay,  hinder,  or  defraud  creditors.     This 
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intent  or  purpose,  would  be  supposed  to  constitute  the  contami* 
nating  principle,  which  would  infect  and  vitiate  the  gift  or  con- 
yeyance,  and  would  be  required  to  bring  the  particular  case 
within  the  act 

But  as  this  intent  is  concealed  within  the  bosom  of  the  actors, 
it  would  be  the  duty  of  the  Court  to  'infer  it  from  the  character 
of  the  transaction,  and  as  the  equity  of  the  creditors  is  generally 
stronger  than  that  of  mere  volunteers,  the  Court  ought  to  lean 
to  the  side  of  the  creditor,  and  to  consider  every  gift  or  volun- 
tary conveyance  as  coming  within  the  statute,  the  fairness  of 
which  was  not  conclusively  proved.  Even,  independent  of  the 
statute,  gifts  or  voluntary  conveyances,  which  obviously  de- 
feated the  claim  of  a  creditor,  would  be  considered  as  fraudu- 
lent, so  far  as  regarded  him.  The  donee,  therefore,  would  al- 
ways be  required  to  prove  the  fairness  of  his  title.  If  he  be  not 
a  purchaser  for  a  valuable  consideration,  it  would  be  incumbent 
on  him  to  show  a  case,  not  only  without  taint,  but  free  from 
suspicion.  If  the  circumstances  of  the  gift  be  such  that,  ac- 
cording to  any  reasonable  probability,  it  might  originate  in  any 
impure  motive,  or  might  in  fact  prove  injurious  to  creditors,  by 
withdrawing  a  subject  to  which  they  had  just  pretensions,  the 
fair  construction  of  the  act  would  comprehend  it.  But  a  con- 
struction which  should,  under  all  circumstances,  comprehend 
every  gift,  merely  because  it  was  voluntary,  might  derange  the 
ordinary  course  of  society,  and  produce  much  greater  injustice 
than  it  would  prevent.  A  man,  for  example,  of  great  opulence, 
owing  some  debts,  feels  himself  bound  to  advance  his  children, 
when  they  leave  him  to  act  for  themselves,  and  to  perform  their 
own  parts  on  the  great  theatre  of  the  world.  His  own  feelings 
and  public  opinion  would  equally  reproach  him,  should  he  with- 
hold from  them  those  aids  which  his  circumstances  and  their 
education  and  station  in  life  would  seem  to  require.  A  reason- 
able advancement,  under  such  circumstances,  so  far  from  being 
considered  as  collusive,  or  made  with  an  intent  to  defraud  cre- 
ditors, would  be  obviously  a  provision  required  by  justice  and 
the  common  sense  of  mankind.    If,  after  a  long  lapse  of  time. 

Vol.  II.— S 
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the  child,  having  acquired  credit  in  virtue  of  the  estate  in  his 
possession,  and  apparently  his  own,  should,  as  well  as  his  parent, 
become  insolvent,  all  would  admit  that  the  equity  of  his  creditors 
would  be  stronger  than  the  equity  of  the  creditors  of  his  father. 
But  should  he  not  become  insolvent,  but  should  settle  in  life, 
marry  in  the  visible  possession  of  property  given  to  him  in  good 
faith,  as  a  reasonable  provision  made  by  an  opulent  parent, 
whose  circumstances  were  not  only  unsuspected,  but  were  in 
truth  perfectly  sound,  the  subsequent  failure  of  that  parent*  at  a 
distant  period  of  time,  could  not  reasonably  be  connected  with 
that  advancement,  so  as  to  impress  upon  it  the  stamp  of  fraud. 
No  fraudulent  intent,  no  intent  to  delay,  or  in  any  manner  to 
injure  creditors,  could  be  inferred.  The  consequence  could  not 
be  apprehended  from  the  act,  and,  therefore,  the  act  could  not 
be  considered  as  constructively  fraudulent.  It  would  seem  to 
be  a  fair  disposition  of  property,  a  fair  exercise  of  the  power 
of  ownership,'  and  not,  I  think,  within  the  statute  of  frauds,  were 
that  statute  now  first  to  be  applied  to  such  a  case. 

But  the  statute  has  been  long  in  force,  and  numerous  deci- 
sions have  been  made  upon  it,  both  in  England  and  in  this 
country.  Those  decisions  are  admitted  to  bind  this  Court. 
They  determine,  that  a  voluntary  gift  is  void  as  to  creditors, 
whose  debts  existed  at  the  time  the  gift  was  made.  This  is  the 
general  principle,  and  as  a  general  principle,  it  is  believed  to  be 
unquestionably  a  sound  one.  Untrammelled  by  precedents,  this 
Court  would,  at  this  time  and  in  this  case,  establish  it.  But  the 
difierence  between  a  general  principle,  and  one  which  is  uni- 
versal in  its  application,  which  is  so  inflexible  as  to  permit  no 
case  to  be  withdrawn  from  it  by  any  circumstances,  however 
strong,  which  would  make  this  act  equivalent  to  an  act  annul- 
ling all  gifts  or  voluntary  conveyances,  made  by  a  person  In- 
debted at  the  time,  however  large  his  fortune,  and  however  in- 
considerable his  debts  or  his  gift,  must  be  admitted  by  all.  The 
extent  of  the  principle,  then,  established  by  these  decisions,  must 
be  ascertained  by  a  review  of  the  decisions  themselves,  of  the 
terms  in  which  they  have  been  expressed,  and  of  the  circum- 
stances to  which  those  terms  have  been  applied. 
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It  has  been  truly  observed  that  some  shades  of  diflference 
appear  in  the  cases  on  this  subject  Some  judges  have  shown 
a  disposition  to  press  the  principle  farther  than  others,  and 
have  expressed  themselves  in  terms  more  or  less  favoarable  to 
the  creditor  or  donee. 

Questions  of  this  sort  have  been  most  common  in  chancery, 
but  as  courts  of  law  have  concurrent  jurisdiction,  and  as  they 
have  received  the  same  construction  in  both  courts,  it  may  be 
proper  to  notice  the  opinions  that  have  been  expressed  by  an 
eminent  judge  in  a  common  law  court.  In  the  case  of  Cado^ 
gan  V.  Kennett,  Cowper,  434,  Lord  Mansfield  said:  ''These 
statutes  (the  stat  of  the  13th  and  27th  Eliz.)  cannot  receive  too 
liberal  a  construction,  or  be  too  much  extended  in  the  sup- 
pression of  fraud.  The  statute  of  13  Eliz.  ch.  5,  which  relates 
to  frauds  against  creditors,  directs  '  that  no  act  whatever,  done 
to  defraud  a  creditor,  shall  be  of  any  effect  against  such  credi- 
tor or  creditors;'  but  then,  such  a  construction  is  not  to  be  made 
in  support  of  creditors  as  will  make  third  persons  sufferers. 
Therefore,  the  statute  does  not  militate  against  any  transaction, 
bona  fidCf  and  where  there  is  no  imagination  of  fraud.  And 
so  is  the  common  law." 

In  the  case  of  Doe  v.  Routledge,  Cowper,  710,  the  same 
judge  says:  "  A  custom  has  prevailed,  and  leant  extremely,  to 
consider  voluntary  settlements  fraudulent  against,  creditors. 
But  if  the  circumstances  of  the  transaction  show  it  was  not 
fraudulent  at  the  time,  it  is  not  within  the  meaning  of  the  sta- 
tutes, though  no  money  was  paid." 

In  the  same  case  he  afterwards  says:  ''One  great  circum- 
stance, which  should  always  be  attended  to  in  these  transac- 
tions, is,  whether  the  person  was  indebted  at  the  time  he  made 
the  settlement?  If  he  was,  it  is  a  strong  badge  of  fraud." — 
(Page  71 1.) 

The  impression  made  by  these  declarations  of  Lord  Mans- 
field is,  that  every  gift  made  by  a  person  indebted  at  the  time, 
is  liable  to  great  and  serious  objection,  and  is,  to  use  his  own 
expression,  a  strong  badge  of  fraud,  but  is  not,  necessarily,  and 
under  all  possible  circumstances,  absolutely  fraudulent 
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No  English  chancellor  has  leaned  more  to  the  creditors,  in 
questions  arising  on  these  statutes,  than  Lord  Hardwicke. 

In  the  case  of  Russell  et  al.  v.  Hammond  et  al.,  1  Atkyns,  13, 
Lord  Hardwicke  said :  <^  A  great  deal  has  been  said  on  this 
head,  but  it  depends  on  circumstances,  and  every  case  varies 
in  that  respecU  There  are  many  opinions  that  every  voluntary 
settlement  is  not  fraudulent :  what  the  judges  mean  is,  that  a 
settlement  being  voluntary,  is  not,  for  that  reason,  fraudulent, 
but  an  evidence  of  fraud  only.(l)  Though  I  have  hardly  known 
one  case  where  the  person  conveying  was  indebted  at  the  time 
of  the  conveyance,  that  hsis  not  been  deemed  fraudulent" 

This  strong  expression  of  opinion  against  voluntary  settle- 
ments, made  by  a  person  indebted  at  the  time,  was  used  in  a 
case  where  the  relative  value  of  the  subject  settled  to  the  estate, 
and  debts  of  the  settler  is  not  indeed  stated,  but  where  there  is 
reason  to  believe  that  it  was  considerable.  It  was  made,  too, 
in  a  case  where  the  settlement  was  in  part  sufiported,  because 
it  was  made  on  a  valuable  consideration,  and  in  part  declared 
void,  because  it  was  made  for  the  benefit  of  the  settler  himself. 
Trivial  gifts,  made  without  .any  view  to  creditors,  with  inten- 
tions obviously  fair  and  proper,  do  not  seem,  from  his  language, 
to  have  been  on  the  mind  of  the  judge.  It  is  observable,  too, 
that  he  does  not  lay  down  the  principle  as  being  universal,  but 
says,  ^  he  has  hardly  known  one  case  where  the  person  con- 
veying was  indebted  at  the  time  of  the  conveyance,  that  has 
not  been  deemed  fraudulent" 

In  Taylor  v.  Jones,  2  Atk.  600,  the  master  of  the  rolls  said : 
^*  I  look  upon  it  as  being  a  standing  rule  as  to  creditors  for  a 
valuable  consideration,  that  it"  (a  voluntary  settlement  after 
marriage)  *^  is  always  looked  upon  as  fraudulent,  and  within 
the  13th  Eliz.  ch.  5."  This  expression  is  certainly  a  very  com- 
prehensive one ;  but  it  is  applied  expressly  to  a  family  settle- 
ment, not  to  an  inconsiderable  gift,  and  is  used  in  a  case  in  which 
the  settler  reserved  to  himself  an  Interest  for  his  life. 

In  the  case  of  Lord  Townshend  t;.  Windham,  3  Vesey,  Sen.  1 1, 

(1)  BovejV  c«0e,  1  Vent  193.    Lord  Teynhun  v,  Mullens,  1  Mod.  119. 
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the  chancellor  said:  *'But  I  know  no  case  on  the  13th  Eliz. 
where  a  man,  indebted  at  the  time,  makes  a  mere  voluntary 
conveyance  to  a  child  without  consideration,  and  dies  indebted, 
but  that  it  shall  be  considered  as  part  of  his  estate  for  the  bene- 
fit of  his  creditors."  This  language  is  undoubtedly  very  strong, 
but  it  is  used  in  a  case  in  which  the  father  had,  by  deed,  in 
pursuance  of  a  general  power,  appointed  money  to  be  raised 
for  the  benefit  of  his  daughter.  The  case  was,  in  substance, 
this: — Mr.  Windham,  being  seised  for  life  of  a  large  estate,  re- 
mainder to  his  nephew  in  tail,  covenanted  that  his  nephew 
should  take  the  profits  during  his  life,  on  his  permitting  any 
person  whom  Mr.  Windham  should  appoint,  by  deed  or  will,  to 
take  the  profits  for  the  same  length  of  time  after  the  estate  should 
come  to  the  nephew.  The  testator,  by  deed,  appointed  that  his 
daughter  should  take  these  profits,  and  it  being  determined  that 
they  were  part  of  the  general  assets,  the  chancellor  declared 
them  liable  to  the  claims  of  creditors.  This  language,  there- 
fore, is  applied  to  a  conveyance  which  is  to  take  effect  after 
the  death  of  the  testator.  It  may  well  be  doubted  whether  the 
nephew  could  have  been  compelled  to  relinquish  the  profits  re- 
ceived, had  the  conveyance  to  him  been  purely  voluntary. 

In  the  case  of  Kidney  v.  Cousmaker,  12  Yes.  136,  the  gene- 
ral doctrine  that  a  voluntary  settlement  is  void  as  to  creditors, 
is  again  recognised ;  but  that,  too,  was  a  settlement  affecting 
a  considerable  portion  of  the  property  of  the  settler. 

The  books  are  full  of  cases  in  which  the  principle  is  acted  on 
as  one  perfectly  settled;  but  in  all  of  them,  so  far  as  my  re- 
searches have  gone,  there  has  been  a  conveyance  of  property  to 
a  considerable  amount — some  settlement  of  a  thing  still  exist- 
ing—or some  bond  or  contract  to  be  complied  with  in  future. 
The  case  of  Partridge  and  Wife  v.  Goss  et  al..  Ambler,  506, 
cited  by  the  defendant,  is  a  case  of  a  gift  of  money ;  but  that 
case  is  obviously  founded  on  the  actual  fraudulent  intent  of  the 
giver. 

The  suit  was  brought  by  the  legatees  of  £dward  Godfrey, 
against  his  executors,  fbr  an  account  of  the  personal  estate  of 
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the  testator,  and  to  have  a  legacy  of  £  6000  secured.  An  account 
was  directed  in  1736,  and  Joseph  SewoII>  one  of  the  executors, 
was  reported  to  be  largely  indebted.     He  was,  in  1746,  commit- 
ted to  the  Fleet  prison,  for  not  complying  with  an  order  of 
court,  directing  him  to  pay  into  the  bank  £3000,  part  of  the 
money  in  his  hands,  where  he  remained  till  1750,  when  he  died 
insolvent.    The  plaintifls  brought  a  supplemental  bill  against 
his  children,  four  daughters,  who  had  been  advanced  by  Sewell 
in  his  lifetime.    Two  of  the  daughters  were  married,  and  the 
bill  was  dismissed  at  the  hearing  as  to  them,  because  the  money 
they  had  received  was  given  as  marriage  portions.    The  two 
remaining  daughters  were  single,  and  stated  in  their  answers, 
each  of  them,  that  she  had  received  £  500,  in  December,  1743, 
as  a  free  gift  for  her  maintenance  and  subsistence  in  the  world. 
The  chancellor  took  time  to   consider  whether  this  money 
should  be  refunded.   He  says :  **  It  struck  me  at  first  as  a  hard- 
ship to  make  the  children  refund,  especially  as  such  a  gift  could 
not  be  considered  as  a  trust  for  the  giver ;  but,  on  considera- 
tion, I  think  no  man  has  such  a  power  over  his  own  property  to 
dispose  of  it  so  as  to  defeat  his  creditors,  unless  for  considera- 
tion.   It  is  the  motive  of  the  giver,  not  the  knowledge  of  the 
acceptor,  that  is  to  weigh.    The  statute  extends  to  all  cases 
except  where  there  is  good  consideration.  Bind  bona  fide;  blood 
has  been  held  not  to  be  a  good  consideration.    I  have  no  doubt 
but  that  this  voluntary  gift  proceeded  from  affection  getting  the 
better  of  justice."  "  It  was  done  secretly  and  pendente  lite.**  His 
lordship  was  asked,  for  the  information  of  the  bar,  who  thought 
he  had  laid  down  the  position  too  broadly,  whether  he  did  not 
mean  to  confine  it  to  the  circumstances  of  the  case  ?   That, 
otherwise,  a  parent  could  not  make  any  gift  whatever,  of  ever 
so  small  value,  to  his  child,  without  its  being  liable  to  be  taken 
away  in  favour  of  creditors ;  to  which  he  said :  "  that  the  frau- 
dulent intent  is  to  be  collected  from  the  magnitude  and  value 
of  the  gift."    The  idea  of  the  bar  that  the  chancellor  had  laid 
down  the  position  too  broadly,  must  have  been  founded  on  the 
words :  <'  I  think  no  man  has  such  a  power  over  his  own  proper- 
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ty  to  dispose  of  it  so  as  to  defeat  bis  creditors,  unless  for  con- 
sideration." **  The  statute  extends  to  all  cases  except  where 
there  is  good  consideration,  and  bona  jideJ'*  These  words,  it 
was  supposed  by  the  gentlemen  of  the  bar,  would  extend  to  any 
present  whatever,  of  ever  so  small  a  value,  a  parent  might  make 
to  bis  child.  His  lordship  confines  their  application  to  gifts  of 
magnitude  and  value.  In  the  case  itself,  the  gifts  were  of  very 
great  value,  compared  with  the  property  of  the  giver,  and  were 
made  under  circumstances  which  exposed  them,  in  an  eminent 
degree,  to  the  charge  of  being  made  for  the  purpose  of  defraud- 
ing creditors. 

The  case  of  Chamberlayne  v.  Temple,  decided  in  the  court  of 
appeals  (of  Virginia,  2  Rand.  384,)  is  a  case  where  a  parent, 
much  indebted  at  the  time,  disposed  of  a  considerable  portion  of 
his  property  among  his  children,  and  afterwards  died  insolvent 
It  is  true  that  he  retained  enough  to  pay  his  debts,  and  that  his 
insolvency  was  produced  by  misfortunes  and  accident ;  but  the 
property  conveyed  away  was  very  considerable,  and  the  most 
valuable  part  of  that  which  he  retained,  consisted  of  vessels, 
and  of  the  slaves  who  worked  them.  A  circumstance,  too, 
which  is,  I  think,  entitled  to  great  consideration  in  that  case,  is, 
that  the  children  were  infants,  residing  with  their  father,  so 
that  the  slaves  given  still  remained  in  his  possession.  The  gifts 
were  not  made  to  advance  his  children  in  the  world,  and  it  is 
difficult  to  conceive  any  motive  for  making  them  at  the  time, 
other  than  a  desire  to  secure  them  for  his  children  from  the 
claims  of  his  creditors.  That  case  is  a  construction  by  the 
highest  tribunal  of  our  country  of  a  statute  of  this  state,  and 
undoubtedly  complete  authority  as  far  ,as  it  goes ;  but  it  does 
not,  I  think,  go  at  all  beyond  the  English  decisions.  I  should 
not,  I  think,  even  before  the  case  of  Chamberlayne  v.  Temple, 
have  hesitated  to  have  determined  such  a  conveyance  to  be 
fraudulent  under  our  statute.  It  was  a  voluntary  conveyance 
of  a  very  large  portion  of  the  donor's  estate,  made  by  a  person 
in  embarrassed  circumstances,  to  infants  who  were  not  at  the 
time  in  need  of  any  immediate  provision,  and  who  were  not 
in  a  situation  to  take  the  property  out  of  his  possession. 
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In  the  case  of  Sexton  v.  Wheaton,(2)  the  Supreme  Court  of 
the  United  States  has  said :  **  that  in  construing  the  statute  of 
the  13th  Bliz.,  the  courts  have  considered  every  conveyance, 
not  made  on  consideration  deemed  valuable  in  law,  as  void 
against  previous  creditors."  This  is  a  general  proposition  con- 
cerning the  extent  of  the  English  divisions,  not  a  decision  of  the 
Court  itself  declaring  that  every  gift,  however  trivial,  is  at  any 
distance  of  time,  and  under  any  circumstances,  to  be  avoided  by 
a  creditor.  The  term  "  conveyance"  indicates  property  of  con- 
siderable value,  as  respects  the  situation  x>f  the  parties,  since  it 
is  chiefly  in  such  cases  that  voluntary  donations  of  personal 
chattels  assume  the  form  of  conveyance.  The  general  propo- 
sition was  all  which  could  be  in  the  mind  of  the  Court,  since  the 
case  was  one  of  a  subsequent  purchaser,  and  did  not  lead  to  any 
minute  investigation  of  the  distinctions  which  might  possibly 
exist  in  cases  of  gifts  made  by  persons  indebted  at  the  time.  As 
a  general  proposition,  it  is  unquestionably  true.  No  voluntary 
conveyance  of  property  has  been  sustained  against  creditors 
whose  debts  existed  at  the  time,  but  no  gift  of  such  inconsider- 
able value  as  to  come  under  the  denomination  of  a  present, 
made  under  circumstances  entirely  free  from  suspicion,  has 
ever,  so  far  as  I  am  informed,  been  hunted  up  by  a  creditor, 
and  claimed  as  a  part  of  the  donor's  estate. 

(2)  8  Wheat  299;  5Cond.  Rep.  Sup.  Ct  U.  S.  495,  cited  in  11  Wheat  199;  6 
Cond.  Rep.  Sup.  Ct.  U.  S.  270.  In  thia  last  caae,  the  Supreme  Court  aay,  that  "  a 
deed  from  a  parent  to  a  child,  for  the  consideration  of  love  and  affection,  is  not  ahao- 
lutelj  void  aa  ajrainat  creditors.  It  may  be  so  under  certain  circumstances:  but 
the  mere  fact  of  being  in  debt  to  a  small  amount  would  not  make  the  deed  frau- 
dnlent,  if  it  could  be  shown  that  the  grantor  was  in  prosperous  circumstances  and 
unembarrassed,  and  that  the  gift  to  the  child  was  a  reasonaUe  proTision  according 
to  his  stale  and  condition  in  life,  and  leaving  enough  for  the  payment  of  the  debts 
of  the  grantor.  The  want  of  a  valuable  consideration  may  be  a  badge  of  fraud, 
but  it  is  only  presumptive,  and  not  condusive  evidence  of  it,  and  may  be  met  and 
rebutted  by  ^idenoe  on  the  other  side.**  See  also  Ridgway  v.  Underwood,  4  Wash. 
C.  C.  R.  129.  Gilmore  v.  The  N.  Am.  Land  Company  et  al^  Peters*8  C.  C.  R.  460. 
See  also  the  case  of  Land  v,  Jeffries,  5  Rand.  211,  where  the  doctriiie  of  fraud 
per  »e  is  very  elaborately  discussed. — [Editor,] 
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I  will  now  proceed  to  a  particular  consideration  of  the  several 
items  which  constitute  the  subject  of  the  present  controversy. 

The  first  is,  the  gifts  made  by  Thomas  Randolph  to  his 
daughter,  prior  to  her  intermarriage  with  Randolph  Harrison^ 
which,  on  the  marriage  in  1790,  were  taken  into  the  possession 
of  her  husband  as  her  property.  These  were  two  negro  girls, 
one  of  them  an  attendant  on  her  person,  and  a  riding-horse. 

Thomas  Randolph  was  a  gentleman  of  ample  fortune,  not 
embarrassed  in  his  circumstances,  nor  so  much  indebted  as  to 
create  any  suspicion  of  difficulty  in  the  payment  of  his  debts. 
The  idea  cannot  be  admitted  for  a  moment,  that  any  appre- 
hension concerning  his  creditors  was,  in  any  manner,  connected 
with  the  motives  to  this  gift.  That  of  the  waiting-maid  and  that 
of  the  riding-horse  especially,  are  usual  in  this  country,  and 
come  strictly,  when  made  by  a  parent  of  unquestionable  solidi- 
ty, within  that  class  of  gifts  which  are  denominated  presents. 
They  do  not  much  difier  from  wedding-clothes,  if  rather  more 
expensive  than  usual,  from  jewels,  or  an  instrument  of  music, 
given  by  a  man  whose  circumstances  justified  the  gift.  I  have 
never  known  a  case  in  which  such  gifts,  so  made,  have  been 
called  into  question.  These  gifts  come,  I  think,  completely 
within  that  class  of  presents,  which,  according  to  the  case  re- 
ported by  Ambler,  (p.  506,  see  supra)^  ought  to  be  excepted 
from  the  general  rule  in  favour  of  creditors.  The  gift  of  the 
other  girl  is  not,  I  think,  so  perfectly  clear ;  but  I  find  great  dif- 
ficulty in  separating  it  from  the  waiting-maid,  both  having  been 
given  with  intentions  perfectly  fair,  and  both  having  passed  to- 
gether to  the  husband  at  the  time  of  the  marriage,  and  having 
remained  in  his  possession  ever  since. 

This  case  bears  no  resemblance  to  that  of  Temple  v,  Cham- 
berlayne.  If  it  did,  I  should  not  hesitate  to  follow  the  opinion 
of  the  court  of  appeals.  But  the  distinction  between  them  is  too 
obvious  to  require  that  I  should  contrast  them. 

In  the  case  of  Jacks  v.  Tunno  et  aL,  decided  in  S.  Carolina,(8) 


(3)  3  DeaauMure'i  Rep.  l.'-{Editor,] 
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a  trader,  supposed  to  be  in  good  circumstances  at  the  time, 
though  considerably  in  debt,  purchased  a  house  and  lot^  which 
was  conveyed  to  the  plainiilTs,  his  infant  daughters.  A  few 
years  afterwards  he  became  bankrupt,  and  this  bill  was  brought 
by  the  donees  to  restrain  the  defendants,  who  are  not  stated 
to  be,  but  I  presume  were,  the  assignees  of  the  bankrupt, 
from  selling  the  property.  The  injunction  was  made  perpetual; 
and,  in  giving  his  opinion,  Chancellor  Rutledge  said: ''  Suppose, 
for  instance,  a  person  in  this  state  being  indebted,  though  to  a 
considerable  amount,  is  possessed  of  a  large  estate  in  houses  in 
the  city,  gives  a  small  part  of  that  property  to  his  child  or 
children;  or  one,  similarly  circumstanced  and  indebted,  pos- 
sessed of  a  considerable  estate  in  land  and  negroes,  gives  a  few 
negroes  and  some  land  to  his  children,  and  either  the  accident 
of  fire  in  the  city,  or  the  death  of  his  negroes,  should  reduce  his 
estate  so  considerably  as  to  occasion  his  insolvency — ^would  this 
court,  under  such  circumstances,  merely  because  the  person 
was  largely  indebted  at  the  time  of  the  gift,  consider  such  gift 
as  fraudulent,  and  set  it  aside,  because  creditors  were  interested? 
I  should  apprehend  not.'* 

In  the  case  of  Salmon  v.  Bennet,  1  Connecticut  Rep.  525, 
the  court  says,  "  where  there  is  no  actual  fraudulent  intent^  and 
a  voluntary  conveyance  is  made  to  a  child  in  consideration  of 
love  and  affection,  if  the  grantor  is  in  prosperous  circumstances, 
unembarrassed,  and  not  considerably  indebted,  and  the  gift  is 
a  reasonable  provision  for  the  child,  according  to  his  estate  and 
condition  in  life,  comprehending  but  a  small  portion  of  his  es- 
tate, leaving  ample  funds,  unencumbered,  for  the  payment  of 
the  grantor's  debts,  then  such  conveyance  will  be  valid  against 
creditors  existing  at  the  time." 

These  cases  are  cited,  not  as  having  the  authority  which  the 
decisions  of  our  court  of  appeals  would  haye  in  this  Court,  but 
as  containing  a  great  deal  of  good  sense,  and  being  entitled  to 
great  respect 

If  the  two  girls  and  this  riding-horse  are  to  be  considered  as 
given  before  the  marriage,  so  as  to  have  become  ostensibly  the 
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property  of  the  young  lady  to  whom  they  were  given,  there 
would  be  some  difficulty,  the  perfect  fairness  of  the  gift  being 
shown,  in  setting  aside  the  rights  of  the  husband  In  the  East 
India  Company  v.  Clavell,  Prec.  in  Chancery  377,  Sir  Edward 
Lyttleton,  being  appointed  by  the  East  India  Company  presi- 
dent at  Bengal,  entered  into  articles  of  agreement,  on  the  16th 
of  January,  1698,  for  the  faithful  execution  of  the  trust;  and 
also  gave  his  bond,  binding  his  heirs  in  the  penalty  of  £  2000, 
conditioned  for  the  performance  of  the  covenant  Afterwards, 
on  the  21st  of  the  same  month,  he  made  a  settlement  on  his 
daughter  of  £5000,  to  be  raised  out  of  land,  and  sailed  for  the 
East  Indies.  Some  time  after  the  departure  of  Sir  Edward, 
Mr.  Clavell  made  an  application  to  the  young  lady  in  the  way 
of  marriage,  and  she  placed  the  settlement  in  his  hands.  Being 
advised  that  it  was  valid,  the  marriage  took  effect,  sometime 
after  which  Mrs.  Clavell  died  without  issue.  Mr.  Clavell  ad- 
ministered on  her  estate,  and  brought  his  bill  to  have  the  money 
raised  as  directed  by  the  settlement  Sir  Edward  Lyttleton 
had  embezzled  the  effects  of  the  company  to  the  amount  of 
£26,000,  and  they  claimed  this  money,  the  settlement  being 
voluntary. 

The  counsel  for  Mr.  Clavell  contended,  that  if  the  settlement 
was  voluntary  in  its  creation,  yet  being  the  motive  and  induce- 
ment to  Mr.  Clavell  to  marry  her,  this  had  now  made  it  valu- 
able. 

The  lord  chancellor  thought  the  settlement  a  reasonable  pro- 
vision, without  colour  of  fraud.  The  articles  did  not  bind  the 
real  estate,  and  the  bond  bound  it  only  to  the  extent  of  the  pe- 
nalty. He  directed  the  amount  of  the  settlement,  except  as  to 
the  £  2000,  the  penalty  of  the  bond,  to  be  paid  to  Mr.  Clavell. 

There  is  some  difficulty  in  ascertaining  the  principle  of  this 
case.  Most  probably,  the  decision  turned  upon  the  point  that 
the  debt  to  the  East  India  Company  could  not  affect  the  sub- 
ject out  of  which  the  £5000  were  to  be  raised.  Yet,  in  argu- 
ment, the  circumstance  that  the  settlement  might  have  influ- 
enced her  marriage  was  considered  important  I  cite  it,  because 
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it  was  mentioned  in  a  subsequent  case  as  deserving  considera- 
tion on  that  account. 

In  George  v.  Milbank,  9  Yes.  190,  the  case  was  this.  In  July, 
1797,  Sir  Ralph  Milbank  directed,  by  deed  poll,  that  £600 
should  be  raised  immediately  after  his  decease,  out  of  certain 
trust  premises,  for  the  benefit  of  his  natural  son,  George  Mil- 
bank,  and  died  in  January,  1798.  In  February,  1798,  George 
Milbank,  in  consideration  of  £  400,  assigned  this  money  to 
Frederick  Glenton  and  Thomas  Peacock,  subject  to  redemp- 
tion on  the  payment  of  £400  with  interest  The  bill  was 
brought  by  a  specialty  creditor  of  Sir  Ralph  Milbank,  to  sub- 
ject this  fund  to  his  debt.  The  case  was  decided,  as  it  respected 
the  £  400,  in  favour  of  Glenton  and  Peacock,  because  their 
equity  being  to  the  specific  article,  was  superior  to  that  of  the 
general  creditors.  In  the  argument  of  the  case,  the  case  of  the 
East  India  Company  and  Clavell  was  cited  from  Bacon's  Abridg- 
ment The  lord  chancellor  said:  <'1f  the  doctrine  is  rightly  col- 
lected from  the  authorities,  it  imports  all  this:  that  if  a  man  is 
indebted,  and  makes  a  provision  for  his  child  by  a  pure  volun- 
tary settlement,  and  that  child  afterwards  marries,  the  circum- 
stance of  its  leading  to  the  marriage  makes  the  settlement  good 
against  creditors,  though  it  would  have  been  bad  if  no  mar- 
riage had  taken  place.  I  doubt  whether  it  will  not  be  found  in 
the  circumstances  of  that  case,  that  the  child  was  not  a  pure 
volunteer.  If  it  can  be  supported,  as  here  stated,  it  goes  a  great 
way  to  decide  this  case ;  for  though  this  is  the  case  of  a  stranger, 
it  makes  no  difierence  between  a  voluntary  settlement,  made 
good  by  a  subsequent  marriage,  and  one  made  good  by  a  sub- 
sequent advance  of  money.'' 

Undoubtedly  neither  of  these  cases  establishes  the  principle, 
that  a  subsequent  marriage  will  make  a  voluntary  settlement 
good,  and  yet  the  chancellor  treats  that  point  as  if  such  subse- 
quent marriage  was  not  without  its  weight(4) 

(4)  A  voluntary  deed  of  settlement  to  &  child  of  the  grantor  la  Yoid,  aa  against 
a  subsequent  pureha$er  for  a  valuable  consideration  (under  the  27th  Eliz.),  with 
only  implied  notice  of  the  previous  deed,  bat  any  intervening  valuable  considera- 
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If  the  gift  was  made  at  the  time  of  the  marriage,  the  claim 
of  the  husband  will  not  be  weakened  by  that  circumstance.  A 
reasonable  gift,  made  contemporaneously  with  a  marriage,  and 
accompanied  with  a  delivery  of  possession,  has  strong  claims 
to  being  considered  as  a  gift  in  consideration  of  the  marriage. 
Where  the  circumstances  of  the  party  exclude  the  idea  of  any 
interference  on  the  part  of  creditors,  it  is  not  usual  to  convey, 
by  deed,  property  which  passes  by  delivery,  nor  to  use  the  so- 
lemnity of  delivery  expressly  in  consideration  of  marriage,  al- 
though that  may  be  the  real  consideration*  I  do  not,  however, 
place  this  case  on  that  ground.  I  think  a  customary  and  incon- 
siderable gift  from  a  parent  to  a  child,  which  may  properly  be 
demonstrated  a  present,  and  which  is  free  from  all  suspicion  of 
an  intention  to  defraud  or  injure  creditors,  cannot,  if  by  subse- 
quent mismanagement  the  estate  of  the  parent  be  wasted,  be 
considered  as  a  fraudulent  gift  at  common  law  or  under  the 
statute. 

There  was  also  a  negro  girl  sent  on  the  birth  of  Mrs.  Har- 
rison's first  child.  But  this  girl  was  sent  as  a  present  to  the 
child. 

In  1798  Thomas  Randolph  divided  the  greater  part  of  his 
estate  among  his  sons,  stipulating  that  each  of  them  should  pay 
certain  debts,  and  should  execute  a  bond  to  Randolph  Harrison 
for  £^0.    Randolph  Harrison  took  no  part  in  this  arrange- 

tion  will  render  the  deed  valid.  Aa  where  the  grantee  in  the  Tolnntary  deed  gaina 
credit  by  the  conveyance,  and  a  peraon  ia  indaeed  to  marry  her,  on  account  of  the 
proviiiana  made  for  her  in  the  deed,  auch  conveyance,  on  the  marriage,  ceaaea  to 
be  voluntary,  and  becomea  good  against  a  sobaequent  bona  Jide  purchaaer  for  a 
valoaUe  consideration.  Nor  does  it  matter  whether  any  particular  marriage  waa 
in  contemplation  at  the  time  of  the  aetUement  or  not  Kent,  chancellor,  in  Sterry 
and  wift  v,  Arden  et  aL  1  Johns.  Ch.  Rep.  961. 

But  a  setdement  after  marriage  in  pursuance  of  a^arsl  agreement  entered  into 
before  marriage,  ia  not  valid :  aliter,  if  the  agreement  was  a  written  one,  entered 
into  prior  to  the  marriage.  And  a  voluntary  9etiUment  after  the  marriage,  by  a 
person  indebted  at  the  time,  ia  fraudulent  and  void  against  antecedent  creditora ; 
and  that,  without  regard  to  the  amount  of  the  existing  debts,  or  the  extent  of  the 
property  setUed,or  the  circumstances  of  the  party.  See  Chancellor  Kent*s  opinion 
in  Readers  Administrator  v.  Livingston  et  al.  3  Johns.  Ch.  Rep.  481. — [Editor,] 
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ment,  but  afterwards  parted  with  the  bonds  to  persons,  and  for 
a  sum  not  mentioned  in  the  proceedings. 

The  estates  given  by  Thomas  Randolph  to  his  children,  were  ' 
of  much  greater  value  than  the  debts  or  money  they  were  di- 
rected to  pay,  and  no  provision  was  made  for  the  debt  due  to 
Spiers,  Bowman  &  Co.  Where  a  conveyance  is  made  to  chil- 
dren of  property  to  a  large  amount,  charged  with  debts  bearing 
no  proportion  to  its  value,  the  children  cannot  be  considered  as 
purchasers  of  the  whole,  but  must  take  the  clear  surplus  value 
of  the  property  as  volunteers.  With  respect  to  this  debt,  for 
which  no  provision  was  made,  such  voluntary  conveyance,  ac- 
cording to  all  the  cases,  must  be  considered  as  fraudulent  But 
the  property  thus  conveyed  is  wasted,  and  is  beyond  the  reach 
of  the  creditor.  How  are  the  bonds  given  by  the  sons  to  be 
considered  ? 

This  question  is  not  without  its  difficulties.  They  were  given 
by  the  sons,  in  part  payment  for  the  property  conveyed  to  them 
by  their  father,  not  to  their  father,  but  directly  to  Randolph 
Harrison.  I  have  felt  some  doubt  whether  such  bonds  were 
within  the  statute,  but  upon  the  best  consideration  I  can  give 
the  subject,  the  opinion  I  have  formed,  is,  that  as  they  are  in 
fact  the  gift  of  the  father  to  his  daughter,  they  are  in  substance 
equivalent  to  a  charge  upon  the  property,  conveyed  to  the  sons, 
which  charge  would  be  as  liable  to  creditors  as  the  property 
itself.  I  therefore  consider  Mr.  Harrison  as  liable  for  these 
bonds,  but  liable  only  for  the  amount  actually  received  on  them. 
Had  they  never  been  paid,  it  cannot  be  pretended  that  he  would 
be  accountable  for  their  amount  to  the  creditors.  If  it  cannot, 
then  he  will,  I  think,  be  at  liberty  to  show  what  was  the  amount 
actually  received.(5) 

(5)  The  defendant,  Randolph  Harrison,  admits  in  his  answer,  that  he  had  col- 
lected the  bonds  executed  by  the  three  sons  of  Thomas  Randolph,  bat  does  not 
state  the  terms  on  which  those  ne^rotiations  were  effected.  The  depositions  filed 
in  the  cause,  however,  show  that  the  bonds  were,  at  a  fiiir  valuation,  worth  more 
than  the  amount  of  the  debt  due  by  Thomas  Randolph,  the  elder,  to  the  firm  of 
Spiers,  Bowman  Sc  Ca — [Editor,] 
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The  subject  which  remains  to  be  considered,  is  the  bond 
given  to  Mr.  Harrison  by  Mr.  Randolph  himself. 

Supposing  this  to  be  an  obligation  which  bound  Mr.  Randolph 
to  the  payment  of  money,  the  question  is,  whether  Randolph 
Harrison  is  liable  for  the  money  actually  received  upon  it?  I 
think  the  cases  of  Stiles  v.  The  Attorney  General,  2  Atk.  152 ; 
Gilham  v.  Locke,  9  Yes.  613 ;  and  Berry,  ex  parte,  19  Yes.  218, 
decide  this  question  in  the  negative.  They  decide  that  satisfac- 
tion by  bond,  and  I  think,  by  payment,  of  what  is  due  on  a 
voluntary  bond  or  conveyance,  is  not  to  be  considered  as  a 
voluntary  act  within  the  statute. 

If,  then,  this  bond  is  to  be  considered  as  binding  in  its  terms, 
I  do  not  think  Randolph  Harrison  accountable  for  the  amount 
received  upon  it  If  it  is  not  binding,  it  is  nothing,  and  Ran- 
dolph Harrison  can  only  be  charged  with  the  amount  actually 
paid  by  Thomas  Randolph,  of  which  there  is  no  evidence  before 
the  Court  It  is,  however,  a  subject  into  which  an  inquiry 
would  be  useless,  because  the  bonds  given  by  the  three  sons 
would,  on  any  probable  estimate  of  their  value,  exceed  the 
amount  of  the  debt  due  the  plaintiff. 

According  to  the  former  course  of  this  Court,  founded  on 
what  was  supposed  to  be  the  course  of  the  state  courts,  Ran- 
dolph Harrison  would  be  accountable  only  for  such  proportion 
of  the  debts  of  Thomas  Randolph,  as  the  property  received  by 
him  bore  to  the  property  received  by  the  sons.  But  that  prin- 
ciple is  completely  overturned  by  the  case  of  Temple  u.  Cham- 
berlayne,  and  I  conceive  it  as  now  settled,  that  the  whole  sum 
is  liable  to  the  claims  of  creditors.  If  it  be,  then  the  decree 
must  be,  that  the  defendant  pay  to  the  plaintiff  the  sum  of  $  3064 
92;  to  be  discharged  by  the  payment  of  •  1532  46,  the  debt  in 
the  declaration  mentioned,  that  being  the  amount  of  the  judg- 
I  ment  rendered  in  this  Court  against  Thomas  Randolph  in  favour 

of  John  Bowman,  as  surviving  partner  of  Spiers,  Bowman  & 
Co.,  in  May  1796. 

Note, — Upon  a  re-argument  of  this  casg  at  the  same  term,  the  Chief  Justice  de- 
livered the  following  opinion: 


I 
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Marshall,  C.  J. — ^A  re-argument  of  this  case  having  been 
granted  at  the  request  of  the  counsel  for  Randolph  Harrison,  it 
has  been  re-considered  by  the  Court 

The  argument  has  turned  chiefly  on  two  points :  L  That  the 
whole  estate  conveyed  to  the  sons,  is  chargeable  with  this  debt* 
2.  That  a  gift  of  money  by  a  parent  to  a  child,  not  really 
made  with  a  fraudulent  intent,  is  not  constructively  fraudulent 
under  the  statute. 

1.  That  the  whole  debt  should  be  paid  by  the  sons,  were  they 
now  solvent,  and  before  the  Court,  will  be  really  admitted  ;  but 
two  of  them  are  deiad  insolvent,  and  the  third,  who  is  now  alive, 
is  admitted  to  be  insolvent  The  creditor  can  receive  nothing 
from  that  source. 

It  is  insisted  that  the  land  is  liable  in  the  hands  of  the  pur- 
chasers. Of  this  I  am  not  confident ;  but  were  it  to  be  admit- 
ted that  a  person  who  holds  by  purchase  from  a  volunteer, 
takes  the  property  subject  to  the  creditors  of  the  original  donor, 
I  should  still  be  of  opinion  that  the  creditor  would  not  be  com- 
pellable to  proceed  against  such  purchaser,  and  I  should  also 
think  that  no  decree  could  be  made  against  him,  in  aid  of  a  vo- 
lunteer who  was.  able  to  pay  the  debt(6) 

(6)  Eppes,  Slc  v.  Randolph,  3  Call,  183.  The  question  how  far  purchaaerB 
from  a  debtor  (or  his  voluntary  ifrantee)  are  entitled  to  protection  in  a  court  of 
equity  fVom  the  claims  of  the  creditors  of  the  grantor,  has  frequently  been  the  sub- 
ject of  laborious  inveBtigation  in  our  courts,  and  it  may  not  be  amiss  here  to  pre- 
sent a  brief  review  of  some  of  the  leading  cases  in  which  it  has  been  discussed. 
The  question  depends  upon  the  construction  of  the  proviso  in  our  Statute  of  Frauds, 
which  declares  that  the  act  shall  not  extend  to  any  estate  or  interest  in  any  landft, 
goods,  or  chattels,  or  any  rents,  common,  or  profits  out  of  the  same,  which  shall  be 
upon  good  consideration,  and  bona  fide^  lawfully  conveyed  or  assured  to  any  per- 
son or  persons,  bodies  politic  or  corporate*  1  Rev.  Code  of  1819,  p.  373,  sec  3. 
This  is  substantially  the  same  proviso  contained  in  the  English  statute  of  13  EIIk. 
(Green,  J.,  in  Garland  v.  Rives,  4  Rand.  305),  and  the  term  good  consideration  has 
been  interpreted  to  mean  valuable  consideration.  (Twyne*s  case,  2  Co.  Rep.,  part 
3,  p.  80.    Hodgson  v.  Butts,  3  Cranch,  157.    1  Cond.  Rep.  Sup.  Ct  U.  S.  476.) 

In  Eppes  et  al.  r.  Randolph,  the  court  of  appeals  (by  Pendleton,  president),  **  laid 
down  this  general  proposition,  that  where  a  creditor  takes  no  specific  security  fitMii 
his  debtor,  he  trusts  him  upon  the  general  credit  of  his  property,  and  a  confidence 


MAY  TERM,  1824.  153 


Hopkirk  «.  Randolph  et  nL 


3.  It  is  true,  that  few  cases  are  to  be  found  in  the  books,  in 
which  a  child  has  been  decreed  to  refund  money  actually  re- 
ceived from  a  parent  From  the  nature  of  the  transaction, 
such  gifts  would  not  frequently  be  the  subject  of  inquiry. 
Where  they  are  inconsiderable  in  amount,  they  are  seldom 

that  be  will  not  dimioiflh  it  to  hit  prejadioe.  He  hai»therefore»  a  claim  upon  all  that 
property  whilat  it  remaina  in  the  handa  of  the  debtor,  and  may  pursue  it  into  the 
honda  of  a  mer  volunteer :  but  not  bavin  jr  restrained  the  debtor's  power  of  alienation, 
if  he  or  hisvolunteer  convey  to  fair  purchasers,  they,  havings  the  law  and  equal  equi- 
ty, wil  Ibe  protected  against  the  creditors.'*  This  proposition  is  cited  and  recognised 
IS  the  true  exposition  of  the  doctrine  by  Coalter,  J.,  in  Coutts  et  aL  «.  Greenhow,  3 
Man£  368.  And  a  grantee  '*^*ifF»*ftg  under  a  deed  made  by  his  father  (the  debtor), 
in  consequence  of  a  marriage  agreement  between  the  fathers  of  the  grantee  and 
bis  wife,  is  a  jwreAofer  for  valuable  consideration,  and  not  a  vclunUer.  Eppes  v. 
Randolph. 

Under  the  proviso  of  the  I3th  Eliz.,  the  purchaser,  whether  from  the  debtor  him. 
sdC  or  his  voluntary  or  fraudulent  grantee,  was  protected,  if  he  had  not  nUiee  of 
ths  fraud  of  his  own  grantor ;  so  that  the  bona  Jideo  was  required  only  of  the  |wr- 
ehaser.  And  this  is  the  just  construction  of  the  Virginia  statute.  Green,  J.,  in 
Garland  v.  Rives,  4  Rand.  305.  But  in  the  last  case,  the  purchaser  having  had 
fhn  notice  of  the  fraud,  and  of  the  invalidity  of  the  grantee's  title,  it  was  held : 
that  upon  general  principles  of  equity,  he  could  acquire  no  better  right  than  they 
hid ;  and  upon  the  terms  of  the  statute  (1 3th  and  27th  Eliz.,  adopted  in  our  code), 
he  oonld  not  be  protected  as  a  bona  Jide  purchaser,  but  must  stand,  to  aD  intents 
ind  purposes,  in  the  shoes  of  the  grantees. 

In  Coleman  «.  Cocke,  6  Rand.  618,  a  fkther  purchased  land,  and  took,  and  re- 
tained for  several  years,  possession  as  the  beneficial  owner  thereof,  but  the  pur- 
chase-money was  not  paid,  and  the  lands  were  not  conveyed  to  him ;  and  when 
the  purchase-money  was  paid,  the  father  being  greaUy  indebted,  directed  the  ven- 
dor  to  make  the  conveyance  to  his  son.  The  lands  were  accordingly  conveyed  to 
the  son,  no  valuable  consideration  moving  from  the  son,  and  the  son  sold  them  to 
a  fair  and  hona  fide  purchaser,  without  notice  of  any  fhind.  The  purchaser  was 
held  to  be  protected  from  the  claims  of  the  creditors  of  the  father  by  the  proviso 
in  the  statute. 

From  the  above  summary  it  is  clear  that  ihe  doctrine  is  firmly  settled  in  Vir. 
ginia,  that  a  fair,  hona  fide  purchaser,  for  valuable  consideration,  without  notice, 
is  entiUed  to  protection  frotn  the  claims  of  creditors,  whether  the  purchase  was 
from  the  debtor  himself,  or  his  voluntary  or  fraudulent  grantee.  Some  discrepancy 
of  opinion  seems,  however,  to  have  prevailed  between  learned  judges  elsewhere  on 
the  construction  of  these  statutes  of  the  1 3th  and  37th  Eliz.  Thus,  in  Roberts,  dtc. 
r.  Andersons,  3  Johns.  Ch.  Rep.  377,  ChanceUor  Kent  recognises  the  rule  as  set- 
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made  the  subject  of  inquiry ;  and»  were  they  even  looked  into^ 
would,  perhaps,  not  be  deemed  fraudulent ;  and  where  large 
advances  are  made,  they  most  generally  consist  of  money  in 
the  funds,  or  charged  on  lands  (  but  in  the  case  of  Partridge  o. 
Goss,  reported  in  Ambler,  a  gift  of  money  to  a  child  was  de- 
clared fraudulent  as  against  creditors,  and  the  chancellor 
founded  his  opinion  on  the  magnitude  and  valud  of  the  gift 
That  case  was,  it  is  true,  tainted  with  circumstances  leading 
strongly  to  the  opinion,  that  the  gift  was  made  for  the  purpose 
of  providing  for  his  family  at  the  expense  of  a  creditor,  but  the 
chancellor  places  his  decree  chiefly  on  the  magnitude  of  the 
gift ;  the  fraud  was  inferred,  in  a  great  degree,  from  that  cir« 
cumstance.  In  the  case  at  bar,  the  gift  to  Randolph  Harrison 
forms  a  part  of  a  more  considerable  transaction,  and  cannot 
easily  be  separated  from  it    That  transaction  was  the  division 

tied,  that  a  purchaser  for  a  Taloable  consideralioii,  without  notice,  from  a  vchm- 
turf  or  fraudulent  grantee,  shell  be  preferred  to  a  subsequent  pireluuer  for  valua- 
ble  oonsideration,  without  notice,  from  the  original  grantor  (under  the  27th  £liz.). 
But  in  relation  to  the  13th  Eliz.,  which  was  made  to  protect  crediton  from  fraudo- 
lent  couTeyances,  Chancellor  Kent  said  that  a  different  rule  of  construction  pre- 
vailed :  that  the  protUo  in  the  act  applied  only  to  the  original  ecnve^nce^  and 
saved  it,  when  made  to  a  honm  Jide  purchaser  for  a  valuable  consideration,  how- 
ever fraudulent  the  intent  of  the  grantor  might  be,  but  did  not  extend  to  a  purchMoe, 
however  fmir^  on  the  ptiti  of  the  furchaaer,  from  the  voluntary  or  fraudvlent 
grantee.  Chancellor  Kent  concurred  herein  with  the  Supreme  Court  of  Errors  of 
Connecticut,  in  Preston  v.  Crofut,  1  Day*s  Rep.  537,  in  the  construction  of  ihsbr 
Statute  of  Frauds,  which,  he  said,  ^  was  substantially  the  same  as  the  statutes  of 
Klizabetii." 

In  Bean  v.  Smith  et  al.,  2  Mason,  252,  Judge  Story  reviewed  the  cases  of 
Roberts  v.  Andersons,  and  Preston  r.  Crofut,  and  expressed  the  opinion  that  the 
prooiio  in  the  statute  applied  to  estates  derived  from  the  fraudulent  grantee,  pre* 
cisely  as  it  did  to  those  derived  from  the  fraudulent  grantor;  that  the  Statute 
of  Frauds  had  been  universally  considered  as  an  exposition  of  the  common 
law,  and  he  regarded  his  construction  of  the  prorioo  as  in  accordance  with  the 
principles  of  the  common  law.  Judge  Story's  construction  is  supported  by  the 
opinion  of  Chief  Justice  Parsons,  in  Gore  v.  Brazier,  3  Mass.  Rep.  541,  and  that 
of  Chief  Justice  Parker,  in  Trull  o.  Bigelow,  16  Mass.  Rep.  418,  419,  and  seem« 
to  be  supported  by  that  of  Judge  Spencer,  in  the  case  of  Sands  e.  HiJdreth,  14 
Johns.  Rep.  498. 
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of  the  estate  of  Thomas  Randolph  among  all  his  children; 
though  only  a  small  portion  was  allotted  to  Randolph  Harrison, 
that  small  part  must,  I  think,  partake  of  the  character  of  the 
whole  transaction.  It  would  be  very  difficult  to  relieve  this 
whole  family  arrangement  entirely,  from  the  taint  of  being 
made,  at  any  rate,  without  sufficient  regard  to  the  claim  of  a 
creditor  not  provided  for.  It  has  been  said  at  the  bar,  that 
there  was  a  general  promise  on  the  part  of  the  sons  to  pay  any 
debts  which  might  appear ;  but  there  is  no  proof  of  such  pro- 
mise ;  and  had  any  debt,  not  mentioned  in  the  conveyances, 
formed  a  part  of  the  consideration,  a  stipulation  to  that  effect 
ought  to  have  been  inserted.  It  has  been  said  with  some  pro- 
bability, that  this  debt  was  forgotten ;  but  however  satisfactory 
this  excuse  may  be  in  an  inquiry  into  the  morality  of  the  ar- 
rangement, it  would  be  dangerous  to  admit  it  in  an  inquiry  into 
its  legality. 

The  cases  of  Gilham  v.  Locke,  9  Yes.  612,  and  Berry,  ex 
forte^  19  Yes.  218,  from  which  it  is  inferred,  that  money  paid 
in  discharge  of  a  voluntary  bond  is  not  within  the  statute, 
rather  support  the  opinion,  I  think,  that  money  given  in  the  first 
iDstance,not  under  the  obligation  of  such  bond,  would  be  within 
the  statute.  The  validity  of  such  payment  would  not,  I  think, 
have  been  placed  on  the  obligation  which  a  voluntary  bond 
creates  between  the  parties,  if  the  advance  of  the  money,  inde- 
pendent of  such  prior  obligation,  had  been  considered  as  beyond 
the  reach  of  the  statute. 

This  case  is  one  of  extreme  hardship,  which  ought  not  to  be 
carried  beyond  express  authority ;  but  I  think  myself  bound  to 
adhere  to  the  decree  in  favour  of  the  plaintiff 
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The  dismission  of  a  suit  agreed  does  not  amount  to  a  retraxit,  and  is  no  bar  to  a 
future  suit  for  the  same  canse  of  action. 

A  conveyance  to  "  P.  H.  &  Son,**  a  mercantile  firm,  it  Btenu^  is  a  sufficient  descrip- 
tion of  the  son  to  enable  him  to  take  under  the  deed. 

Marshall,  C.  J. — ^This  suit  is  brought  by  John  Hofrman,  sur- 
viving partner  of  "  Peter  Hoffman  &  Son,"  agidnst  William 
Porter,  to  recover  damages  for  the  breach  of  covenants  con- 
tained in  a  deed  conveying  land  to  <'  Peter  Hoffman  &  Son.'' 

The  declaration  states,  that  by  a  certain  indenture,  made  the 
10th  day  of  April,  in  the  year  1800,  between  William  Porter 
the  younger,  and  Polly  his  wife,  of  the  one  part,  and  Peter  Hoff- 
man &  Son  of  the  other  part,  which  son  is  the  said  John,  the 
plaintiff,  they,  the  said  William  Porter  the  younger,  and  Polly 
his  wife,  in  consideration  of  the  sum  of  £  1002  lOs.  current 
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money  of  Virginia,  conveyed  to  the  said  Peter  Hoffman  &  Son, 
merchants  and  partners,  a  certain  tract  of  land  in  the  deed 
mentioned ;  and  the  said  William  Porter  the  younger,  for  him- 
self and  his  heirs,  covenanted  to  and  with  the  said  Peter  Hoff- 
man &  Son,  that  they,  the  said  William  Porter  the  younger, 
and  Polly  his  wife,  had  a  good  title  to  the  premises,  and  that 
the  said  Peter  Hoffman  &  Son  might  quietly  enjoy  the  same ; 
that  the  said  Peter  Hoffman  had  departed  this  life,  and  all  his 
rights  in  the  land  and  covenant  survived  to  the  plaintiff  The 
averment  is,  that  the  said  William  Porter,  and  Polly  his  wife, 
were  not,  at  the  date  of  the  said  deed,  possessed  of  a  good  title 
to  the  said  land,  nor  did  the  said  Peter  Hoffman  &  Son,  in  the 
lifetime  of  the  said  Peter,  nor  had  the  plaintiff  since  his  death, 
enjoyed  the  same  quietly ;  but  in  consequence  of  the  defective 
title  of  the  said  William  Porter  the  younger,  and  Polly  his  wife, 
the  plaintiff  has  been  molested,  &c.  in  the  enjoyment  thereof. 

The  defendant  craved  oyer  of  the  deed,  which  is  spread  on  the 
record,  and  appears  to  be  a  conveyance  from  William  Porter, 
senior,  and  Margaret  his  wife,  and  William  Porter,  junior,  and 
Polly  his  wife,  of  the  land  in  the  declaration  mentioned,  to  Peter 
Hoffman  &  Son,  of  Baltimore.  The  covenants  for  good  title 
and  quiet  enjoyment  are,  that  the  said  William  Porter,  senior, 
and  Margaret  his  wife,  and  William  Porter,  junior,  and  Polly 
his  wife,  have  good  title,  and  that  the  said  Peter  Hoffman  & 
Son  may  quietly  enjoy  the  premises. 

The  defendant  pleads, 

1st  That  he  was  formerly  impleaded  for  the  same  cause  of 
action,  which  suit,  by  the  judgment  of  the  Court,  the  same  being 
agreed  by  the  parties,  was  dismissed.(l) 

2d.  That  the  covenants  stated  •by  the  plaintiff  in  his  declara- 
tion, were  none  of  them  made  with  the  plaintiff. 

He  also  demurs  to  the  declaration. 

The  plaintiff  demurs  to  the  plaintiff's  first  plea,  and  the  de- 
fendant joins  in  demurrer. 

(1)  This  suit  wu  originally  brought  in  a  itate  court,  and  waa  diamiiaed  agreed. 
[EdUm-. 
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The  validity  of  the  plea  depends  on  the  qqestion»  whether  the 
judgment  rendered  in  the  former  action  is  a  bar  to  a  new  suit? 

The  practice  in  the  English  coui*ts  furnishes  no  exact  prece- 
dent for  the  case.  The  books  mention  a  retraxit,  a  judgment 
of  nonsuit,  or  a  discontinuance.  A  retraxit  only  is  a  bar  to  a 
new  action.  This,  I  think,  is  not  a  retraxit.  In  a  retraxit,  the 
plaintiff  openly  renounces  his  action.  In  this  case,  some  agree* 
ment  is  made  between  the  parties  for  the  termination  of  the  ex* 
isting  suit,  and  the  entry  is  made  by  the  clerk  without  any  ex- 
ercise of  judgment  on  the  part  of  the  Court  It  is  the  mere  act 
of  this  party,  and,  I  believe,  is  not,  in  the  common  practice,  con- 
sidered as  more  than  a  dismission  of  his  suit  by  the  plaintiff.(2) 

But  this  demurrer  to  the  plea,  as  well  as  the  demurrer  to  the 
declaration,  brings  before  the  Court  the  validity  of  the  declara- 
tion, and,  consequently,  of  the  conveyance  which  it  sets  forth. 

The  conveyance  is  to  Peter  Hoffman  &  Son,  and  this  action 
is  brought  by  John  Hoffman,  who  states  himself  to  have  been 
the  partner  in  trade  of  Peter  Hoffman,  and  to  have  been  the  son 
intended  in  the  conveyance. 

The  question  is,  whether  John  Hoffman  can  take  as  a  pur- 
chaser by  this  description? 

That  the  word  "  son,"  connected  with  other  words  which 
ascertain  the  son  intended,  is  a  word  of  purchase,  has  been  very 
well  settled.  In  all  the  conveyances  in  what  is  termed  *'  strict 
settlement,"  a  conveyance  to  A.,  remainder  to  the  first,  second, 
third,  and  fourth  sons  of  B.,  has  been  considered  as  unques- 
tionably valid.  If  these  words  are  good  to  pass  a  remainder,  I 
can  perceive  no  reason  why  they  might  not  pass  a  present  estate. 
If,  then,  this  conveyance  had  been  to  the  first  son  of  Peter  Hoff- 
man, the  estate  might  have  passed  to  the  first  son.  So,  if  he 
had  been  an  only  son. 

But  it  is  admitted  that  a  conveyance  to  the  son  of  A.,  he  hav- 
ing several  sons,  would  be  void  for  uncertainty,  and  that  no 
averment  could  make  it  good. 

(2)  See  Pinner,  Slc  v.  Edwards,  &€.,  6  Rand.  675,  and  Coffman,  &c.  o.  RuaocU. 
4  Manf.  QOl, --{Editor.]  ^^^^  x^  ' v  / v  '^  / .  ^y^ 
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The  question  then  is,  ivhether  there  is  any  thing  in  this  deed 
to  ascertain  the  son  'who  is  the  purchaser? 

Peter  Hoffinan  was  in  partnership  with  his  son  John,  and  the 
firm  i^as  known  by  the  name  of  "  Peter  Hoffinan  &  Son,"  I 
am  disposed  to  think  that  this  circumstance  may  designate  the 
son  intended  in  the  deed. 

I  will  not  pretend  that  this  question  is  free  from  doubt  But 
the  justice  of  the  case  is  clearly  with  the  plaintiff,  is  clearly  in 
favour  of  giving  validity  to  the  conveyance,  and,  I  do  not  think 
that  law  ought  to  be  separated  from  justice,  where  it  is  at  most 
doubtful. 

The  demurrer  to  the  plea  is  sustained,  and  that  to  the  decla- 
ration is  overruled. 


LlDDERDALE^S  EzECUTORS  V.  RoBIIVSON's  ADMIiriSTRATOR. 

Before  Hon.  JOHN  MARSHALL,  Chief  Jttstioe  of  the  United  States. 
Hon.  saint  GEORGE  TIX^KER,  District  Jnd^ 

A  oommissioDer  of  this  Court,  to  whom  the  accounts  of  a  surviving  administrator 
were  referred  for  settlement,  adopted  the  report  of  a  former  commissioner,  (to 
whom  the  acooonts  of  all  the  administrators  had  been  referred),  made  many 
years  before,  in  a  distinct  suit,  to  which  there  were  d^erent  parties  plaintiffi^ 
and  which  report  did  not  appear  ever  to  have  been  acted  on  or  approved  bj  the 
court  to  which  it  was  made.  When  the  first  report  was  made,  all  the  adminis* 
trators  were  living,  bat  they  had  been  dead  long  before  the  accomits  of  the  sur. 
viving  administrator  were  referred  in  the  second  suit,  and  the  office  of  the  snr. 
viviDg  administrator,  in  the  mean  time,  had  been  consumed  by  fire,  and  many 
of  his  papers  destroyed  with  it  Held:  That  vouchers  to  sustain  the  account  in 
sQch  a  case  will  not  be  required.  The  books  of  the  administrators,  if  they  ap. 
pear  to  have  been  feirly  kept,  and  the  account  of  the  former  commissumer 
founded  upon  them,  ought  to  be  received  as  prima /ocie  evidence,  subject  to  be 
disproved,  so  far  as  either  party  can  disprove  them,  or  to  such  exception  as  either 
party  may  be  able  to  sustain. 
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Where  an  adminiftration  bond  is  joint,  one  administrator  is  responsaUe  for  his 
co-administrator. 

An  administrator  de  bonia  fiOfi»  who  is  also  the  executor  of  the  surviving  adminis- 
trator, who  fidls  for  a  long  period  of  time  to  call  the  agents  of  the  former  ad- 
ministrators to  an  account,  is  chargeable  with  the  whole  balance  appearing  to 
be  due  from  those  agents,  unless  he  can  relieve  himself  from  the  charge  of  gross 
negligence. 

Many  judgments  when  a$$et§  were  rendered  against  administrators,  and  assets  to 
a  large  amount  subsequently  came  into  the  hands  of  the  administrator  d€  bonia 
non — Held:  That  these  judgments  retained  the  same  rank  which  would  belong 
to  the  particular  instruments  on  which  they  were  founded.  The  only  effect  of 
such  judgments  is  to  give  priority  to  other  debts  of  the  same  dignity,  on  which 
either  no  judgments  or  subsequent  judgments  were  rendered. 

Where  there  are  two  sureties  on  bills  of  exchange  and  specialties,  and  one  of  tbem 
has  paid  more  than  his  proportion,  and  his  representatives  seek  contribution  out 
of  the  estate  of  his  co-surety,  the  surety  who  has  overpaid  will  be  subrogated  to 
the  rights  of  the  creditor.  Equity  would,  indeed,  restrain  him  from  recovering 
more  than  his  proportion,  but  to  that  extent,  his  claim  upon  his  co-surety  is 
precisely  as  valid  as  upon  his  principal,  and  the  representatives  of  the  surety 
who  has  overpaid,  are  entitled  to  rank  aceprding  to  the  dignity  of  the  claims  on 
which  such  excess  was  paid.  The  principle  of  substitution  applies  equally  to 
cases  arising  between  co-sureties  and  those  between  a  surety  and  his  principal. 

THIS  suit  was  brought  by  William  Rae  and  Julia  Lidder- 
dale, of  London,  executor  and  executrix  of  William  Robertson 
Lidderdale,  who  was  executor  of  John  Lidderdale,  deceased, 
against  James  Lyons»  administrator  de  bonis  non  of  John  Ro- 
binson, deceased.    The  bill,  which  was  filed  in  1820,  states,  that 

in  the  year ,  William  Robertson  Lidderdale,  executor  of 

John  Lidderdale,  filed  his  bill  against  Edmund  Pendleton  and 
Peter  Lyons,  administrators  of  John  Robinson,  deceased,  claim- 
ing satisfaction  for  four  bills  of  exchange  drawn  by  John  Ro- 
binson, and  taken  up  under  protest  by  the  testator  John,  for  the 
honour  of  the  drawer.  In  June,  1797,  the  cause  came  on  to  a 
hearing,  during  the  sickness  and  absence  of  Andrew  Ronald, 
the  plaintiff's  counsel,  when  a  decree  uhen  assets  was  rendered 
in  their  favour  for  £793  16^.  8d.  sterling,  with  interest  on  £  500 
16^.  at  five  per  cent,  from  the  4th  day  of  November  1765,  and 
on  the  residue  from  the  1st  day  of  May  1766,  to  be  considered 
as  a  debt  due  by  simple  contract:    That  William  Robertson 
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Lidderdale  departed  this  life  in  the  year  IdH^  in  England,  and 
the  plaintiflTsy  his  executors,  had  lately  come  to  a  knowledge  of 
the  said  decree.  That  the  said  Edmund  Pendleton  and  Peter 
Lyons  were  both  dead,  and  that  administration  de  bonis  non  on 
the  estate  of  John  Robinson  had  been  granted  to  James  Lyons, 
to  whose  hands  assets  had  recently  come  to  a  great  amount 
The  bill  prayed  that  the  decree  of  June,  1797,  might  be  re- 
viewed and  reversed,  because  the  debt  was  decreed  as  a  simple 
contract,  whereas  the  plaintiffs  were  in  possession  of  the  pro* 
tested  bills  on  which  it  was  due,  which  gave  it  the  dignity  of  a 
judgment,  and  that  James  Lyons,  the  administrator  de  bonis  non^ 
should  be  required  to  render  an  account,  and  that  the  plaintiffs 
should  be  paid  their  demand  out  of  the  assets.  A  copy  of  the 
decree  was  filed  as  stated  in  the  bill,  and  the  copy  of  a  judg- 
ment, by  consent,  of  November  22d,  1797,  in  an  action  on  the 
case  for  $  1735  80  and  costs,  when  assets. 

On  the  12th  of  June,  1822,  the  cause  came  on  to  be  heard  on 
the  bill  taken  for  confessed,  and  on  the  decree  sought  to  be  re- 
viewed, which  was  filed  as  an  exhibit,  on  consideration  whereof, 
the  Court,  being  of  opinion  that  the  complainants  were  not  en- 
titled to  have  the  decree,  sought  to  be  reviewed,  set  aside  or 
opened,  directed  one  of  its  commissioners  to  settle  and  report 
the  administration  account  of  the  defendant,  and  also  to  report 
the  different  debts  due  from  the  estate  of  John  Robinson,  and 
of  the  debts  paid  by  the  administrators  of  the  said  estate,  stat-' 
ing  the  dignity  of  each  debt,  and  also  the  -outstanding  assets. 
The  commissioner  made  his  report  in  December,  1822.  At  the 
same  time,  the  report  was  recommitted,  with  instructions  to  the 
commissioner  to  complete  the  same,  by  reporting  the  accounts 
between  Peter  Lyons,  surviving  administrator  of  John  Robin- 
son, and  the  estate  of  John  Robinson ;  and  it  was  farther  ordered 
that  he  report  the  debts  paid  by  the  administrators,  stating  the 
dignity  of  each,  and  any  additional  evidence  in  support  of  debts 
now  claimed  from  the  estate,  j^nd  liberty  was  allowed  for  any 
creditors  to  exhibit  their  claims.  This  report  was  made  in 
June,  1824. 

Vol.  II.— X 
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In  the  progress  of  the  cause,  other  creditors  exhibited  their 
claims  against  the  estate  of  John  Robinson.  The  representa- 
tives of  Hanberry  claimed  the  amount  of  a  judgment  when  aS" 
setSf  rendered  in  June,  1767.  The  judgment  was  for  £2069 
175.  4d.  sterling,  and  costs,  and  a  copy  thereof  was  filed  as  an 
exhibit 

The  commissioner  reported  a  very  large  fund,  partly  in  the 
hands  of  the  administrator  de  bonis  non^  and  part  not  yet  col- 
lected, respecting  which  he  required  the  direction  of  the  Court 
He  also  reported  the  claims  of  creditors,  to  a  great  amount, 
leaving  it  to  the  Court  to  ascertain,  and  settle  their  respective 
rank  and  dignity. 

Among  these,  is  the  claim  of  John  Smith,  executor  of  John 
Smith,  deceased.  The  case  is  this.  John  Robinson  and  John 
Smith  were  the  joint  sureties  of  Thomas  Reid  Rootes,  who  died 
insolvent,  in  consequence  of  which,  the  sureties  paid  the  debt 
John  Smith  paid  more  than  a  moiety  of  the  debt,  and  his  repre- 
sentative filed  his  bill  to  obtain  contribution  from  the  estate  of 
John  Robinson,  deceased,  who  was  his  joint  surety.  The  ori- 
ginal debt  was  a  protested  bill  of  exchange,  which,  according 
to  the  law  then  in  force  in  Virginia,  was  of  equal  dignity  with 
a  judgment  On  the  part  of  Smith,  it  was  contended  that  the 
joint  surety  who  had  discharged  this  debt,  was  substituted  in 
tlie  place  of  the  original  creditor,  and  that  his  claim  for  con- 
tribution against  his  joint  surety,  held  the  same  dignity  that  the 
claim  of  the  original  creditor,  against  the  «same  person,  would 
have  held.  On  the  part  of  the  defendant,  and  of  the  other  credi- 
tors, it  was  contended,  that  the  claim  of  John  Smith  was  that 
of  a  simple  contract  creditor  only,  and  that  he  must  rank  with 
simple  contract  creditors. 

The  cause  came  on,  on  exceptions  to  the  report  of  the  com- 
missioner of  June,  1824,  which  are  fully  stated  in  the  following 
opinion  of 

Marshall,  C.  J. — The  counsel  for  the  plaintiffs,  Lidderdale 
and  Hanberry,  have  filed  several  exceptions  to  this  report,  the 
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most  important  and  diiBcult  of  which,  respects  a  sum  alleged  bj 
the  administrator  de  bonis  nan  of  John  Robinson,  to  be  due  to 
Peter  Lyons,  the  surviving  administrator  of  John  Robinson, 
whose  executor  the  said  James  Lyons  is.  The  commissioner 
has  stated  this  claim  in  different  ways. 

The  counsel  for  the  plaintiffs  objects  to  this  account  alto- 
gether, because  he  alleges : 

1.  That  it  is  not  supported  by  vouchers. 

2.  That  Peter  Lyons  is  responsible  for  his  co-administrator, 
Edmund  Pendleton,  they  having  given  a  joint  bond,  and  Ed- 
mund Pendleton  appearing  to  be  largely  indebted  to  Robinson's 
estate. 

3.  That  balances  are  stated  to  be  due  from  George  Brooke 
and  others,  the  agents  of  the  administrators,  for  which  the  said 
Peter  Lyons  is  responsible. 

1.  The  commissioner  states  that  this  account,  from  1766  to 
1784,  inclusive,  was  collected  from  the  books  of  Peter  Lyons, 
and  from  1799  to  the  date  of  the  report,  is  supported  by  vouch- 
ers, and  this  Court  must  presume  that  his  statement  is  correct, 
unless  the  contrary  is  shown.  The  account  from  the  year  1784, 
to  January,  1799,  is  taken  from  a  report  made  by  Commissioner 
Hay,  in  pursuance  of  an  order  of  the  high  court  of  chancery, 

in  which were  plaintiffs,  and  the  administrators  of 

John  Robinson,  deceased,  were  defendants.  This  part  of  the  ac- 
count does  not  show  the  particular  items,  but  the  annual  amount 
of  receipts  and  disbursements.  Commissioner  Hay's  report  was 
made  in  the  year  1799,  while  the  administrators  were  alive, 
but  does  not  appear  ever  to  have  been  acted  on  by  the  court 
If  the  transactions  were  recent,  vouchers  to  sustain  the  account 
would  of  course  be  required.  But  in  a  case  of  such  long  ftand- 
ing,  where  the  parties  are  all  dead,  strict  proof  is  not  to  be 
looked  for.  It  is  the  less  to  be  expected  in  this  case,  as  it  is 
known  that  the  office  of  Peter  Lyons  was  consumed  by  fire, 
and  that  very  many  of  his  papers  were  destroyed  with  it  In 
such  a  state  of  things,  the  Court  is  much  inclined  to  the  opinion 
that  the  books  of  the  administrator,  if  they  appear  to  have  been 
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fairly  kept,  and  the  account  of  Commissioner  Hay,  founded  on 
those  books,  ought  to  be  received  as  prima  facie  evidence,  sub* 
ject  to  be  disproved,  as  far  as  either  party  may  disprove  them, 
or  to  such  exception  as  either  party  may  make,  or  be  able  to 
sustain.  If  tliis  course  be  not  pursued,  and  the  books  and  ac^ 
count  be  discarded,  it  would  be  necessary  to  remodel  the  account 
on  such  vouchers. as  either  party  may  be  able  to  adduce.  The 
result  of  such  an  account  could  not  be  as  satisfactory,  and  pro- 
bably would  not  approach  the  truth  as  nearly  as  that  which  is 
now  before  the  Court. 

2.  The  responsibility  of  Peter  Lyons  for  his  co-administrator 
must  be  admitted,  but  the  amount  due  from  that  co-administrar 
tor  cannot  be  assumed,  unless  his  representative  were  before  the 
Court  It  is  the  duty  of  the  administrator  de  bonis  rum  of  John 
Robinson,  to  bring  him  to  an  account  before  that  forum  which 
can  take  cognizance  of  the  case,  and  he  is  chargeable  with  great 
neglect  of  duty  in  this  respect,  as  Edmund  Pendleton  has  been 
dead  twenty  years.  The  Court  will  not,  for  the  present,  decide 
positively  on  this  subject,  but  must  resume  the  consideration 
.  of  it,  should  this  unjustifiable  delay  be  continued. 

3*  The  surviving  administrator  ought  to  have  brought  the 
agents  of  the  administrators  to  a  settlement  of  their  accounts, 
and  this  duty,  on  the  death  of  Peter  Lyons,  devolved  on  the  ad- 
ministrator de  bonis  Tion,  who  is  also  executor  of  the  surviving 
administrator.  It  appears  to  me  to  be  reasonable  that  the  whole 
balances  due  from  these  agents  should  be  chargeable  to  him, 
unless  he  can  free  himself  from  the  charge  of  gross  negligence 
for  having  failed  to  call  them  to  a  settlement. 

The  debt  due  to  Peter  Lyons,  whatever  may  be  its  amount, 
is  admitted  to  be  a  debt  of  the  first  dignity.  It  is  next  to  be 
inquired  how  the  remaining  creditors  rank. 

There  being  many  judgments  rendered,  to  be  discharged 
when  assets  shall  come  to  the  hands  of  the  administrators,  the 
first  question  was,  whether  these  judgments  should  rank  accord- 
ing to  their  date,  and  should  take  rank  of  other  debts  on  which 
no  judgment  had  been  rendered,  or  should  retain  the  same  rank 
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which  woold  belong  to  the  particular  instruments  on  which 
they  were  rendered.  This  Court  is  of  opinion  that  they  retain 
their  original  rank,  because  every  creditor  is  supposed  to  be 
entitled  to  a  judgment  when  assets,  and  it  is  not  reasonable  that 
SQch  a  judgment  should  disturb  the  order  in  which  debts  are 
payable  by  law,  or  should  have  any  other  effect  than  to  esta- 
blish the  amount,  and  to  give  priority  to  other  debts  of  equal 
dignity  on  which  either  no  judgment,  or  a  subsequent  judgment, 
may  have  been  rendered. 

Money  due  to  the  estate  of  a  deceased  person,  committed  by 
a  court  to  the  said  John  Robinson,  (1  R.  C,  1819,  p.  389,  sec.  60,) 
or  on  judgments  against  the  said  intestate  in  his  lifetime,  are 
first  in  rank.  Next,  are  protested  bills  of  exchange,  and  then 
8pecialties.(l)  Among  these,  judgments  on  bills  of  exchange 
first  rank  according  to  their  date ;  and  next,  protested  bUls  on 
which  no  judgments  have  been  obtained,  if  the  requisites  of  the 
law  have  been  complied  with. 

Next  in  order,  are  debts  due  on  bills  which  have  been  paid 
by  securities ;  on  this  subject,  a  question  of  difficulty  has  been 
made.  John  Smith  and  John  Robinson,  were  co-sureties  on 
bills  of  exchange  and  specialties  to  a  very  great  amount,  on 
which  John  Smith  paid  more  than  his  proportion,  and  bis  re- 
presentatives now  claim  contribution  from  the  estate  of  John 
Robinson.  This  claim  is  admitted,  but  it  is  contended  that  it 
is  to  be  considered  merely  as  a  debt  on  simple  contract.  The 
question  submitted  to  the  Court  is,  whether  a  co-surety  who 
has  paid  a  debt,  has  a  right  to  stand  in  the  place  of  the  creditor, 
and  to  be  clothed  with  all  the  rights  and  privileges  of  the  cre- 
ditor, so  far  as  his  equity  extends,  or  can  resort  only  to  the  im- 
plied contract  which  the  law  raises  in  such  a  case.    This  is  a 

(1)  But  by  the  aet  of  March  39Ui,  1831,  which  took  effect  the  Igtof  Jane  there, 
after,  it  ie  declared,  •*  that  in  the  adminiitration  of  the  penonal  asMto  of  deoedento* 
catatea,  debts  duo  by  specialty  and  promissory  notes,  or  other  writings  signed  by 
the  decedent,  or  some  other  person,  by  him  or  her  thereunto  lawfully  authorized, 
sha{l  be  regarded  and  taken  to  be  of  equal  dignity." — Seas.  Acts  of  1830-31,  p. 
103,  ch.  d3^Editor.] 
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question  which  depends  on  the  authority  of  decided  cases ;  it 
has  occurred  most  frequently  in  controversies  between  a  surety 
and  the  principal  debtor. 

In  the  case  of  £ppes  et  al,  Executors  of  Wayles  v.  Randolph,(2) 
a  bond  was  executed  by  Randolph  to  Bevins,  with  Wayles  as 
his  surety.  Randolph  afterwards  conveyed  his  estate  to  his 
sons,  and  the  creditor  obtained  a  decree  against  the  executors 
of  Wayles  for  the  amount  of  the  bond.  A  suit  was  brought  by 
the  executors  of  Wayles  against  the  representatives  and  heirs 
of  Randolph,  alleging  the  insufficiency  of  the  personal  estate, 
and  praying  that  the  estates  conveyed  to  the  children  might  be 
subjected  to  the  claims  of  creditors.  Other  creditors  also  filed 
their  claims,  and  insisted  that  the  debt  to  the  executors  of 
Wayles  had  only  the  dignity  of  a  simple  contract.  In  deliver- 
ing his  opinion  the  chancellor  said :  **  That  if  Wayles's  execu- 
tors  had  taken  an  assignment  to  their  trustees  of  Bevins's  bond, 
they  would,  in  his  name,  have  been  entitled  to  the  same  relief 
that  Bevins  himself  would,  and  that  a  court  of  equity  would  have 
enjoined  the  heir  of  Richard  Randolph,  deceased,  from  pleading 
payment  by  the  sureties'  executors :  that  they  ought  to  have  the 
same  remedy  as  if  such  assignment  had  been  made."  In  affirm- 
ing this  part  of  the  chancellor's  decree,  the  president  of  the 
court  of  appeals  said :  <'  that  the  appellees,  executors  of  John 
Wayles,  ought  to  stand  in  the  place  of  John  Bevins,  and  be 
considered  as  bond  creditors,  so  far  as  may  effect  the  distribu- 
tion of  remaining  assets,  but  not  so  as  to  charge  the  executors 
with  a  devastavit  on  account  of  payments  or  judgments  to 
simple  contract  creditors." 

In  the  case  of  Tinsley  v.  Anderson,  3  Call,  829,  where  the 
proceeds  of  the  real  estate  of  a  living  debtor  were  to  be  distri- 
buted according  to  the  priority  of  the  several  liens  upon  it,  the 
court  said:  **that  all  the  creditors  by  judgments  or  decrees, 
ought  to  be  paid  out  of  the  general  fund,  according  to  the  pri- 
ority of  recovery,  with  this  reservation,  that  when  a  prior  cre- 

(3)  S  Call,  103,  Tate'8  edit— [^itor.] 
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ditor  shall  not  have  received  his  moDey  of  sureties,  or  sued  out 
execution  on  his  judgment  within  a  year,  he  shall  yield  priority 
to  subsequent  judgments  on  which  executions  shall  have  been 
so  issued,  or  the  money  received  of  sureties.  In  both  instances 
of  the  money  paid  by  sureties,  as  well  as  in  all  other  instances, 
sureties  ought  to  be  placed  in  the  situation  of  the  creditors  they 
shall  have  paid,  or  be  bound  to  pay." 

These  two  cases  establish  the  principle  incontrovertibly  in 
Virginia,  that  the  surety  who  has  paid  a  debt  stands,  as  respects 
his  claim  on  the  principal  or  his  estate,  to  Qvery  purpose  in  the 
place  of  the  creditor.  ^ 

The  same  principle  is  recognised  in  New  York,  as  appears 
by  4  Johns.  Ch.  Rep.  123  and  530.(8)  In  Lawrence  v.  Cornell 
et  aL,  4  Johns.  Ch.  Rep.  645,  it  was  enforced  against  a  junior 
mortgagee. 

This  principle  is  also  recognised  in  South  Carolina,  4  De« 
saussure,  44.(4) 

The  principle  that  a  person  who  has  paid  money  as  surety, 
or  on  account  of  another,  shall  be  substituted  in  the  place  of 
the  creditor,  seems  to  be  familiar  in  England.  In  3  P.  Wms. 
400,  it  is  laid  down  by  the  chancellor,  that  an  executor  who 
has  paid  beyond  the  assets  which  have  come  to  his  hands, 
shall  rank  as  the  creditor  whose  debt  he' has  paid ;  and  in  1 
Atk.  134,(5)  the  chancellor  says :  '<  Indeed,  where  there  is  a 
principal  and  surety,  and  the  surety  pays  off  the  debt,  he  is 
entitled  to  have  an  assignment  of  the  security  in  order  to  en- 
able him  to  obtain  satisfaction  for  what  he  has  paid  over  and 
above  his  own  share.''  The  principle  is  also  laid  down  in  2 
Yes.,  Sen.,  302,(6)  and  1 1  Yes.,  Jr.,  22.(7)  Indeed  it  seems  to 
be  too  well  settled  to  be  controverted,  and  we  find  it  generally 
laid  down  as  an  acknowledged  rule  rather  than  decided  in  a 
contested  case. 


(3)  Hayes  o.  Ward  et  aL,  and  Seribner  o.  Hickok  et  aL — [Ediiar.] 

(4)  Tankenley  o.  Anderaon  et  aL — lb.  (5)  Ex  parte  Crisp. — lb, 
(6)  Ex  parU  Mills.— A.                          (7)  Wright  o.  Morley ,  &c.~i&. 
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But  it  has  been  supposed  that,  though  this  rule  must  be  ad- 
mitted as  applicable  to  cases  between  a  surety  and  his  princi- 
pal, it  will  not  apply  between  co-sureties. 

I  can  perceive  no  reason  for  this  distinction.  The  principle 
which  the  cases  decide  is  this :  Where  a  person  has  paid  money 
for  which  others  were  responsible,  the  equitable  claim  which 
such  payment  gives  him  on  those  who  were  so  responsible,  shall 
be  clothed  with  the  legal  garb  with  which  the  contract  he  has 
discharged  was  invested,  and  he  shaU  be  substituted,  to  every 
equitable  intent  and  purpose,  in  the  place  of  the  creditor  whose 
claim  he  has  discharged.  This  principle  of  substitution  is  com- 
pletely established  in  the  books,  and  being  established,  it  must 
apply  to  all  persons  who  are  parties  to  the  security,  so  far  as  is 
equitable.  The  cases  suppose  the  surety  to  stand  in  the  place  of 
the  creditor,  as  completely  as  if  the  instrument  had  been  trans- 
ferred to  him,  or  to  a  trustee  for  his  use.  Under  this  supposi- 
tion, he  would  be  at  full  liberty  to  proceed  against  every  person 
bound  by  the  instrument.  Equity  would  undoubtedly  restrain 
him  from  obtaining  more  from  any  individual  than  the  just  pro- 
portion of  that  individual ;  but  to  that  extent,  bis  claim  upon 
his  co-surety  is  precisely  as  valid  as  upon  his  principal. 

In  reason,  I  can  draw  no  distinction  between  the  cases,  and 
none,  I  think,  has  been  drawn  by  the  courts.  In  Parsons  and 
Cole  V.  Dr.  Briddock  et  a].,  2  Vernon,  608,  the  sureties  who  had 
paid  a  bond  debt,  on  which  a  judgment  was  obtained  against 
Dr.  Briddock,  were  substituted  in  the  place  of  the  creditor,  as 
against  the  bail  to  the  action  in  which  the  judgment  against 
Briddock  had  been  rendered,  and  the  bail  was  compelled  to  pay 
them  the  money  they  had  paid  to  the  creditor.  In  this  case, 
the  principle  of  substitution  was  applied  agamst  a  surety. 

The  liability  of  co-sureties,  and  the  dignity  of  a  debt  in  a 
case  where  a  judgment  had  been  discharged  by  a  co-surety, 
who  was  entitled  to  contribution,  was  decided,  on  great  delibe- 
ration, after  very  solemn  argument,  in  the  case  of  Burrows  &l 

Brown  V.  The  Administrators  of  Patrick  Games,  1  Desaussure, 
409. 
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I  was  originally  strongly  inclined  to  the  opinion  that,  in  a 
case  where  a  party  could  sue  at  law,  and  would  be,  in  a  court 
of  law,  a  simple  contract  creditor  only,  he  would  retain  the 
same  rank  in  a  coort  of  equity  also,  and  would  not  be  substi- 
tuted in  the  place  of  the  original  creditor.  But  I  am  satisfied, 
on  examining  the  subject,  that  the  decisions  are  otherwise,  and 
I  must  acquiesce  in  those  decisions. 

The  representatives  of  John  Smith,  then,  will  rank  according 
to  the  dignity  of  the  claims  on  which  they  have  paid  more 
than  their  equal  proportion. 

All  other  sureties  will,  in  like  manner,  be  substituted  for  the 
creditor  whose  debt  they  have  discharged,  and  will  rank  as  he 
would  have  ranked  were  he  before  the  Court 

NaU.-^Tht  Court,  connstiDg  of  Mariball,  C.  J.  and  St.  Gborov  Tuckkh,  J., 
bein^  divided  in  opinion  upon  the  question  whether  the  claim  of  John  Smith  to 
oontribution  was  entitled  to  be  substituted  to  the  same  rank  and  dimity  wiUi  the 
debt  which  he  had  paid,  as  to  the  excess  over  and  above  a  moiety  thereof  certified 
that  question  to  the  Supreme  Court  |br  its  decision.  The  Supreme  Court  unani- 
mously sttsUined  the  opinion  of  the  Chief  Justice.  See  19  Wheat  594.  6  Cond. 
Kep.  Sop.  Ct  U.  S.  ese^EdUm-.] 


Btrd  v.  Btrd's  Exbcutor  bt  al. 

BefiM  Hon.  JOHN  MARSHALL,  Chief  Justice  of  the  United  Sutes. 

W.  &,  faj  his  last  will,  crealed,  in  the  ftrat  instance,  a  sepanta  Ibiid,  rfm^'^'^f  of 
hnd,  one  hundred  negroes,  and  other  personal  estate,  for  the  payment  of  his 
debts,  and  then  gave  to  his  wilb,  fbr  lift,  certahi  pUmtations,  toUh  aU  the  remmn^ 
i^  worses,  and  stock  of  all  sorts.  He  then  directed  that  at  the  death  of  his 
wift,  an  his  **  estates  whatsoerer,  consisting  of  land,  negroes,  stocks  of  aU  sorts, 
plate,  books,  and  fhmiture,  be  sold  as  soon  as  con?enient,  and  the  money 
■rism^  from  the  sale  thereof  be  equally  diiided  among  all  (his)  children  that  an 
tlive,  k^^    By  a  subsequent  cfaiuseof  the  will,  the  testator,  aiier  devising  oer- 
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tain  londs  to  bitwn  Jn  bequeathed  to  bim  **  his  choice  often  negroes,  after  (bia) 
wife  (had)  choee  each  aa  ahe  (pleaaed)"  over  and  above  bia  ahare  of  the  money 
aforeaaid.    In  like  manner  the  teatator  proceeded  to  make  specific  bequests  of 
alavea  to  several  of  bia  other  children.    The  aeparate  fund  created  for  the  pay- 
ment of  debts  proving  wholly  inadequate  for  that  purpoee,  the  whole  eatate,  real 
and  personal,  including  the  apecific  legaciea  of  alavea,  was  aoM  by  the  executor, 
and  after  the  payment  of  all  the  debts  out  of  the  general  fund,  a  CGnaideraUe 
aum  remained  to  be  distributed  among  the  legatees.    The  question  submitted  to 
the  Court  was :  In  what  proportiona  should  this  residuum  be  distributed  between 
the  specific  and  general  legateea  of  W.  B.  7    The  Court  Ikld : 
I,  That  in  the  construction  of  a  will,  the  whole  of  it  moat  be  taken  together,  and 
the  intent  of  the  testator  collected  firom  the  entire  inetrum^nt,  without  payings 
too  much  regard  to  the  arrangement  of  the  clauses.    The  general  dauac,  be- 
queathing all  the  testator^a  rematmng  negroes,  Sfc,  to  his  wife,  for  life,  and  di^ 
recting  his  whole  estate,  ef  every  deacription  whatever,  to  be  sold  at  her  death, 
and  the  proceeds  to  be  equally  distributed  among  his  children,  is  dearly  re- 
strained by  the  subsequent  clauses,  giving  specific  legacies  to  some  of  them,  as 
well  that  bequeathing  a  certain  number,  as  those  which  designated  the  alaves 
by  name*    The  will  must  be  construed  as  if  the  dausea  giving  specific  legacies 
had  preceded  the  general  dause  providing  fi>r  his  wife,  and  the  word  **  remain- 
ing,** in  that  dause,  must  be  understood  as  having  reference  as  well  to  the  «pe- 
e{fie  legacy  clauses,  as  to  that  creating  a  separate  fund  for  the  payment  of  debts. 
IC  then,  the  sale  of  the  negroes  specifically  bequeathed  was  not  required  for  the 
payment  of  the  testotor's  debts,  the  legateea  were  entitled  to  them  respectively 
during  the  life  of  the  widow,  and  if  they  were  sdd  by  the  executor,  not  fer  the 
payment  of  debts,  but  under  the  general  clause  directing  the  sale  of  the  whole 
estate,  the  proceeds  of  such  sale  represent  the  slaves  themselves,  and  the  apedfic 
legatees  are  entitled  to  them. 
S.  That  so  far  as  the  specific  legaciea  have  been  sold,  and  the  proceeds  applied  to 
the  payment  of  debts,  the  specific  legatees  have  a  right  to  resort  to  the  general 
fund  for  remuneration,  upon  the  principlea  which  regulate  courts  in  marahalling' 
assete.  That  general  fund  being  a  mixed  fund,  composed  of  the  proceeds,  partly 
of  personal,  and  partly  of  real  eatete,  not  chargeable  with  the  payment  of  debts, 
the  portion  of  it  resulting  firom  the  sale  of  the  personalty,  is  liable,  in  the  first 
instance,  to  make  good  auch  specific  legades  as  have  been  sold  for  debte,  and, 
if  that  be  insufficient,  the  money  arising  fixim  the  sale  of  the  real  estate  must 
be  applied  to  the  same  object,  eofar,  and  eofar  onty,  a»  the  epee\fie  legadee  have 
been  atmorbed  by  epeeiaUy  debU  that  bound  the  real  ettate, 
3.  That  in  the  application  of  the  principle  that  the  real  estate  of  the  testator  ia 
liable  to  spedfic  legatees  to  the  extent  of  the  spedalty  debte  which  have  been 
satisfied  out  of  the  specific  legacies,  thdr  titie  to  the  aid  of  a  court  of  equity  is 
only  co-extensive  with  their  equity.    Therefore,  where  specific  legacies  have 
been  sdd,  and  out  of  the  proceeds  thereof  many  specialty  debts  have  been  paid 
off  in  a  depreciated  paper  currency,  the  measure  of  reimbursement  firom  the 
real  estate  ought  to  be,  t^  whale  actual  lose  of  the  per$lmal  estate,  and  not  the 
mere  nominal  sum  advanced  by  it 
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4.  That  ib»  value  of  the  money  advasced  bj  the  penooal  for  the  real  eitate,  rnuat 
be  aaoertaiDed  hy  tiie  application  of  the  scale  of  depreciation  aa  fixed  by  law,  on 
the  day  that  the  personal  property  toas  oold^  and  not  at  the  thne  the  debts  were 
paid ;  that  standard  approximating,  more  nearly  than  any  other,  to  the  actual  lo99 
Bostained  by  the  pennnal  eitate. 

5.  Thai  the  interest  allowed  the  personal  estate  for  the  sunw  advanced  by  it  in 
discharge  of  specialty  debts^  should,  in  accordance  both  with  the  general  course 
of  the  Court,  and  with  the  justice  of  this  particular  case,  be  limited  to  twenty 
yeaxF. 

As  to  the  rule  lor  ascertaining  the  value  of  the  ten  slaves  specifically  beqveathei 
toJ^fbtUnat  domgnaied  by  lUMie,  see  the  second  opinioa  following. 

Marshall,  C.  J. — This  suit  is  brought  for  the  distribution  of 
the  estate  of  William  Byrd,  deceased,  among  his  legatees. 

The  testator  by  his  last  will,  created,  in  the  first  instance,  a 
fund  consisting  of  a  tract  of  land,  one  hundred  negroes,  and 
other  personal  property,  for  the  payment  of  his  debts.  He  then 
gives  to  his  wife,  for  life,  the  plantations  of  Westover  and 
Buckland,  with  all  the  remaining  negroes  and  stock  of  all  sorts, 
and  adds:  **  It  is  my  will  and  desire  that,  at  the  death  of  my 
dearest  wife,  all  my  estates  whatever,  consisting  of  land,  ne- 
groes, stocks  of  all  sorts,  plate,  books,  and  furniture,  be  sold 
as  soon  as  convenient,  and  the  money  arising  firom  the  sale 
thereof  be  equally  divided  among  all  my  children  that  are  alive 
at  the  time  of  my  dear  wife's  death,  deducting  therefrom  such 
sums  as  they  may  claim  under  the  wills  of  his  mother  and 
son  William.  The  testator  then  enumerates  advances  he  had 
made  to  several  of  his  children,  which  are  to  be  deducted  from 
the  amount  of  their  respective  portions,  and  also  states  contin- 
gencies on  which  the  legacies  of  individuals  are  to  be  forfeited; 
after  which  he  adds,  **  should  any  of  my  children  die  before  my 
wife,  and  leave  lawful  issue,  the  share  of  my  deceased  child 
shall  go  to  them,  and  be  equally  divided."  "  I  give  to  my  son 
John,  over  and  above  what  he  will  share  of  the  money  afore- 
said, all  my  right  to  the  mines  in  Fincastle,  known  by  the  name 
of  Chisweirs  mines,  and  two  thousand  acres  of  the  land  I  claim 
under  his  majesty's  proclamation  of  1763.  I  likewise  give  to 
him  his  choice  of  ten  negroes,  after  my  wife  has  chose  such  as 
she  pleases.'' 
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The  testator  then  devises  to  several  sons,  certain  portions  of 
the  land  surveyed  for  him  under  the  proclamation  of  1763,  over 
and  above  their  several  shares  of  the  fund  directed  to  be  dis- 
tributed among  them  all,  and  to  his  daughters,  in  like  manner, 
certain  slaves  by  name. 

The  whole  estate,  including  the  specific  legacies  of  slaves, 
has  been  sold  and  the  debts  have  all  been  paid ;  and  there  re- 
mains the  sum  of  •  28,645  45  to  be  distributed  among  the  lega- 
tees. The  specific  legatees  claim  their  legacies  as  a  charge 
upon  this  joint  fund,  to  be  paid  before  the  distribution  directed 
by  the  will.    This  claim  is  resisted  by  the  other  legatees. 

It  has  been  placed  on  two  grounds : — 1.  The  will  of  the  testa- 
tor.   2.  On  the  principle  of  marshalling  assets. 

1.  The  will  of  the  testator: 

In  its  construction,  the  whole  is  to  be  taken  together,  and  the 
intent  is  to  be  collected  from  the  entire  instrument,  without  pay- 
ing too  much  regard  to  the  arrangement  of  the  clauses.  It  is 
not  denied  that  the  testator  intended  the  specific  legacies  as 
additional  to  the  distributive  share  of  each  child,  in  the  aggre- 
gate fund.  He  says  so  in  express  words ;  and  there  is  no  con- 
trary opinion  advanced  in  any  part  of  the  wiU.  He  supposed 
that  the  fund  assigned  for  the  payment  of  debts  would  be  suf- 
ficient; and  makes  his  will  under  that  impression.  Had  the 
fact  conformed  to  this  opinion,  and  the  whole  estate,  except 
that  fund,  had  remained  together,  untouched  by  debts,  it  is  not 
probable  that  this  controversy  ever  could  have  arisen.  It  would 
scarcely  be  denied,  that  a  bequest  to  his  son  John  of  ten  slaves, 
over  and  above  his  equal  share  of  his  estate,  was  what  it  pur- 
ported to  be^  and  that  those  ten  slaves  were  to  be  taken  by  John, 
in  addition  to  his  equal  distributive  share  of  the  general  funds. 
The  mistake  of  the  testator  respecting  the  adequacy  of  the  fund 
for  the  payment  of  debts,  cannot  change  the  construction  of  the 
will  in  this  particular.  His  intention  respecting  his  specific  be- 
quests remains  the  same ;  and  though  we  may  conjecture  that 
he  would  have  made  some  change  in  this  respect,  had  he  un- 
derstood the  true  state  of  his  afiairs,  no  court  can  undertake  to 
make  the  change  for  him.  In  adjusting  the  rights  of  the  parties. 
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then,  this  intent  must  be  kept  in  view,  and  the  inquiry  is,  how 
does  it  aflect  the  fund  now  to  be  distributed  7 

After  setting  apart  one  hundred  slaves  for  the  payment  of 
his  debts,  the  testator  gives  to  his  wife,  Westover  and  Buckland, 
and  all  the  remaining  negroes,  stock,  &c.,  for  her  life,  and  di- 
rects that,  at  her  death,  his  whole  estate,  of  every  description, 
shall  be  sold,  and  the  money  arising  from  the  sale  be  equally 
divided  among  his  children. 

This  clause  certainly  requires  an  equal  distribution  of  all  the 
money  arising  from  the  property  to  be  sold  under  it,  and  it  be- 
comes material  to  inquire  what  property  it  comprehends.  The 
language  is,  that  it  comprehends  his  whole  estate ;  and  if  these 
words  are  not  clearly  restrained  by  other  parts  of  the  will,  the 
direction  must  be  considered  as  extending  to  the  whole. 

I  think  it  perfectly  clear  that  they  are  so  restrained.  The 
testator  directs  his  whole  estate  to  be  sold  at  the  death  of  his 
wife.  This  direction  can  operate  only  on  property  which  shall 
at  that  time  form  a  part  of  his  estate.  Property  previously  dis- 
posed of  cannot  be  the  subject  of  this  clause.  Thus,  he  devises 
two  thousand  acres  of  his  military  land  to  his  son  John.  The 
devise  operates  as  a  conveyance,  and  on  the  death  of  the  devi- 
sor, vests  the  hind  in  the  devisee.  It  ceased  to  be  a  part  of  the 
estate  of  the  testator,  when  that  estate  is  to  be  sold,  and,  conse- 
quently, cannot  be  acted  on  by  the  clause  under  consideration. 
In  like  manner,  the  testator  devises  separate  tracts  of  land  to 
his  sons,  Thomas,  Otway,  and  Charles.  Upon  his  death,  these 
lands  cease  to  be  a  part  of  his  estate,  and  vest  in  the  devisees. 
To  construe  the  clause  directing  the  sale  of  his  estate  at  the 
death  of  his  wife,  as  extending  to  them,  would  be  to  annul  these 
devises,  and  to  set  aside  a  large  portion  of  the  will. 

The  same  principle  applies  with  equal  force  to  the  specific 
legacies.  After  the  devise  to  his  son  Charles  of  one  thousand 
acres  of  land  in  the  county  of  Fincastle,  the  testator  adds :  **  I 
likewise  give  him  his  man  Tom,  and  little  Jack  White,  and  his 
choice  of  two  negro  girls,  over  and  above  his  share  of  the  mo- 
ney aforesaid." 

This  bequest  was  obviously  intended  to  take  effect  immedi- 
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ately.  From  the  language  of  the  will,  Tom  was,  probably,  at 
the  time,  in  possession  of  the  legatee.  It  is  impossible  to  recon- 
cile this  bequest  with  an  intention  to  sell  these  negroes,  and  to 
place  the  money  in  a  common  fund,  out  of  which  the  legatee 
was  afterwards  to  draw  it  It  is  not  their  proceeds  which  he 
is  to  draw  from  the  fund,  over  and  above  his  equal  share  in  it, 
but  he  is  to  have  the  negroes  themselves,  over  and  above  that 
equal  share.  So  with  respect  to  the  other  specific  legacies.  It 
is  perfectly  clear  that  they  are  not  to  be  sold,  but  are  to  pass 
specifically  to  the  several  legatees. 

Between  those  legacies  which  express  the  names  of  the  slaves 
which  are  given,  and  those  which  express  only  their  number, 
leaving  the  choice  to  the  legatee,  there  can  be  no  diflference,  so 
far  as  respects  this  point  The  intention  of  the  testator  to  ex- 
empt them  from  the  clause  directing  the  sale  of  his  estate,  is 
equally  clear.  Indeed,  in  the  expressions  of  the  clause,  giving 
ten  slaves  to  his  son  John,  there  are  some  additional  evidences 
of  this  intent  He  shows  that  the  selection  is  to  be  made  by  his 
son  during  the  continuance  of  his  wife's  life-estate,  and,  conse- 
quently, anterior  to  the  sale  of  his  estate,  since  he  restrains  his 
son's  right  of  choice,  so  far  as  to  prevent  its  interfering  with 
the  choice  of  his  wife.  He  gives  to  his  wife  **  all  the  remaining 
negroes"  for  life,  and  yet  he  gives  his  son  John  his  choice  of 
ten  slaves  out  of  these  remaining  negroes;  but  in  selecting  them, 
he  is  not  to  interfere  with  the  choice  of  his  wife.  The  plain 
meaning  is,  that  after  setting  apart  the  fund  for  the  payment  of 
debts,  his  son  is  to  choose  ten  slaves ;  but  if,  in  exercising  this 
right,  he  should  take  any  which  his  wife  might  be  particularly 
anxious  to  retain,  her  choice  should  in  such  case  be  respected. 
It  is  perfectly  clear,  that  the  will  is  to  be  construed  as  if  the 
clause  giving  all  the  remaining  negroes  to  his  wife  for  life,  had 
been  postponed  to  those  which  give  specific  legacies.  The  word 
**  remaining"  refers  to  all  the  clauses  giving  specific  legacies, 
as  well  as  to  tliat  which  constitutes  the  fund  for  the  payment 
of  debts.  This  avoids  the  manifest  repugnancy  which  would 
otherwise  exist  in  these  difibrent  bequests.  Upon  this  construc- 
tion, which  gives  efiect  to  what,  I  think,  was  the  obvious  intent 
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of  the  testator,  the  specific  legacies  are  neither  comprised  in  the 
bequest  to  bis  wife,  nor  in  the  clause  directing  the  sale  of  his 
estate;  and  consequently,  they  compos^  no  part  of  the  fund 
which  is  to  be  equally  divided  among  his  children. 

So  far  as  the  intent  of  the  testator  can  be  carried  into  effect, 
the  legatees  were  entitled,  during  the  life  of  Mrs.  Byrd,  to  their 
specific  legacies;  but  the  law  interposes,  and  casts  the  whole 
personal  estate  upon  the  executor  for  the  benefit  of  creditors. 
Their  claims  must  be  satisfied  before  any  interest  can  vest  in 
the  legatees;  but  after  the  satisfaction  of  their  claims,  should 
any  of  the  slaves  specifically  bequeathed,  or  their  descendants, 
remain  unsold,  the  legatees  are  unquestionably  entitled  to  them. 
If  they  have  been  sold  by  the  executor,  not  for  the  payment  of 
debts,  but  under  that  clause  of  the  will  which  directs  the  sale  of 
the  whole  estate,  the  money  must  represent  them,  and  remain 
the  property  of  the  person  who  was  entitled  to  the  slaves  them- 
selves. If  it  has  been  carried  into  the  aggregate  fund,  it  has 
been  improperly  placed  there,  and  must  be  taken  from  it  If 
the  slaves  have  been  sold  for  the  payment  of  debts,  the  rights 
of  the  parties  must  be  governed  by  those  principles  which  regu- 
late courts  in  marshalling  assets. 

2.  Have  the  legatees,  whose  specific  legacies  have  been 
sold,  and  the  money  applied  to  the  payment  of  debts,  a  right  to 
demand  satisfaction  from  the  general  fund? 

Had  this  fund  been  derived  from  the  personal  estate  alone, 
as  that  estate  was  chargeable  with  debts  in  the  first  instance, 
and  ought  to  have  been  exhausted  before  recourse  was  had  to 
the  specific  legacies,  the  fund  would  unquestionably  be  liable, 
in  the  first  instance,  to  compensate  the  specific  legatees  for  such 
of  their  legacies  as  had  been  sold  for  an  object  with  which  it 
was  first  chargeable. 

Had  the  fund  been  derived  entirely  from  real  estate,  and  that 
had  been  charged  with  the  payment  of  debts,  the  same  principle 
would  have  governed  the  case.(l)    But  had  the  real  estate  not 

U)  Clarke  and  wift  o.  Back,  1  Leigh, 487;  M0IU&  v.  Griffith,  3  Ptige,  403 ;  H«p 
xlewood  «.  Pope,  3  P.  Wm*s,  ZS3.^Editar.] 
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been  subjected  to  the  payment  of  debts,  either  by  the  will  of 
the  testator,  or  by  the  law  of  the  land,  I  know  of  no  case  which 
has  gone  so  far  as  to  subject  it  to  the  claim  of  legatees  whose 
legacies  have  been  taken  by  creditors.  In  this  case,  the  testator 
has  not  subjected  his  real  estate  to  the  payment  of  debts.  It  is, 
therefore,  liable  no  farther  than  for  specialty  debts,  which  bind 
the  heir,  and  can  be  charged  with  legacies  so  far  only  as  the 
personal  estate  has  been  applied  in  payment  of  debts  for  which 
the  real  estate  was  liable. 

Being  a  mixed  fund,  composed  of  the  proceeds,  partly  of  per- 
sonal and  partly  of  real  estate,  that  portion  of  it  which  comes 
from  the  personal  estate  is  liable,  in  tbe  first  instance,  to  make 
good  such  specific  legacies  as  may  have  been  sold  for  debts;  and, 
if  that  be  inauflicient,  the  money  arising  from  the  sale  of  real  es- 
tate must  be  applied  to  the  same  object,  so  far  as  debts  by  which 
the  land  was  bound  have  been  satisfied  from  the  personal  estate. 

A  difficulty  arises  in  adjusting  the  amount  between  the  real 
and  personal  estate,  from  the  fact  which  is  alleged  at  the  bar, 
that  many  of  the  specialty  debts  which  have  been  discharged 
by  the  personal  estate,  have  been  paid  ofif  in  paper  money,  and 
it  is  contended,  that  these,  as  between  those  parties,  are  ad- 
vances made  at  the  time  of  payment,  which  must  be  subjected 
to  the  scale  of  depreciation  established  by  law. 

It  is  certainly  true,  that  the  legatees  have  no  legal  claim  on 
the  real  estate,  to  be  reimbursed  moneys  paid  by  the  personal 
property  in  discharge  of  debts  for  which  both  were  bound ;  and 
there  is  great  reason  in  the  position,  that  their  title  to  the  aid  of 
a  court  of  equity  can  be  co-extensive  only  with  their  equity. 
But  how  far  does  this  equity  extend?  The  real  estate  is  un- 
doubtedly relieved  to  the  extent  of  the  debt  from  which  it  is  dis- 
charged; and  can  make  no  just  objection  to  retributing  the 
personal  estate  to  the  extent  of  the  injury  that  that  estate  has  sus- 
tained; but  I  am  not  satisfied,  that  a  principle  which  courts  of 
equity  have  taken  up  solely  for  the  protection  of  simple  contract 
creditors  and  legatees,  can  be  justifiably  so  appUed  as  to  enable 
those  persons  to  make  large  profits  out  of  the  real  estate.    Ad- 


NOVEMBER  TERM,  1824.  177 

B^rd  o.  Bjrrd*!  Executor  et  al. 

mitting  the  real  estate  to  be  relieved  to  the  amount  of  one  thou- 
sand dollars^  by  the  advance  of  five  dollars  from  the  persouaU 
a  court  of  equity  might  not  interpose  to  restrain  those  entitled 
to  the  personal  estate  from  asserting  their  claim  to  its  extent; 
but  I  am  not  satisfied  that'  a  court  of  equity  ought  to  interfere 
in  aid  of  those  persons  beyond  the  sum  actually  advanced.  But 
there  is  much  difficulty  in  ascertaining  what  this  sum  is.  The 
value  of  the  money,  on  the  day  of  its  payment,  is  not,  necessa* 
rily,  the  real  amount  of  loss  sustained  by  the  person  making  the 
payment  The  depreciation  was  continual,  and  as  the  gain  of 
the  real  estate  is  the  whole  nominal  sum,  the  reimbursement 
ought  to  be  the  whole  actual  loss  of  the  personal  estate. 

It  will  be  extremely  difficult  to  adjust  this  subject  with  any 
degree  of  certainty.  If  the  parties  can  make  any  arrangement 
satisfactory  to  themselves,  or  state  any  account  by  which  the 
necessary  information  can  be  given  to  the  Court,  I  shall  be  much 
dis[K>sed  to  apply  the  principle  which  has  been  stated  to  this 
part  of  the  case. 

Having  determined  that  the  legatees  who  claim  under  the 
will  of  the  testator  a  certain  number  of  slaves  not  named  by 
h]m»  but  to  be  shown  by  themselves,  and  it  being  stated  that 
these  legacies  are  unsatisfied,  it  remains  to  determine  how  they 
are  now  to  be  satisfied. 

If,  after  the  payment  of  debts,  there  were  negroes  remaining 
in  the  estate  not  given  by  name,  they  would  be  liable  to  these 
legacies,  if  the  legatees  chose  to  take  them ;  if  there  were  no 
such  slaves  remaining,  then  the  value  of  the  legacies  must  be 
determined  on  some  equitable  principle. 

Decree. — This  cause  came  on  to  be  heard,  &c.,  on  consider- 
ation whereof  this  Court  is  of  opinion  that  the  specific  legacies 
given  in  the  will  of  the  late  William  Byrd,  are  not  comprehend- 
ed in  the  clause  which  gives  the  remainder  of  his  slaves  to  his 
wife  for  life,  nor  in  that  which  directs  sale  of  all  his  estate  at  her 
death ;  but  were  intended  to  pass  immediately  to  the  legatees, 
and  might  be  claimed  by  them  as  soon  as  the  condition  of  the 

Vol.  II.— Z 
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estate,  with  respect  to  creditors,  would  justify  the  executrix  in 
paying  legacies.  If,  therefore,  after  the  payment  of  debts,  any 
slaves  bequeathed  by  name  in  the  will,  or  their  descendants, 
remained  in  the  possession  of  the  personal  representative  of 
William  Byrd,  the  person  to  whom  the  same  were  bequeathed, 
or  his  or  her  representative,  would  be  entitled  to  demand  them ; 
and  if  they  have  been  sold,  and  the  proceeds  are  not  required 
for  the  payment  of  debts,  such  person  is  entitled  to  the  money 
arising  from  the  sale. 

And  the  Court  is  further  of  opinion,  that  the  representative  of 
John  Byrd,  to  whom  ten  slaves  were  given,  to  be  chosen-  by 
himself,  and  of  Charles  Byrd,  to  whom  two  girls  were  given,  to 
be  chosen  by  himself,  those  legatees  or  their  representatives 
might  exercise  the  right  of  choice  given  in  the  will,  if  the  con- 
dition of  the  estate,  after  the  payment  of  debts,  would  admit  of 
it ;  and  if  such  slaves  have  been  sold,  then  they  are  entitled  to 
the  money  arising  from  the  number  which  they  respectively 
claim,  with  interest  from  the  expiration  of  the  credit  given  at 
the  sale ;  but  if  the  number  to  be  chosen  did  not  remain  unsold 
when  the  debts  were  discharged,  so  that  these  legacies  cannot 
be  satisfied  by  receivbg  the  slaves  themselves,  then  they  ought 
to  be  satisfied  out  of  the  residuary  fund,  so  far  as  the  principles 
hereinafter  stated  will  allow  them  to  resort  to  it 

That  portion  of  the  fund  which  arises  from  the  personal 
estate,  is  liable,  in  the  first  instance,  to  the  pajnment  of  the 
specific  legacies  which  have  been  sold  for  the  payment  of  debts ; 
and  if  this  shall  prove  insuflicient,  an  account  must  be  taken  of 
the  personal  estate  which  has  been  applied  to  the  payment  of 
debts  that  bound  the  land,  and  the  fund  arising  from  the  real 
estate  must  be  charged  to  the  amount  so  paid  by  the  personal 
estate.  If  in  taking  this  account,  it  shall  appear  that  specialties 
binding  the  land  have  been  paid  by  the  personal  estate  in  paper 
money,  and  it  can  be  shown  what  the  real  value  of  such  paper 
money  was  to  the  personal  estate,  the  real  estate  ought  to  be 
charged  only  to  the  extent  of  that  value. 


eirmu  eotttrt  of  tf^t  m^Uttf  sbtate0. 
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Bcroti 
Hon.  JOHN  MARSHALL,  Chief  Justice  of  the  United  States. 


Byrd  v.  Btrd's  Executor  et  al.(1) 

IN  pursuance  of  the  interlocutory  decree,  recit4^in  the  last 
case,  the  commissioner  to  whom  the  accounts  were  referred, 
made  his  report  in  May,  1825,  showing  the  amount  of  debts 
paid  by  the  executrix  of  William  Byrd,  out  of  the  personal 
fund  for  which  the  estate  was  bound.  The  commissioner's 
account  contained  two  parallel  columns,  one  showing  the  amount 
in  paper  money  paid  in  discharge  of  bond  debts,  and  the  other 
the  value  of  the  paper  money  in  specie^  according  to  the  scale 
of  depreciation  as  applied  at  the  periods  at  which  those  debts 
were  paid  respectively.    This  account  exhibits  very  strikingly 

(1)  This  is  the  same  cose  in  which  an  opinion  was  delivered  bj  the  Chief  Jus- 
tice, and  an  interlocutory  decree  in  conformity  therewith  was  rendered  at  the  last 
term.  For  the  points  decided  'in  this  second  opinion,  the  reader  is  referred  to  the 
syllalms  prefixed  to  the  first  opinion  delivered  in  the  ease,  anU, — [Editor,] 
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the  steady  and  rapid  progression  of  the  depreciation  of  the  pa- 
per currency  of  the  country  during  the  time  embraced  within 
it  Of  one  hundred  and  twenty-five  slaves  left  by  the  testator, 
William  Byrd,  (besides  the  jointure  slaves  of  the  widow,  in 
which  she  had  a  life  estate,)  ninety  were  sold  under  the  will 
immediately  after  the  death  of  William  Byrd,  viz.:  in  April, 
1777,  and  the  fund  arising  therefrom  being  wholly  inadequate 
to  the  payment  of  his  debts,  the  residue  were  sold  in  November 
of  the  same  year.  The  first  debts  paid  by  the  executrix  in 
April,  1777,  are  credited  in  the  account  at  the  rate  of  2^  dol- 
lars in  paper  for  one  in  specie.  The  debts  paid  in  1778,  are 
credited  at  five  for  one;  those  in  1779,  from  twenty-one  to 
twenty-four  for  one,  according  to  the  period  of  the  year  at 
which  the  payments  were  made,  and  in  October,  1780,  when 
the  last  debt  was  paid  by  the  executrix,  the  depreciation  had 
reached  the  great  depression  of  seventy-three  for  one !  The 
aggregate  amount  of  these  specialty  debts  in  paper  money,  in- 
cluding interest  for  twenty  years,  was  $122,057  94,  and  in 
specie,  $26,784  80.  On  the  questions  arising  out  of  this  re- 
port, the  Chief  Justice  delivered  the  following  opinion : 

Marshall,  C.  J. — The  principal  question  now  to  be  deter- 
mined is,  wat  rule  shall  govern  in  ascertaining  the  value  of  the 
paper  money  paid  by  the  personal  estate  in  discharge  of  debts 
which  bound  the  lands. 

It  was  decided  at  the  last  term,  that  the  claim  of  the  personal 
estate  did  not  extend  to  the  full  relief  which  the  real  estate  ob- 
tained, but  to  the  actual  burden  borne  by  itself.  That  opinion 
is  still  retained.(2) 

The  parties  have  suggested  three  rules,  by  one  of  which  it 
has  been  supposed  that  the  value  of  these  payments  must  be 
ascertained. 

1.  The  first  is  the  value  of  slaves,  according  to  sales  made  in 
specie  some  short  time  before  the  emission  of  paper. 

(2)  See  ante,  pp.  176,  I77^[JSdaor.] 


MAY  TERM,  1825.  181 

Byrd  «.  Bjrd*B  Execator  et  Ah 

2.  The  value  of  money,  according  to  the  scale  of  depreciation, 
for  which  the  slaves  and  personal  estate  actually  sold. 

3.  The  third  is  the  value  of  money,  by  the  scale,  at  the  time 
each  debt  was  discharged. 

If  the  actual  value  of  the  particular  slaves  and  other  property, 
constituting  the  subject  of  the  present  inquiry,  was  totally  un- 
known, it  would  be  necessary  to  resort  to  other  extraneous  evi- 
dence, for  the  purpose  of  fixing  this  value,  and  on  the  failure  of 
any  estimate  made  of  the  property  itself,  other  less  certain  evi- 
dence would  be  received.  In  looking  for  this  other  testimony, 
that  to  which  the  counsel  for  the  specific  legatees  have  resorted, 
the  actual  sales  of  property  of  the  same  description,  and,  pro- 
bably, of  nearly  the  same  value,  would  not  be  disregarded.  But 
when  the  property  itself  has  been  actually  sold,  fairly  and  legally 
sold,  its  value  is  ascertained  by  that  standard,  which  determines 
the  worth  of  every  thing.  We  cannot  desert  this  certain  stand- 
ard for  one  which  is  conjectural. 

Had  this  sale  been  made  for  specie,  instead  of  paper-money, 
no  person  would  have  resorted  to  other  sales  in  order  to  ascer- 
tain the  value  of  the  property  sold.  That  the  sales  were  made 
for  paper,  can  make  no  other  difference  than  arises  from  a  sup- 
posed misapprehension  in  the  bidders  at  the  sale,  of  the  real 
value  of  the  medium  in  which  it  was  made.  Thi^*value  was 
afterwards  established  by  the  legislature,  who  must  be  supposed 
to  have  been  regulated  by  their  knowledge  of  the  actual  state 
of  the  currency.  The  rule,  probably,  works  unjustly  in  many 
cases ;  but  it  is  a  general  rule,  it  has  governed  all  the  transac- 
tions of  the  day,  and  we  cannot  be  sure  that  a  departure  from 
it  would  not  work  more  injustice  than  an  adherence  to  it 

There  were  many  circumstances  to  reduce  the  price  of  slaves 
and  other  property,  at  the  time  this  sale  was  made.  Our  ports 
were  blocked  up,  the  produce  of  labour  was  unsaleable,  and 
the  nation  was  engaged  in  a  war  which  would  probably  render 
this  gloomy  state  of  things  of  incalculable  continuance.  These 
circumstances  might  have  great  influence  on  the  intrinsic  value 
of  property.  Within  our  own  recollection,  changes  almost  equisil- 
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\y  great  have  taken  place.  Who  would  ascertain  the  ralue  of 
properly  in  1787  by  sales  made  in  1784  ?  or  the  value  of  pro- 
perty at  this  day  by  sales  made  in  1817?  It  is  not  unreasonable 
to  suppose  that  the  sales  of  1768,  or  of  1772,  may  afford  as  in^ 
accurate  a  standard  for  the  value  of  1777.  It  is  true  that  just 
ideas  of  depreciation  may  not  have  prevailed  at  the  time,  and 
had  these  sales  been  occasioned  by  the  illegal  or  iniquitous  con- 
duct  of  the  heirs,  there  might  be  justice  in  throwing  the  loss  on 
them.  But  the  sale  was  inevitable.  The  law  required  it ;  and 
the  executor,  whose  duty  it  was  to  sell  the  personal  estate^  bad 
no  power  to  sell  the  lands.  There  is,  then,  no  blame  attached 
to  any  person ;  no  person  could  have  brought  the  real  estate  to 
the  aid  of  the  personal,  or  have  prevented  its  sale.  The  losa 
produced  by  that  sale  is  one  of  those  calamities  which  grow 
out  of  the  state  of  things,  and  which  human  wisdom  could  not 
avoid.  Equity,  when  it  interposes  in  such  a  case,  must  con- 
sider all  its  circumstances,  and  the  situation  of  all  parties.  In 
doing  so,  no  reason  is  perceived  which  will  justify  a  departure 
from  the  sales  themselves,  in  search  of  any  other  standard  to 
ascertain  the  value  of  the  property  sold,  nor  a  departure  from 
the  state  of  depreciation,  to  ascertain  the  value  of  the  money 
given  for  it 

But  supposing  the  scale  of  depreciation  to  furnish  the  rule, 
the  parties  still  differ  as  to  its  application.  The  specific  legatees 
claim  the  date  of  the  sale,  and  the  residuary  legatees,  the  time 
when  the  money  was  applied  in  discharge  of  the  debts. 

That  the  time  of  payment  does  not  furnish  the  true  rate  of 
reimbursement  to  the  personal  estate,  was,  I  think,  substantially 
decided  at  the  last  term,  and  I  still  retain  that  opinion.  It  is 
true,  as  has  been  urged  by  counsel,  that  if  we  personify  the  per- 
sonal and  real  estate,  and  suppose  one  to  have  advanced  a 
given  sum  for  the  other  on  a  given  day,  the  value  of  the  sum 
on  that  day  by  the  scale  of  depreciation,  would  have  constituted 
the  demand  both  in  law  and  equity  of  the  person  making  the 
advance.  It  would  have  been  a  legal  demand,  regulated  by 
the  law.  But  this  case  stands  on  distinct  principles.  The  claim 
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of  the  pereoDal  estate  is  not  given  or  measured  by  the  act  of 
assembly.  It  originates  in  equity,  and  is  co-extensive  \rith  itis 
equity.  This  equity  regards  the  gain  of  the  real  estate  and  the 
loss  of  the  personal.  There  is  no  exact  standard  by  which  these 
are  to  be  measured  in  the  case  which  has  actually  occurred, 
but  certainly  the  value  of  money,  which  in  fact  depreciated 
daily,  at  the  time  of  its  payment  to  the  creditor,  does  not 
approach  the  actual  loss  sustained  by  the  person  making  the 
payment,  so  nearly  as  its  value  when  the  property  was  sold  to 
raise  it 

I  felt  some  doubts  whether,  as  the  sales  were  probably  made 
on  credit,  the  scale  at  the  day  of  sale  or  at  the  day  of  payment 
ought  to  be  applied.  I  have  supposed  that  the  scale  at  the  day^ 
of  sale  furnishes  the  true  standard,  because  at  that  early  stage 
of  depreciation,  it  is  not  probable  that  the  future  rapid  decline 
of  the  money  was  foreseen,  and  because  the  legislature  has  fix-* 
ed  the  value  of  all  (Contracts  payable  in  future,  at  their  date. 

I  am  therefore  of  opinion,  that  the  value  of  the  money  ad- 
vanced by  the  personal  for  the  real  estate,  is  to  bo  ascertained 
by  the  scale  of  depreciation  on  the  day  the  personal  property 
was  sold. 

The  next  question  is,  to  what  sum  are  the  specific  legatees 
entitled  from  the  general  fund? 

This  question  has  been  already  decided,  so  far  as  respects 
slaves  given  by  name.  Where  they  have  been  given  by  num- 
ber, to  be  selected  by  the  legatee,  it  remains  to  be  decided  by 
what  rule  their  value  or  price  shall  be  estimated. 

The  testator  constituted  a  fund  for  the  payment  of  his  debts, 
to  consist  in  part  of  one  hundred  slaves.  He  then  gave  to  his 
son  John  a  choice  of  ten  slaves,  not  to  interfere  with  those  which 
his  wife  might  chose  to  keep. 

It  appears  that  the  testator  left  one  hundred  and  twenty-five 
slaves  at  his  death ;  of  these,  one  hundred  were  withdrawn  by 
his  will  for  the  payment  of  debts.  It  could  not  be  intended  by 
the  testator  that  his  son's  choice  should  interfere  with  this  fund. 
If  must  be  made  from  the  residue.  Ninety-two  slaves  were  sold 
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in  April  1777,  and  the  residue  in  November  of  the  same  year. 
The  first  sale  must  be  presumed  to  have  been  made  in  pursu- 
ance of  the  will;  and  as  the  debts  exceeded  the  fund,  it  would 
have  been  the  duty  of  the  executor,  had  he  been  limited  to  the 
number  prescribed  in  the  will,  to  have  selected  the  most  valua- 
ble for  sale.  If  follows,  that  eight  of  the  highest  priced  slaves 
sold  in  November,  1777,  must  be  considered  as  part  of  the  one 
hundred  directed  to  be  sold  by  the  will,  and  John  Byrd  is  at 
liberty  to  select  ten  from  those  which  remain.  He  will  be  en- 
titled to  twenty  years  interest  on  this  sum. 

If  his  legacy  were  to  be  satisfied  out  of  the  jointure  slaves 
sold  after  the  death  of  Mrs.  Byrd,  he  would  be  entitled  to  inter- 
est only  from  that  sale. 

It  has  also  been  made  a  question  what  interest  shall  be  al- 
lowed the  personal  estate  on  the  sums  it  has  advanced  for  debts 
for  which  the  real  estate  was  chargeable  1 

I  think  it  most  consistent  with  the  general  course  of  the 
Court,  and  with  the  justice  of  this  particular  case,  to  limit  the 
interest  to  twenty  years. 


eirmit  eottrt  of  tbt  nntttH  SbtMttti. 
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Hon.  JOHN  MARSHALL,  Chief  Jiutice  of  the  United  SUtes. 


Garhbtt,  Executor  of  Brooke,  v.  Micoir  bt  al.(1) 

To  lastain  the  vendee*!  alleviation  that  the  ocmtract  waa  abandoned  by  implication, 
the  oondnct  of  the  Tender  ought  to  be  inch,  aa  to  jtutify  a  reasonable  man  in  be- 
liering  that  he  acqmesoed. 

In  eqoity,  whether  the  lands  be  charged  by  the  will,  or  the  bond,  of  the  ancestor, 
creditors  must  eihaust  the  personal  estate  before  they  can  resort  to  the  lands. 

And,  In  sach  case,  a  decree  against  the  executor  is  not  condosiTe,  but  prima /acts 
evidence  only,  against  the  heir  or  devisee. 

To  avoid  circuity  of  action,  a  covenant  may  be  pleaded  as  a  release;  but  it  must 
be  a  covenant  between  those  parties  only;  and  if  it  contains  no  words  of  release, 
it  will  not  be  construed  such,  unless  it  gives  the  covenantee  a  right  of  action 
which  will  precisely  countervail  that  to  which  he  is  liable ;  and  unless,  too,  it 
was  the  intention  of  the  parties  that  the  last  instrument  should  defeat  the  first. 

Parol  substitution  of  a  third  person  ibr  one  of  several  obligors,  does  not  release 
thereat 

If  there  be  a  joint  decree  against  the  executors  of  two  persons,  and  a  creditor  re- 
ceives a  moiety  of  the  debt  fixim  the  representatives  of  one  of  them,  and  cove- 

(1)  Republished  from  6  Call,  a08. 
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nants  not  to  levy  the  raaidue  of  the  decree  apon  the  estate  of  that  one,  it  does 
not  discharge  the  representatives  of  the  other. 

What  release  to  one  will  discharge  the  rest  of  several  obligors;  and  e  contra. 

It  is  the  course  of  a  court  of  equity  to  decree,  in  the  first  instance,  against  the 
party  who  is  ultimately  responsible ;  but  this  is  done  only  where  the  parties  are 
beifore  the  Court  at  the  time  of  the  decree,  and  their  several  liabilities  are  dearly 
ascertained. 

The  court  of  chancery  has  established  it  as  a  rule,  that  where  the  charge  is  gene- 
ral, the  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase-money. 

But  if  the  trustee  sells  with  the  avowed  purpose  of  ezdnding  the  debts  of  him 
who  created  the  trust,  the  purchaser  voluntarily  assisting  him  in  it,  would  not 
be  secure. 

And  if  he  have  notice  of  a  debt  before  he  pays  the  money,  he  may  be  affected  if  he 
proceeds  with  the  purchase. 

If  the  executor  sells  a  chattel,  specifically  devised,  to  a  person  who  knows  tliQre 
are  no  debts,  the  purchaser  takes  the  property  subject  to  the  bequest 

Both  on  principle  and  authority,  a  specific  performance  will  not  be  decreed  at  the 
instance  of  the  vendor,  unless  his  ability  to  make  a  tide  be  unqoestionaUe. 

For,  if  no  incumbrance  be  communicated  to  the  purchaser,  or  known  to  him  to 
exist,  he  must  suppose  himself  to  purchase  an  unincumbered  estate: 

And,  therefore,  his  objections  to  taking  it  need  not  be  confined  to  cases  of  doubtiU 
title,  but  may  be  extended  to  incumbrances  of  every  description,  which  may 
embarrass  him  in  the  full  enjoyment  of  his  purchase. 

The  English  court  of  chancery  has  never  laid  down  the  brpad  principle,  that  time 
was  never  important :  on  the  contrary,  the  present  doctrine  there  is,  that  where 
time  is  really  material  to  the  parties,  .the  right  'to  a  specific  perfonnanoe  may 
depend  upon  it;  and  the  same  doctrine  prevails  in  the  courts  of  the  United 
SUtes. 

Although  mere  inadequacy  of  price  is  not  a  sufficient  ground  for  a  court  of  equity 
to  refhse  its  assistance,  yet  if  an  unreasonable  contract  be  not  performed  aoowd- 
ing  to  its  letter,  equity  will  not  interfere. 

And  there  is  no  difierence  between  a  contract,  unreasonable  when  made,  and  one 
which  becomes  so  afterwards,  if  the  applicant  be  in  &ult 

The  principle  is,  that  a  very  great  change  in  the  value  of  the  article  is  a  serious 
objection  to  a  decree  for  a  specific  performance,  where  the  vendor  is  in  fimlt» 
as  it  may  affect  the  arrangements  of  the  vendee  for  a  compliance  with  the  eon- 
tract 

WILLIAM  GARNETT,  as  executor  of  Richard  Brooke, 
exhibited  his  bill  in  the  superior  court  of  chancery,  for  the  Rich- 
mond district  of  Virginia,  against  William  H.  Macon,  John 
Campbell,  an  absent  defendant,  and  others,  setting  forth,  that 
the  said  Richard  Brooke,  devisee  of  George  Brooke,  empow- 
ered his  executors  to  sell  his  real  estate;  and  that  the  plaintiff. 
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as  executor,  had,  on  the  10th  of  June,  1818,  sold  a  tract  of  land, 
called  Mantapike,  to  the  defendant,  Macon,  who. paid  part  of 
the  purchase^money,  but  had  since  refused  to  fulfil  the  contract, 
alleging  that  the  land  is  subject  to  the  payment  of  a  debt  which 
Carter  Braxton  owed  to  Robert  Campbell,  and  for  which  George 
Brooke,  whose  will  charged  his  lands  with  the  payment  of  his 
debts,  was  security.  That  there  was  no  just  cause  of  appro* 
hension,  as  a  detail  of  the  circumstances  would  show*  That 
Braxton's  debt  was  the  balance  due  upon  some  bills  of  exchange 
drawn  by  him,  in  July  1768,  and*secured  by  a  mortgage  upon 
thirty  slaves,  and  two  tracts  of  land  called  Broadneck  and 
Foster's,  both  which  tracts  Robert  Campbell  afterwards  re- 
leased; and  subsequently  thereto,  to  wit,  in  1775,  William  Ay- 
lett  and  George  Brooke,  without  any  knowledge  of  the  release, 
executed  an  obligation  to  Robert  Campbell,  binding  themselves 
to  stand  securities  for  whatever  sum  Braxton  owed  him;  but 
that  obligation  being  afterwards  lost,  they,  on  the  15th  of  De- 
cember, 1775,  entered  into  another,  under  seal,  which,  reciting 
the  loss  of  the  former,  bound  them  to  pay  the  debt  then  due. 
That,  in  August,  1777,  Robert  Page,  by  indorsement  on  the 
obligation,  substituted  himself  in  the  room  of  Ay  lett,  with  the 
assent  of  Robert  Campbell,  but  without  the  knowledge  of  Brooke. 
That  Braxton,  in  1779,  made  a  deed  of  trust  to  indemnify  Page 
and  Brooke,  and  a  mortgage  in  1702,  but  Page  released  part 
of  the  subject.  That  George  Brooke  died  in  1781  or  1782,  and 
Robert  Campbell  in  1701.  That,  in  1794,  the  defendant,  John 
Campbell,  as  assignee  and  representative  of  Robert  Campbell, 
brought  suit,  in  the  high  court  of  chancery,  against  Carter  Brax- 
ton, Robert  Page,  and  Robert  Price,  the  executors  of  George 
Brooke,  to  have  the  mortgages  and  trust  deeds  carried  into  ef- 
fect; but  the  heirs  and  legatees  of  George  Brooke  were  not 
made  parties  to  the  cause.  That  Page  died,  in  1794  or  1795, 
subsequent  to  the  commencement  of  the  suit,  which  was  revived 
against  his  representatives.  That  the  defence  made  by  Brax- 
ton, Page,  and  Price,  was  usury,  and  the  apt  of  limitations : 
both  which  points  were  decided  against  them  by  the  chancellor. 
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who  decreed  the  executors  of  Page  and  Brooke  to  pay  so  much 
of  the  debt  as  the  mortgaged  subjects  should  prove  insufficient 
to  satisfy:  which  decree  was  affirmed  by  the  court  of  appeals, 
and  the  cause  sent  back  to  the  court  of  chancery  for  furtheir 
proceedings.    That  the  defendant,  Campbell,  has  ever  since 
been  pursuing  the  representatives  of  Page  only,  without  taking 
any  steps  against  Price.    That  George  Brooke's  estate  is  not 
liable,  as  well  because  the  obligation  of  Brooke  and  Aylett  does 
not  bind  their  heirs,  as  because  the  debt  was  not  the  proper  debt 
of  George  Brooke,  whose  responsibility  for  it  ceased  by  Robert 
Campbell's  release  of  the  lands;  by  the  acceptance  of  Page  in 
the  room  of  Aylett;  by  the  defendant,  Campbell's,  failure  to  pur- 
sue Price;  and  by  the  release  of  part  of  the  indemnity  subject 
by  Page,  whose  estate  ought,  consequently,  to  bear  the  whole 
burden.    That  the  plaintiff  was  therefore  able  to  make  a  good 
title;  and  that  the  contract  ought  to  be  performed  by  Macon. 
The  answer  of  Macon  admits  the  contract  of  the  l(Hh  of 
June,  1818,  and  says  that  he  paid  •4(M)0  of  the  purchase-mo* 
ney  in  anticipation,  and  bought  wheat  from  Bagby  for  the  pur- 
pose of  seeding  the  land:  during  all  which  time,  he  knew  no- 
thing of  the  claim  of  Campbell,  or  of  George  Brooke's  will,  but 
supposed  Mantapike  to  be  free  from  incumbrances,  except  a 
mortgage  to  Young,  which  was  represented  of  no  great  amount, 
and  was  to  have  been  paid  off  by  the  complainant  before  he 
made  a  deed  for  the  land,  although  it  is  still  unsatisfied.    That 
the  first  information  which  the  defendant  had  of  Campbell's 
claim,  was  in  the  latter  end  of  1818,  from  Govan  the  agent,  and 
that  he  immediately  applied  to  counsel  to  investigate  the  title, 
who  discovered  the  charge  in  Brooke's  will    Upon  which  the 
defendant,  finding  himself  involved  unexpectedly  in  a  lawsuit  of 
interminable  length,  with  numerous  parties,  abandoned  the  con- 
tract, and  gave  notice  of  it  to  the  plaintiff  by  letter  of  the  16th 
of  December,  1818.    That  the  plaintiff  neither  returned  an  an- 
swer, nor  apprized  the  defendant  that  he  should  insist  upon  the 
contract,  until  the  institution  of  this  suit,  several  months  after- 
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wards,  but,  on  the  contrary,  kept  possession  of  the  land,  paid 
Bagby  for  the  wheat,  and  never  tendered  a  conveyance: — all 
which,  the  answer  insists,  released  the  defendant  from  the  con- 
tract In  his  amended  answer,  he  said  that,  after  the  purchase, 
he  advertised  a  plantation  for  sale,  to  assist  ia  paying  for  it; 
but  gave  over  the  idea  upon  discovering  Campbell's  claim ;  since 
which  Mantapike  had  fallen  greatly  in  value,  and  it  would  be 
ruinous  now  to  complete  the  contract 

The  original  subpoena,  which  issued  on  the  26th  day  of  De- 
cember, 1818,  was  not  executed:  the  bill  was  filed  in  June,  1819, 
and  the  writ  was  served  upon  Macon  in  January,  1820. 

On  the  18th  of  June,  1821,  the  chancellor,  taking  the  bill  for 
confessed  against  Campbell,  who  knew  nothing  of  the  suit,  and 
declaring  his  opinion  to  be,  that  the  substitution  of  Page  for 
Aylett  released  Brooke  from  his  obligation,  and  that  the  heirs 
and  legatees  of  the  latter  had  still  a  right  to  contest  the  debt, 
as  they  were  not  parties  to  the  suit  in  the  court  of  appeals,  de- 
creed a  specific  performance  of  the  contract,  and  directed  an 
account  of  the  profits  of  the  land  from  the  1st  of  January,  1819. 
But  it  being  afterwards  discovered  that  Keith,  another  British 
subject,  represented  him  as  the  assignee  of  Robert  CampbeU, 
the  plaintiff  revived  the  suit  against  him,  who  filed  a  bill  in  the 
Circuit  Court  of  the  United  States,  against  the  plaintiff  and 
others,  to  subject  the  Mantapike  land  to  payment  of  Campbell's 
debt,  and,  by  petition  under  the  act  of  Congress,  removed  this 
cause,  of  Garnett  &c.  v.  Macon  and  others,  into  the  same  court, 
where  he  appeared  and  put  in  his  answer,  which  was  received, 
and,  of  course,  set  aside  the  interlocutory  decree  of  the  chan- 
cellor. 

While  the  cause  remained  in  the  court  of  chancery,  the  agent 
of  Campbell,  upon  receiving  a  moiety  of  the  debt  from  Page's 
representatives,  gave  them  a  discharge,  with  a  reservation  of 
Campbell's  rights  against  the  heirs  and  representatives  of  Brooke, 
as  to  the  other  moiety. 

The  answer  of  Keith  relies  on  the  decree  of  the  court  of  ap- 
peals: insists  upon  the  obligation  of  Brooke  and  Aylett,  which 
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it  contends  was  not  impaired,  either  by  Robert  Campbell's  re- 
lease of  the  lands,  as  the  obligation  was  given  to  procure  it,  and 
the  release  was  of  record  when  the  obligation  was  made;  or 
by  the  substitution  of  Page  for  Aylett,  which  was  collateral 
nudum  pactum^  and  gave  no  time;  or  by  any  of  the  other  trans- 
actions referred  to  in  the  bill  and  proceedings;  asserts  that  pro« 
per  steps  had  been  taken  to  obtain  payment  of  the  decree  of  the 
court  of  appeals,  but  the  same  had  proved  abortive,  as  none  of 
the  mortgaged  property  could  be  found:  denies  that  the  plain- 
tiff can  make  a  good  title  until  Campbell's  debt  is  paid,  but 
claims  satisfaction  out  of  the  proceeds,  if  performance  of  Ma- 
con's contract  is  decreed. 

The  exhibits  consist  of— 1.  A  copy  of  the  record  in  the  suit 
of  Campbell  against  Braxton,  Page,  and  Price,  which  contains 
Braxton's  mortgage  to.  Robert  Campbell ;  the  obligation  of 
Brooke  and  Aylett ;  and  the  substitution  of  Page,  which  is 
without  a  seal,  and  expresses  no  consideration.  2.  The  releases 
by  Robert  Campbell,  in  May  and  September,  1773,  of  the  mort- 
gaged lands.  3.  The  agreement  of  the  10th  of  June,  1818,  be- 
tween the  plaintiff  and  Macon,  which  stipulates  that  the  plain- 
tiff should  sow  the  land  that  year  with  wheat,  for  the  defendant, 
the  latter  furnishing  the  seed ;  and  that  part  of  the  purchase- 
money  should  be  paid  on  the  1st  of  January,  1819,  at  which 
time  Macon  was  to  receive  possession,  and  give  a  mortgage  on 
the  land  for  the  other  two  instalments.  4.  Macon's  notice  to 
the  plaintiffs  that  he  had  abandoned  the  contract.  5.  Richard 
Brooke's  two  mortgages  to  Young  and  Gaines,  that  is  to  say, 
one  to  indemnify  them  as  sureties  for  his  administration  of  Wil- 
liam Brooke's  estate,  and  the  other  to  save  them  harmless  as 
his  sureties  upon  an  injunction  to  a  judgment  obtained  against 
him  by  Price  as  executor  of  George  Brooke.  6.  Sundry 
releases  from  the  representatives  of  Young  and  Gaines,  pro- 
cured since  the  institution  of  the  suit,  and  most  of  them  of  very 
late  date.  7.  A  copy  of  the  settiement  of  Richard  Brooke's 
administration  of  William  Brooke's  estate,  made  in  the  latter 
part  of  the  year  1824,  showing  ^  balance  due  to  the  estate. 


NOVGMB£R  TERM,  1825.  191 


Garnett  «.  Maeoo  et  al. 


8.  A  copy  of  George  Brooke's  will,  which  cootains  this  clause, 
**  qfter  my  just  debts  are  paidf  ^c"  Subsequent  to  which  it 
devises  Mantapike  to  Richard  Brooke.  9.  A  copy  of  Richard 
Brooke's  wilK  which  empowers  his  executors  to  sell  his  lands 
and  distribute  the  proceeds  among  his  own  legatees.  10.  A 
copy  of  Macon's  advertisement  in  the  newspapers  (soon  after 
his  contract  with  Gamett),  offering  an  estate  in  Hanover  for 
sale,  in  consequence  of  the  purchase  of  Mantapike,  which  he 
discontinued  upon  abandoning  the  contract 

Smithy  who  wrote  the  contract,  proved  that  Garnett,  on  re- 
ceiving payment  of  the  first  instalment,  was  to  make  **  aJuU 
and  complete  tUle*^  to  the  land,  to  Macon,  who  was  to  give  a 
mortgage  on  it  for  the  other  two  instalments.  That  Macoo 
was  ignorant  of  Campbell's  claim ;  and,  when  he  afterwards 
mentioned  the  information  he  had  received  from  Govan  to 
Garnett,  the  latter  admitted  that  he  knew  of  Campbell's  suit  at 
the  time  of  the  sale,  but  had  not  told  Macon  of  it,  because  he 
supposed  it  was  abandoned,  as  no  process  had  been  served 
upon  him.  The  other  witnesses  proved  that  Garnett  admitted, 
since  the  contract,  that  he  was  to  make  a  perfect  title,  and  ob- 
tain a  release  of  Young's  mortgage.  That  the  seed  wheat  had 
been  purchased  by  Macon  of  Bagby ;  but  that  Garnett  had  paid 
for  it,  used  it,  and  kept  possession  of  the  land,  which  had  fal- 
len very  much  in  value  since  the  date  of  the  contract. 

Slanardf  for  the  plaintiff.  The  case  involves  three  questions : 
1.  Whether  the  vendor  can  make  a  good  title  ?  2.  Whether  he 
has  abandoned  the  contract,  or  forfeited  his  right  to  a  specific 
execution  of  it  7  3.  Whether  the  fall  in  the  value  of  the  property 
bars  the  plaintiff's  claim  to  relief T 

The  only  objection  urged  against  the  first,  is  Campbell's 
ddlit  But  that  claim,  whether  due  or  not,  has  no  influence. 
For,  if  it  be  not  due,  then  there  is  no  pretext  for  resistance  on 
the  part  of  the  defendant :  and,  if  it  be  due,  but  the  charge  left 
ineffectual  through  the  supineness  of  the  creditor,  it  will  not 
obstruct  a  specific  performance. 
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The  last  proposition  will  be  first  examined. 

In  all  cases  of  general  charge,  a  sale,  before  any  sait  by  the 
creditors,  defeats  the  charge :  for  it  makes  the  proceeds  per- 
sonalty in  the  hands  of  the  executor,  and  exonerates  the  land  m 
those  of  the  purchaser,  who  may  insist  on  a  conveyance,  with- 
out regard  to  the  creditors. 

1.  Because  he  is  entitled  to  the  property  from  the  moment  of 
the  contract;  for  that  creates  such  an  interest  in  the  land,  that 
the  law  gives  an  action  for  non-conveyance,  and  equity  a  bill 
for  specific  performance.  He  has,  therefore,  law  and  equity 
both  on  his  side;  and  that  constitutes  perfect  right  7  Yes.  274 ; 
11  Yes.  554.  Whereas  general  creditors,  who  neglect  to  put 
the  subject  into  the  custody  of  the  court,  have  no  interest  in  the 
land  itself,  but  an  equitable  claim  only,  depending  upon  the  sol- 
vency of  the  personal  estate,  and  which  can  never  be  rendered 
efifectual  until  that  is  discussed. 

2.  Because,  in  consequence  of  this  doctrine,  it  has  become  a 
settled  rule,  that,  if  there  be  no  suit  depending,  the  sale  can 
never  be  overreached  by  the  charge,  unless  the  purchaser  be 
bound  to  see  to  the  application  of  the  purchase-money;  which 
is  the  only  test  with  respect  to  the  validity  of  the  sale.  But  the 
purchaser  is  never  so  bound,  unless  there  be  a  lien ;  the  objects 
specified ;  or  the  property  impounded  by  a  suit  Sugd.  L.  Yend. 
367,  373 ;  6  Yes.  654 ;  1  Madd.  Ch.  362. 

Such  are  the  rules,  even  where  the  will  directs,  in  terms;  that 
the  land  shall  be  sold ;  and  the  argument  is  a  fartiorif  where 
the  charge  is  a  mere  creature  of  equity  raised  out  of  indefinite 
words,  of  no  effect  at  law,  and  only  commensurate  to  an  end, 
which  may  be  served  as  well  by  turning  the  creditors  upon  the 
proceeds. 

Macon's  right  to  the  estate,  then,  cannot  be  disturbed,  as  the 
charge  was  general,  and  no  steps  had  been  taken  by  Campbell 
to  enforce  it  For  the  suit  in  the  court  of  appeals  had  no  effect, 
because  the  decree  was  against  the  executor  only,  and  the  bill 
did  not  seek  to  charge  the  land. 

But,  if  all  this  were  less  clear,  the  claim  of  Campbell  would 
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be  no  impediment  to  relie£    1.  Because,  if  the  release  of  Broad- 
neck  and  Foster's  was  before  the  making  of  the  obligation, 
Brooke  was  deceived,  as  he  was  not  apprized  of  it ;  and  if  it 
was  afterwards,  as  it  probably  was,  that  alone  was  a  discharge 
in  equity.    2.  Because  Page  was  substituted  in  the  room  of 
Aylett,  without  the  consent  of  Brooke,  who  was.  consequently 
absolved,  as  a  different  associate  was  imposed  upon  him.    3. 
Because  Campbell's  agent  released    Page's  representatives, 
which  discharged  the  whole  obligation,  especially  as  Page  had 
given  op  part  of  the  indemnity  property,  without  consulting 
Brooke,  whose  security  was  thereby  lessened.     4.  Because 
Campbell  did  not  pursue  Price,  but  suffered  the  personal  estate 
to  be  wasted. 
The  result  is,  that  the  plaintiff  can  make  a  good  title. 
Which  leads  to  the  inquiry,  whether  he  has  abandoned  the 
contract,  or  done  any  thing  to  forfeit  it? 
Neither  has  happened. 

He  has  not  abandoned  it  Because  the  suit  was  commenced 
immediately  after  the  defendant's  offer  to  relinquish,  and  has 
been  constantly  pursued  ever  since. 

He  has  not  forfeited  it  Because  the  plaintiff  proceeded, 
without  delay,  to  get  up  the  incumbrances,  and  has  tlie  legal 
estate  now  at  command. 

The  third  question  is  clearly  with  the  complainant — 1.  Be-^ 
cause  the  estate  belonged  to  Macon  from  the  time  of  the  con- 
tract, and  the  vendor  had  nothing  to  do  with  future  contingent 
des.  2.  Because  it  is  like  the  annuitant's  dying  before  he  re- 
ceives any  thing,  or  an  exorbitant  price  given  for  property ; 
neither  of  which,  unless  there  be  fraud  or  surprise,  will  bar  spe- 
cific performances.  1  Bro.  Ch.  156 ;  3  Bro.  Ch.  605 ;  1  Cox'a 
Cas.  428 ;  3  Yes.  &  Beame,  187. 

It  follows,  that  as  the  plaintiff  can  convey  a  good  title,  there 
is  nothing  to  prevent  a  specific  execution  of  the  contract  Gib- 
son V.  Patterson,  1  Atk.  12. 

CaB,  for  the  defendant    The  validity  of  Can^tbeil's  debt  is 
Vol.  II.— 8  B 
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established,  both  by  the  decree  of  the  court  of  appeals,  and  the 
evidence.  By  the  decree:  1.  Because  the  executor  represents 
the  personal  estate,  and  is  the  proper  party  to  sue  and  be  sued 
respecting  it.  Co.  Litt  209,  a;  2  Saund.  137,  A;  Ibid.  72,  a. 
2.  Because,  in  collateral  charges,  judgment  against  the  princi- 
pal is  conclusive,  unless  fraud  be  shown,  as  the  debtor  (who  is 
the  executor  in  the  present  case),  is  the  proper  person  to  contest 
them.  3  T.  Rep.  374, 377;  1  Wash.  33;  Skin.  586;  1  Eq.Cas. 
Abr.  315,  pi. ;  2  Free.  Ch.  198.  3.  Because  there  is  privity  be- 
tween the  heir  and  executor ;  for  the  case  of  Mason  n.  Peter, 
1  Munf.  437,  proceeded  upon  an  erroneous  principle.  Co.  Litt 
232,  a ;  10 Co. 93.  i;  1  Mod.  225;  1  Maule  &  Selw. 364;  Plowd. 
439.  4.  Because  it  is  substantially  a  judgment  in  rem;  for  when- 
ever the  sentence  is  against  the  proper  person  to  prosecute  or 
defend,  the  right  is  ascertained,  and  cannot  be  drawn  into  ques- 
tion again.  4  Bro.  Pari.  Cas.  718 ;  Cro.  Car.  167.  By  the  evi- 
dence :  1.  Because  the  obligation  has  not  been  weakened  by 
any  of  the  events  insisted  on  by  the  plaintiff's  counsel:  JVbi  by 
the  substitution  of  Page,  for  that  was  not  only  nudum  pactum, 
but  collateral  in  terms,  and  disturbed  nothing.  8  T.  Rep.  168: 
JVb<  by  the  release  to  Page's  representatives.  1.  Because  there 
was  an  express  reservation  of  the  right  to  pursue  Brooke's 
estate.  2.  Because  the  release  of  part  of  the  indemnity  pro- 
perty, by  Page,  did  not  injure  Brooke ;  for  his  rights  were  not 
afieeted  by  it  3.  Because  neither  Aylett  nor  Page,  as  between 
them  and  Brooke,  was  bound  to  pay  more  than  half  of  the  debt ; 
and,  consequently,  when  the  representatives  of  Page  paid  a 
moiety,  the  discharge  given  to  them  was  of  no  prejudice  to 
those  of  Brooke.  6  Yes.  805;  I  Marsh.  Rep.  603:  Mt  by  the 
failure  to  pursue  the  personal  estate  of  Brooke.  1.  Because 
Price  could  not  be  proceeded  against  until  the  mortgaged  sub- 
ject had  been  discussed ;  and  he  died  before  the  pursuit  was  over. 
2.  Because,  delay  in  pressing  the  personal  estate  does  not  dis- 
charge the  heirs.  1  Anstruth.  112.  That  the  obligation  does 
not  bind  the  heirs  is  unimportant,  because  the  will  subjects  the 
land  to  payment  of  the  testator's  debts,  and  that  in  question  was 
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the  debt  of  Aylett  and  Brooke.  For  the  correspondence  shows, 
that  their  undertaking  was  to  be  the  price  of  Campbell's  release 
of  the  mortgaged  lands*  The  consequence  is»  that  Macon  was 
not  bound  to  complete  his  purchase.  For  such  contracts  are 
always  upon  the  implied  condition,  that  the  vendor  has  a  good 
title,  2  Black.  Rep.  1078 ;  and  Smith's  deposition  (which  may  be 
used  to  rebut  the  plaintiff's  equity,  1  Cox's  Cases,  406;  1  Yes. 
&  Beame,  527),  proves  that  a  clear  title  was  part  of  the  actual 
bargain  in  this  case.  But  the  plaintiff  cannot  make  a  title.  L 
Because  the  contract  was  not  carried  into  efiect  before  Macon 
received  notice,  followed  by  a  suit,  that  Campbell  claimed  satis- 
faction out  of  the  land,  and  it  is  not  material,  if  no  conveyance 
has  been  made,  whether  the  notice  and  suit  be  before  or  after 
the  contract;  for,  in  either  case,  any  further  proceeding  with 
the  purchase,  amounts  to  collusion  between  the  executor  and 
the  purchaser.  2  Yem.  1 16;  1  Eq.  Cas.  358,^2.  4 ;  8  Bro.  Park 
Cas.  5;  9  Mod.  418 ;  5  Yes.  722.  2.  Because  Gamett  did  not 
act  under  the  charge  in  George  Brooke's  will,  but  professed  to 
proceed  under  that  of  Richard,  which  was  fraudulent  as  to  the 
creditors  of  George,  and,  therefore,  the  plaintiff  coukl  neither 
convey,  nor  the  defendant  obtain,  a  sure  title  under  him.  & 
Because  all  the  necessary  releases  have  not  been  procured,  for 
the  creditors  of  William  Brooke  are  interested  in  the  mortgage 
to  Young  and  Gaines,  as  Richard  Brooke  died  indebted  to  that 
estate,  and  Price's  judgment  still  binds  the  Mantapike  land.  4. 
Because,  if  it  be  true,  as  insisted,  that  Keith's  suit  can  never  be 
tried,  from  the  impossibility  of  convening  the  parties,  that  cir- 
cumstance is  an  additional  argument  for  the  defendant,  as  it 
keeps  the  title  in  perpetual  suspense.  But  it  is  not  true,  for 
whenever  the  personalty  cannot  be  conveniently  discussed,  the 
Court  vrill  proceed  forthwith  against  the  real  estate.  D'Aranda 
V,  Whittingham,  Moseley's  Rep.  84.  If,  however,  the  title  could 
now  be  rendered  valid,  Macon  would,  nevertheless,  be  released. 
1.  Because  there  was  an  improper  concealment:  for  the  plain- 
tiff did  not  inform  the  vendee  of  Campbell's  suit  and  Brooke's 
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willy  although  Smith's  deposition  proves  that  he  had  notice  of 
the  first,  and  his  connexion  with  the  estate  must  have  apprized 
him  of  the  second.  Coop.  Rep.  308;  16  Yes.  10.  2*  Because 
there  was  not  only  actual  inability,  at  the  time,  to  convey  the 
legal  estate,  but  just  cause  to  believe  that  the  title  would  be  dis- 
puted, and  a  purchaser  is  never  bound  to  take  a  litigated  title, 
because  it  is  a  species  of  maintenance,  and  may  involve  him  in 
controversies  with  third  persons,  who  ought  not  to  be  unneces* 
sarily  drawn  into  litigation.  Sugd.  L.  Vend.  158 ;  2  Schoalea 
&  Lefroy,  553,  560;  2  Yes.  &  Beame,  148;  16  Yes.  274;  1 
Jacobs  &  Walk.  547 ;  5  Yes.  187,  647 ;  14  Yes.  547.  3.  Be- 
cause it  comes  too  late,  for  the  purchaser  is  not  bound  to  wait 
an  unreasonable  time.  10  Yes.  606 ;  4  Yes.  689 ;  5  Yes*  730  ; 
1  East,  627 :  2  Meriv.  140.  And  the  cases  which  speak  of 
ability  to  convey  at  the  moment  of  the  decree  as  sufficient, 
must  have  been  cases  of  formal  obstruction  only,  for  whenever 
danger  of  eviction  is  to  be  apprehended,  the  purchaser  is  not 
bound  to  complete,  especially  in  this  country,  where  expensive 
improvements  will  necessarily  be  contemplated,  and  where  the 
opinion  seems  to  be,  that  the  vendee,  apon  eviction,  can  only 
recover  his  purchase-money  and  interest,  without  regard  to  ex- 
penditures. 5  Cranch,  276,  279.  4.  Because  the  conduct  of 
the  plaintifi*  amounted  to  abandonment,  for  he  did  not  insist 
upon  performance,  but  paid  Bagby  for  the  wheat,  kept  posses- 
sion of  the  estate,  delayed  to  file  his  bill,  and  was  unusually  negli- 
gent with  regard  to  the  service  of  his  writ.  All  this  afibrded  a 
presumption  that  the  abandonment  was  acquiesced  in,  and  jus- 
tified Macon  in  turning  his  attention  to  other  objects.  4  Bro. 
Ch.  381,  471,  497«  But,  in  no  event  ought  the  defendant  to 
pay  interest,  for  the  profits  go  against  it,  as  Gamett  was  in 
possession  without  being  able  to  make  a  good  title.  2  Taunt 
146. 

Hay 9  on  the  same  side.  The  contract  must  be  considered  as 
abandoned  by  both  parties ;  for  Macon  expressly  relinquished, 
by  letter,  which  ought  to  have  been  promptly  answered,  and 
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some  decisive  step  taken,  by  the  plaintiff,  to  show  that  he  insist- 
ed on  a  fulfilment  of  the  agreement  But  nothing  of  that  sort  hap- 
pened ;  for  no  deed  was  tendered,  nor  any  demand  made  of  that 
part  of  the  purchase-money  which  became  payable  in  January ; 
and  although  a  subpoena  was  taken  out  at  an  early  period,  the 
bill  was  not  filed  for  several  months  afterwards,  nor  the  writ 
served  for  more  than  twelve;  although  Garnett,  in  the  mean 
time,  had  sown  and  reaped  a  crop  of  wheat  upon  the  land. 
Under  these  circumstances,  Macon  had  a  right  to  presume 
that  his  abandonment  of  the  contract  was  accepted,  and  to 
give  himself  no  further  concern  about  it  4  Bro.  Ch.  469  ;  5  Yes. 
818. 

It  is  incumbent  on  the  vendor  to  make  a  clear  title,  and  to  be 
able  to  do  so  when  he  contracts ;  for  the  purchaser  cannot  be 
compelled  to  take  a  doubtful  one,  or  to  wait  an  unreasonable 
period  for  adjustment  of  difficulties  respecting  it  2  Wms.  201 ; 
6  Ves.  189  ;  16' Ves.  273 ;  2  Ves.  &  Beame,  149. 

Under  this  view  of  the  subject,  Campbell's  claim  justified 
Macon's  refusal  to  perform. 

For  it  was  a  well-founded  claim :  1.  Because  the  decree  of 
the  court  of  appeals  had  established  it ;  for  the  case  of  Mason 
V.  Peter,  1  Munf.  437,  is  not  law,  as  it  turned  upon  the  notion 
of  a  want  of  privity,  which  is  completely  refuted  by  the  au- 
thorities already  cited ;  and,  in  the  case  of  Mayo  v.  Bentley,  the 
court  of  appeals  decided  that  a  judgment,  confessed  by  the  ad- 
ministrator, was  conclusive  against  every  body.  2.  Because 
the  release  of  Broadneck  and  Poster's  was  purchased  by  Aylett 
and  Brooke,  with  the  obligation  given  by  them ;  and,  therefore, 
it  does  not  lie  in  the  mouths  of  their  representatives  to  say,  that 
it  was  not  the  debt  of  the  obligors,  against  their  own  covenant 
founded  on  a  full  consideration. 

Nor  is  that  obligation  in  any  manner  impaired. 

Surely  not  by  the  substitution  of  Page,  for  that  was  collateral, 
and  could,  at  most,  operate  as  an  additional  security;  but,  as 
it  had  neither  seal  nor  consideration,  it  possibly  had  no  opera- 
tion at  all. 
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Nor  did  the  release  to  Page's  representatives  afiect  the  obli- 
gation;  for  the  right  to  pursue  those  of  Brooke  was  reserved; 
and  the  case  ex  parte  Gifibrd,  G  Yes.  805,  decides  that  an  ex- 
press release  to  one,  upon  payment  of  his  proportion  of  the  debt, 
does  not  discharge  the  rest  of  the  obligors. 

The  debt,  then,  is  not  only  still  due,  but  has  been  shown  to 
be  the  debt  of  Brooke  and  Aylett ;  and,  therefore,  it  is  expressly 
within  the  charge  created  by  the  will  upon  the  land. 

But  if  Campbell's  claim  had  not  been  so  well-founded.  Ma- 
con  would  still  have  been  at  liberty  to  resist  the  contract  1. 
Because  it  had  been  decided,  by  the  court  of  appeals,  that  the 
claim  was  just ;  and  he  could  not  have  delivered  himself  from 
embarrassment  by  paying  the  money  either  to  the  plaintiff,  or 
to  Campbell;  for,  as  he  had  received  notice  that  the  debt  would 
be  asserted  against  the  land,  he  would  have  proceeded  at  his 
peril  to  pay  to  the  former ;  Sugd.  L.  Vend.,  530 ;  and,  if  he  had 
paid  to  the  latter,  he  would  have  run  the  risk  of  having  to  pay 
it  over  again,  if  the  contract  should  be  preferred  to  Campbell's 
claim,  or  that  claim  should  not  be  established.  2.  Because  the 
primary  liability  of  the  personal  estate  threatened  to  protract 
the  contest  to  an  immeasurable  length,  so  as  to  keep  him  in 
perpetual  suspense,  and  put  it  out  of  his  power  either  to  go  to 
market  with  the  property,  or  to  dispose  of  it  among  his  family : 
a  difficulty  to  which  he  ought  not  to  have  been  exposed;  and, 
as  specific  performance  is  discretionary  with  the  Court,  the  ju- 
risdiction should  not  be  exercised  against  an  innocent  purchaser, 
brought  into  the  dilemma  through  the  fault  of  the  vendor;  es- 
pecially as  Mantapike  has  greatly  depreciated,  and  Macon,  who 
was  diverted  from  his  efforts  to  sell  the  plantation  in  Hanover, 
which  has  since  fallen  in  value,  must  make  great  sacrifices  to 
raise  the  purchase-money. 

However,  it  is  useless  to  insist  any  farther  upon  these  points, 
as  the  mortgages  given  by  Richard  Brooke  have  not  been  com- 
pletely released,  and  Price's  judgment  still  binds  the  land.  For 
those  incumbrances  put  it  out  of  the  power  of  the  plaintiff  to 
make  a  good  title,  and  therefore  he  is  not  entitled  to  relief. 
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Le^h  for  the  plaintifT  said,  that,  in  the  reply,  he  should  insisty 
1.  That  as  the  obligation  of  Aylett  and  Brooke  did  not  bind 
their  heirs,  Campbell's  claim,  if  it  were  the  debt  of  Brooke, 
would  be  no  objection  to  a  specific  performance,  because  the 
charge  in  the  will  was  indefinite,  and  the  contract  made  before 
notice  of  the  debt  2.  That  the  release  of  Br^adneck  and  Fos- 
ter's by  Campbell,  was  subsequent  to  the  obligation,  and  there- 
fore  destroyed  it,  as  Aylett  and  Brooke  were  not  consulted.  3. 
That  the  substitution  of  Page  for  Aylett  released  the  whole  ob- 
ligation, because  a  court  of  equity  would  have  compelled  a 
general  release  to  Aylett,  and  that  would  have  operated  as  a 
release  to  Brooke  also.  Co.  Litt  232 ;  Wats.  L.  Partn.  226 ; 
5  Bac.  Abn  167.  4.  That  as  Price's  answer  to  the  suit  in  the 
court  of  appeals  does  not  deny  assets,  it  admitted  them,  and 
therefore  the  failure  to  pursue  him  was  culpable  negligence. 
5.  That  the  release  to  Page's  representatives  was  a  complete  dis- 
charge to  those  of  Brooke. 

Wickham,  for  the  defendant    The  decree  of  the  court  of  ap- 
peals is  conclusive ;  for,  if  it  had  been  in  favour  of  Price,  the  ' 
heirs  and  devisees  of  George  Brooke  would  have  been  discharg- 
ed ;  and  the  rule  must  be  reciprocal. 

The  case  of  Mason  v.  Peter,  1  Munf.  437,  does  not  resemble 
this;  for  that  was  a  judgment  by  default;  this  a  full  defence 
upon  the  merits  by  the  executor. 

But  independent  of  the  decree,  the  cause  is  in  favour  of 
Campbell.  For  it  is  of  no  consequence  whether  the  covenant 
binds  the  heirs  or  not;  because  the  will  charges  the  land  with 
the  payment  of  all  the  testator's  debts,  and  not  those  only  where 
the  heir  and  executor  are  both  bound.  But  as  the  covenant 
proves  that  Brooke  owed  the  debt,  the  case  is  necessarily  em- 
braced within  the  terms  of  the  devise. 

The  substitution  of  Page  for  Aylett,  did  not  release  Brooke, 
as  the  case  cited  from  8  T.  Rep.  168,  shows;  for  it  was  a  mere 
collateral  undertaking,  which  did  no  injury  to  Brooke,  as  his 
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situation  was  not  altered  by  it;  and  he  might,  if  Aylett  bad 
failed,  have  even  derived  benefit  from  it,  as  Page,  in  that  case, 
must  have  assisted  to  pay  the  debt. 

This  is  an  answer  to  all  that  has  been  said  relative  to  the  re- 
lease to  Page's  representatives;  for  that  was  beneficial  to  those 
of  Brooke,  as  it  relieved  them  from  all  responsibility  for  Ayletfs 
moiety,  to  which  extent  only  was  Page  bound,  even  at  law, 
and,  therefore,  it  was  but  a  new  acknowledgment  of  their  hav- 
ing fulfilled  his  engagement,  which,  in  efiect,  was  no  more  than 
to  pay  one  half  of  the  debt,  and'his  representatives  having  done 
so,  they  were  discharged,  whether  an  actual  release  was  given 
or  not;  for,  to  use  Mr.  Leigh's  own  argument,  a  court  of  equity, 
as  they  were  no  farther  liable,  would  have  decreed  one  to  be 
executed.  It  is  therefore  not  Uke  Co.  Litt.  232,  and  the  other 
authorities  cited  by  him,  because  it  was  not  a  release  of  the  ori- 
ginal obligation,  but  of  Page's  own  undertaking,  and  Aylett 
was  left  bound  as  he  was  before. 

But  the  other  view  which  has  been  taken  of  this  part  of  the 
case  by  the  defendant's  counsel,  is  equally  clear,  for  the  release 
expressly  reserves  tfie  right  to  proceed  against  Brooke's  repre- 
sentatives, who,  consequently,  continue  liable,  according  to  the 
cases  cited  from  6  Yes.  805 ;  1  Marsh.  Rep.  603. 

There  was  no  delay  in  pursuing  Price ;  but  if  there  had,  it 
would  not  have  been  material,  as  the  responsibility  of  the  devi- 
sees arose  from  the  charge  in  the  will,  and  the  creditor  was 
not  bound  to  prosecute  for  their  indemnity.  Croughton  v.  Duval, 
3  Call,  69.  Besides,  Campbell  was  out  of  the  country,  and  his 
course  was  impeded  by  the  death  of  parties,  and  other  obstruc- 
tions. 

It  is  of  no  consequence  that  the  personal  estate  is  first  liable, 
for  it  does  not  appear  that  it  can  be  ascertained  whether  there 
be  any  which  can  be  made  eflfectual,  and  a  purchaser  is  not  to 
be  kept  in  suspense  forever. 

Macon  could  not  have  paid  the  purchase-money  with  safety, 
for,  after  the  notice,  he  was  bound  to  see  to  the  application  of 
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it  Besides,  Garnett's  suit  created  a  Ks  pendens^  which  was 
followed  by  those  of  Campbell  and  Keith ;  and  the  whole  to- 
gether rendered  performance,  to  the  last  degree,  perilous.' 

Campbell's  equity  is  both  prior  in  point  of  time,  and  derived 
from  tfie  highest  source;  for  Gamett's  trust  is  for  the  representa- 
tives of  Richard  Brooke,  and  not  for  the  creditors  of  George 
Brooke,  to  whom  the  land  belonged,  and  who  created  the 
charge,  that  his  own  debts  might  be  paid  before  his  devisees  took 
anjrthing. 

But  this  upright  intention  would  be  defeated  by  the  doctrines 
contended  for  by  the  plaintiff's  counsel.  For  if  Gamett  had 
received  the  money,  and  paid  it  over  to  the  legatees  of  Richard 
Brooke,  he  would  not  have  been  liable  for  it,  because  he  would 
have  acted  in  discharge  of  the  trust  committed  to  him,  and 
there  was  no  confidence  between  him  and  George  Brooke. 

Another  view  of  the  subject  makes  the  case  clear.  Richard 
Brooke  mortgaged  the  land,  and  that  put  it  out  of  the  power  of 
Gamett  to  convey  the  legal  estate,  as  he  had  only  the  equity  of 
redemption.  But  Campbell's  prior  claim  gave  him  the  first  right 
to  redeem. 

This  refutes  the  notion  that  Macx>n  had  the  best  right  to  call 
for  the  legal  estdte.  For  if  Gamett  were  now  to  obtain  com- 
plete  releases  from  all  the  mortgagees,  and  to  convey  to  Macon, 
the  prior  right  of  Campbell  would  overreach  him. 

The  argument  that  Macon  may  pay  the  money  into  Court, 
and  leave  Gamett  and  the  creditors  of  George  Brooke  to  con* 
test  the  right  to  it,  is  unsound : — 1.  Because  the  price  will  not  pay 
Campbell's  debt,  and,  therefore,  if  the  land  should  rise  in  value, 
Keith  will  have  a  right  to  insist  upon  a  re-sale,  in  order  to  obtain 
the  benefit  of  the  rise.  2.  Because  payment  into  Court  would 
only  bind  the  parties  to  this  suit,  and  not  the  other  creditors  of 
George  Brooke  who  may  join  in  Keith's  suit,  and  claim  to  have 
the  land  sold  again. 

Surrounded  with  such  difficulties,  none  of  which  were  known 
to  him  at  the  time  of  his  purchase,  Macon  has  a  right  to  say, 
Voitf  IL— 2  C 
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''  non  hac  in  foidera  venV*    My  contract  was  for  a  clear  title, 
not  for  one  embarrassed  with  endless  disputes. 

If  there  be  a  well-grounded  apprehension  that  the  litigation 
will  be  protracted,  and  the  property  locked  up  for  a  long  time, 
the  Court  will  not  compel  execution  of  the  contract,  because  the 
vendee  will  not  be  able  to  improve  with  safety,  or  go  to  mar- 
ket with  the  estate. 

Courts,  in  order  to  prevent  controversiesrand  loss,  will  some- 
times enjoin  trustees  from  proceeding  to  sell  where  other  in- 
cumbrances exist  The  present  contract,  therefore,  will  hardly 
be  enforced,  if  performance  would  only  lead  to  new  litigation. 

The  circumstances,  in  the  case  of  Gibson  v.  Patterson,  1  Atk. 
12,  do  not  appear;  but  it  is  certain  that  the  rule  of  courts  of 
equity,  upon  questions  of  this  sort,  has  undergone  a  considera- 
ble change,  and  that  the  old  cases  difler  widely  from  the  modem, 
in  respect  of  the  period  of  performance. 

The  foundation  of  this  kind  of  bills  for  specific  execution, 
where  other  persons  than  the  contracting  parties  are  made  de- 
fendants, is  simple.  It  is  to  remove  formal  obstructions,  when 
the  title  is  otherwise  clear,  in  order  that  the  purchaser  may 
hold  the  estate  without  danger  of  interruption.  But  that  is  not 
the  case  here,  for  the  same  embarrassments  will  continue  after 
the  deeree  as  before,  the  obstructions  not  being  formal  only,  but 
such  as  the  Court  itself  cannot  remove. 

The  vendor  should  be  able  to  show  both  that  his  conduct  has 
been  fair,  and  that  he  has  been  guilty  of  no  laches*  But  Gamett 
is  not  in  that  situation,  for  he  has  sold  an  estate  subject  to  in- 
cumbrances, without  apprizing  the  purchaser  of  them;  and  if 
it  was  in  his  power  to  remove  them,  he  has  not  used  due  dili- 
gence to  effect  it:  not  even  in  the  prosecution  of  this  suit,  al- 
though professedly  brought  to  clear  the  title. 

Compare  the  conduct  of  the  parties.  Gamett  was  bound  to 
offer  a  complete  title,  or  to  disclose  the  defects ;  but  he  did 
neither,  for  he  was  not  able  to  convey  a  good  title,  nor  did  he 
apprize  the  purchaser  that  it  was  defective ;  even  Young's 
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mortgage  was  represented  as  small,  and,  with  respect  to .  the 
rest  of  the  incumbrances,  formidable  as  they  are,  nothing  was 
said. 

Macon's  conduct,  on  the  other  hand,  has  been  unexception- 
able. Confiding  in  Garnett's  representation  that  it  was  a  clear 
title,  he  paid  $4000  of  the  purchase-money  before  it  was  de- 
mandable,  and  was  preparing  to  fulfil  the  contract  in  all  other 
respects,  until  he  received  notice  from  Govan,  that  he  would 
proceed  at  his  peril,  upon  which  he  abandoned  the  agreement, 
and  gave  notice  to  the  defendant,  who  was  not  injured  by  it,  as 
he  was  thereby  enabled  to  clear  the  title  if  he  could,  and  go  to 
market  again  with  a  sure  estate. 

If,  however,  performance  should  be  decreed,  interest  ought 
not  to  be  allowed,  as  the  title  was  in  controversy,  and  the  plain- 
tiff had  possession  of  the  estate. 

Leighf  in  reply.  Four  objections  are  made  to  a  specific 
performance: — 1.  That  the  contract  was  abandoned  by  the 
plaintiflT.  2.  That  there  was  laches  in  prosecuting  the  suit  and 
removing  incumbrances.  3.  That  there  has  been  a  change  of 
circumstances,  in  consequence  of  a  fall  in  the  value  of  the  pro- 
perty. 4.  That  there  are  existing  incumbrances  now  upon  the 
estate. 

There  is  not  a  shadow  of  reason  in  support  of  the  first,  for 
the  suit  was  brought  immediately  on  the  receipt  of  the  defend- 
ant's notice ;  and  if  no  deed  was  tendered  in  January,  it  was 
because  he  had  refused  to  proceed,  and  it  was  his  duty  to  have 
prepared  one.  Sudg.  L.  Vend.  182. 

The  second  objection  is  equally  as  untenable,  for  the  suit  was 
constantly  going  on,  and  there  was  no  delay  in  getting  up  the 
incumbrances ;  but  if  there  had,  it  would  not  have  been  mate- 
rial, for  time  is  not  of  the  essence  of  the  contract  in  any  case, 
unless  expressly  stipulated.  Sugd.  282,  289,  293 ;  5  Cranch, 
262;  1  Wheat  179;  14  Yes.  205,  and  much  less  in  this,  for  a 
clearing  of  the  title  within  the  limit  of  the  instalments  was  all 
that  was  looked  for  upon  a  fair  construction  of  the  agreement, ' 
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compared  with  Smith's  deposition.  Besides,  ability  to  convey 
at  the  time  of  the  decree  is  all  that  is  ever  required,  and  more 
ought  not  to  be  insisted  on  here,  as  the  incumbrances  were  not, 
in  fact,  known  to  the  plaintiff  at  the  time  of  the  contract ;  Sugd. 
2S9 ;  and,  if  there  was  any  room  for  constructive  n<nice,  the 
purchaser  was  as  much  bound  to  search  for  it  as  the  vendor. 
Sugd.  836* 

With  respect  to  the  change  of  circumstances,  and  fall  in  the 
value  of  the  property,  nothing  favourable  to  the  defence  can  be 
drawn  from  that  source,  for  it  has  long  been  settled,  that  objec- 
tions of  that  kind  have  no  weight,  any  more  than  the  premature 
death  of  the  annuitant,  or  the  inadequacy  in  the  price  of  the 
property  in  the  cases  cited  by  Mr.  Stanard,  from  1  Bro.  Ch. 
156 ;  3  Bro.  Ch.  605 ;  1  Cox's  Cas.  428 ;  3  Yes.  &  Beame, 
187.  Indeed,  inadequacy  of  price  would  appear  to  be  the 
stronger  objection,  because  it  might,  with  some  plausibility,  be 
urged  as  a  fault  in  the  bargain  itself;  but  the  subsequent  fall  in 
value  is  unconnected  with  the  agreement,  and  ought  not  to  affect 
a  bona  fide  transaction. 

The  fourth  objection  is  of  a  three-fold  character :  the  mort- 
gages. Price's  judgment,  and  Campbell's  claim ;  but  none  of 
them  are  sufBcient  to  repel  a  specific  execution  of  the  contract, 
for  the  mortgages  have  all  been  released ;  or  if  any  thing  still 
remains  to  be  done,  it  may  now  be  decreed,  as  all  necessary 
parties  are  before  the  Court,  which  has  always  been  considered 
as  sufficient,  because  the  title  is  assured  by  the  decree,  and  that 
ia  the  same  as  if  the  plaintiff  possessed  it.  16  Yes.  380. 

Price's  judgment  is  as  little  to  be  regarded^  for  the  prior 
mortgage  of  Young  prevents  it  from  fastening  on  the  legal 
estate,  and  it  cannot  affect  the  equity  of  redemption  as  a  specific 
lien.  Pow.  Mortg.  339,  340,  615,  620 ;  3  Bro.  Ch.  480 ;  1  Yes. 
Jr.  431 ;  1  Cox's  Cas.  160. 

Campbell's  claim,  therefore,  is  the  only  pretext  left ;  but  that 
has  no  influence,  for  it  was  not  a  specific  lien,  but  a  mere  charge 
which  might  or  might  not  become  operative ;  and  therefore,  if 
the  purchase-money  had  been  paid,  and  a  conveyance  taken 
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before  notice,  it  is  admitled  tliat  the  veiador  could  not  have 
been  disturbed.  But  the  notice  in  pais  makes  no  difference, 
for  in  cases  of  general  charge  without  a  lien,  any  other  notice 
than  a  Us  pendenSf  is  immaterial,  because  the  proceeds  of  the 
sale  are  assets,  and  the  price  of  the  land  is  all  that  the  creditors 
are  entitled  to*  1  £q.  Cas.  Abr. 858, pL2;  I  Anstr.  109 ;  Ambl. 
676.  The  force  of  this  is  not  weakened  by  the  argument  that 
the  contract  is  still  executory,  for  the  equity  looks  upon  things 
agreed  to  be  done  as  actually  performed,  and  when  an  agree* 
ment  is  entered  into  for  the  sale  of  an  estate,  it  considers  the 
purchaser  as  the  true  owner  from  the  date  of  the  bargain ;  con- 
sequently the  sale  in  the  present  case  is  good  against  the  charge, 
as  the  purchaser  was  not  bound  to  see  to  the  application  of  the 
purchase-money,  and  was  complete  owner  of  the  land  at  the 
moment  of  closing  the  contract,  as  there  was  no  lis  pendens  at 
the  time.  Sugd.  130;  2  Wms.277;  1  Bro.  Ch.  186 ;  3  Bro.  Ch.  96; 
16  Yes.  151;  Sugd.  372.  Nor  is  it  material  that  Gamett  was  not 
a  trustee  appointed  by  the  will  of  George  Brooke,  for  he  had 
authority  to  sell,  and  the  proceeds  of  the  sale  will  be  as  avail- 
able for  the  creditors  as  the  land  itself  would  have  been. 

The  cases  cited  by  the  defendant's  counsel,  to  prove  that  a 
purchaser  is  not  bound  to  take  a  doubtful  title,  do  not  conflict 
with  our  right  to  a  specific  execution,  for  that  of  Rose  v.  Cal- 
land,  5  Ves.  187,  was  a  case  where  there  was  a  perpetual  im- 
propriation  of  hay  not  disclosed  in  the  contract,  but  which, 
according  to  a  doctrine  settled  in  the  court  of  exchequer,  was 
attached  to  the  estate.  That  of  Stapylton  v.  Scott,  16  Yes.  272, 
was  a  case  where  the  executor  sold  the  whole  property,  when 
the  devise  was  that  he  should  sell  the  testator's  own  moiety, 
and  his  interest  only  in  the  rest.  Sloper  v.  Fish,  2  Yes.  6c 
Beame,  145,  was  a  doubtful  question  whether  the  deed  was  abso- 
lute^ or  had  been  delivered  as  an  escrow  only.  Jervoise  v.  The 
Duke  of  Northumberland,  1  Jacobs  6l  Walk.  540,  was  a  case 
of  uncertainty  as  to  the  nature  of  the  estate.  Lowes  v.  Lusk,  14 
Yes.  547,  was  a  question  of  great  doubt,  whether  the  sale  had 
not  been  anticipated  by  an  act  of  bankruptcy.  Cooper  v.  Denne, 
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4  Bro.  Ch.  60,  was  a  case  where  it  was  uncertain  whether  the 
leases  had  been  confirmed,  without  which  they  were  clearly 
void.  Shapland  v.  Smith,  1  Bro.  Ch.  75,  was  a  case  where 
there  was  a  doubt  whether  there  was  a  good  tenant  to  the 
prcBcipe,  and  the  chancellor  was  of  opinion  there  was  not 
Walker  v,  Smallwood,  Ambl.  676,  was  the  case  of  a  lis  pendens^ 
and  therefore  has  nothing  to  do  with  this  case.  Green  v.  Lowes, 
3  Bro.  Ch.  217,  was  an  injunction  upon  motion  before  answer, 
without  any  decision  upon  the  merits ;  and  Sugd.  243,  is  his  own 
inference  only,  and  therefore  is  of  no  importance. 

The  decree  of  the  court  of  appeals  does  not  conclude  the  plain- 
tifi*.  Mason  v.  Peter,  1  Munf.  437,  is  expressly  otherwise;  and 
the  authority  of  that  case  is  not  lessened  by  Mr.  Wickham's 
argument,  that  as  the  heir  may  avail  himself  of  a  judgment  in 
favour  of  the  executor,  he  is  bound  by  one  against  him ;  because 
that  turns  upon  the  principle,  that  the  claim  is  entirely  destroyed 
by  the  judgment 

The  release  of  Broadneck  and  Foster's  discharged  Aylett  and 
Brooke;  for  Braxton's  letter  proves  that  it  was  subsequent  to 
the  obligation. 

But,  if  that  were  not  so,  the  substitution  of  Page  had  that 
effect  as  to  Brooke  clearly;  for  equity  would  have  decreed  a 
release  to  Aylett,  which  would  have  discharged  Brooke,  as 
Page  would  have  been  left  bound  instead  of  Aylett,  with  whom 
he  was  associated  in  the  obligation. 

If,  however,  that  were  doubtful,  the  release  to  Page's  repre- 
sentatives discharged  those  of  Brooke,  upon  a  known  principle 
of  the  common  law.  Co.  Litt  232  n.  1,  which  is  not  impugned 
by  the  case  ex  parte  Gifford,  6  Yes.  805,  and  Hutton  v.  Eyre, 
1  Marsh.  Rep.  603 ;  for  they  were  cases  of  composition  with 
insolvents  and  partners,  and  therefore  not  like  this. 

Campbell's  representative  has  lost  all  pretensions  against  the 
real  estate  of  Brooke,  by  the  failure  to  pursue  the  personal  ef- 
fects in  the  hands  of  Price;  for  as  the  latter  did  not  deny  assets 
in  the  suit  in  the  court  of  appeals,  he  admitted  them,  and  there- 
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fore,  it  was  the  duty  of  Campbell  to  have  made  that  flmd  effec- 
tual. 

But,  in  any  view  of  the  case,  the  personal  estate  must  be  first 
discussed,  Sugd.  378;  and,  if,  through  the  supineness  of  his  pre- 
decessor, Keith  should  meet  with  any  diflSculty  in  the  pursuit 
of  it,  he  must  resort  to  the  securities  upon  the  administration 
bond. 

Interest  is  always  decreed  upon  the  purchase-money,  and  the 
purchaser  is  pnly  entitled  to  credit  for  the  profits  actually  re- 
ceived. 

MARSHiiLL,  C.  J. — Richard  Brooke,  by  his  last  will,  empow- 
ered his  executors  to  sell  his  whole  estate,  and  William  Garnett, 
the  plaintiff,  alone  proved  the  will,  and  took  the  executorship 
upon  himself. 

On  the  10th  of  June,  1818,  William  Garnett  sold  the  estate 
caUed  Mantapike,  to  William  H.  Macon,  the  defendant,  <<  for 
the  sum  of  twenty-two  dollars  per  acre,  $6000  of  which  are  to 
be  paid  on  the  1st  day  of  January  ilext,  when  possession  will  be 
given,  and  the  balance  in  two  equal  annual  payments  from  that 
date,  which  said  two  last  payments  are  to  be  secured  by  mort- 
gage on  the  said  land.  The  said  William  Garnett  farther  agrees 
to  put  the  present  cornfield  land,  in  wheat,  the  said  William 
H.  Macon  furnishing  the  seed.  And  it  is  farther  agreed,  that 
the  said  William  H.  Macon  is  to  have  power  to  make  this 
agreement  valid  in  one  month  from  the  date  hereof,  or  to  make 
the  same  null  and  of  no  effect,  by  giving  due  notice  to  the  said 
William  Garnett  to  that  purport,  within  the  time  aforesaid." 

On  the  22d  of  August,  William  H.  Macon  paid  William 
Garnett,  $  4000  in  part  of  the  first  payment ;  but  having  re- 
ceived notice  afterwards,  that  George  Brooke,  who  devised 
Mantapike  to  Richard,  had  by  his  last  will,  charged  his  whole 
estate  with  the  payment  of  his  debts ;  and  had  in  his  lifetime, 
become  surety  for  Carter  Braxton  in  a  large  sum,  to  Robert 
Campbell,  for  which  a  decree  had  been  pronounced  in  the 
court  of  chancery  against  Carter  Braxton,  Robert  Price,  ex- 
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ecutor  of  GSeorge  Brooke,  and  agftinst  the  representatives  of 
Robert  Page,  who  was  also  surety  for  Carter  Braxton,  which 
decree  was  affirmed  in  the  court  of  appeals  in  October  1709, 
and  remains  unsatisfied ;  and  being  advised  by  counsel,  that  he, 
having  notice  thereof,  the  estate  called  Mantapike,  would  be 
charged  with  the  said  debt  in  his  hands,  he,  on  the  16^  of 
December,  addressed  the  following  letter  to  the  plaintiff: 

"  Sir — I  am  informed  that  Colonel  George  Brooke,  the  former 
owner  of  the  Mantapike  tract  of  land,  became  Carter  Braxton's 
security  for  a  large  debt  to  Robert  Campbell,  and  by  his  will, 
charged  his  lands  with  the  payment  of  his  debts ;  that  the  debt 
to  Campbell  is  still  due,  and  that  the  Mantapike  lands  are  liable 
to  be  sold  for  the  payment  thereof.  I,  therefore,  think  proper 
to  inform  you,  that  I  consider  the  contract  which  I  made  with 
you  for  the  purchase  of  the  said  tract  of  land,  as  void,  and  re- 
quest you  to  return  me  the  $  4000  which  I  paid  you,  in  part  of 
the  purchase-money,  with  interest 

"  I  am,  sir,  very  respectfully, 

"  W.  ft  Maooit.'' 

On  the  26th  of  the  same  month,  William  Garnett  instituted 
his  suit  in  the  court  of  chancery  of  the  state,  against  William 
H.  Macon,  and  against  the  representatives  of  Robert  Campbell, 
praying  for  a  specific  performance  of  the  contract,  and  insists 
in  his  bill,  that  the  estate  called  Mantapike,  would  not  be  charge- 
able with  the  debts  of  George  Brooke,  in  the  hands  of  a  pur- 
chaser ;  and  insists,  also,  for  several  reasons  which  are  detailed 
at  length,  that  George  Brooke  was  not  liable  for  the  debts  to 
Campbell,  and  that  his  devisees  were  not  bound  by  the  decree 
against  his  executor,  or  estopped  from  contesting  the  claim. 

The  chancellor  was  of  opinion,  that  Brooke  had  been  released 
by  the  conduct  of  Campbell,  and  that  a  specific  performance  of 
the  contract  ought  to  be  decreed,  and  directed  an  account  of 
the  rents  and  profits  of  the  estate  received  by  the  plaintiff  since 
the  sale ;  but  information  was  received  of  Campbell's  death,  on 
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"which  the  suit  abated  as  to  him,  and  was  revived  against  Wil- 
liam Keith,  his  representative,  who  appeared  and  petitioned  fh&t 
the  cause  should  be  removed  into-  this  Court,  V^hich  *wai^'br-i 
dered  accordingly.  Keith,  as  the  representative  of  Catnfkf^Wi 
has  also  filed  a  bill  against  the  representatives,  heirs,  and  devi-^ 
sees  of  George  Brooke,  praying  that  his  debt  may  be  paid ;  and 
to  this  bill  William  H.  Macon  is  made  a  defendant :  but  thii 
suit  is  not  ready  for  trial. 

In  May  1820,  William  H.  Macon  filed  his  answer,  in  -which; 
he  insists  that  he  ought  to  stand  discharged  from  his  contract, 
on  account  of  the  lands  being  incumbered  with  Campbell's  debt, 
of  which  he  had  no  notice,  and  that  he  purchased,  *<  supposing 
the  said  Mantapike  tract  of  land  was  free  from  incumbrances 
and  charges  of  all  kinds,  except  a  mortgage  by  Richard  Brooke 
to  General  Young,  which  was  represented  as  of  no  great  amount, 
and  which  the  complainant  was  to  pay  ofif  before  he  made  a 
deed  for  the  land  to  this  defendant,  but  has  failed  to  do  so,  as 
this  defendant  understands." 

He  says,  that  on  examining  the  records,  which  he  did,  in 
consequence  of  receiving  notice  of  Campbell's  debt,  he  found 
the  question  to  be  so  perplexed  and  intricate,  that  the  contro- 
versy would  probably  not  be  determined  during  his  life,  in  con- 
sequence of  which  he  resolved  to  abandon  the  contract,  and 
addressed  a  letter  to  the  plaintiff  giving  notice  of  his  resolution. 
That  in  consequence  thereof,  as  he  presumes,  the  complainant 
kept  possession  of  the  tract  of  land ;  failed  to  tender  a  deed  to 
the  defendant  for  it,  or  to  demand  the  instalment  in  January 
1819,  and  paid  for  the  seed-wheat,  which  Macon  had  pur- 
chased to  seed  the  cornfield,  according  to  the  written  contract; 
thus  exhibiting  every  mark  of  a  reciprocal  abandonment  of  the 
contract  on  his  part,  and  he  gave  no  indication  to  the  contrary 
till  the  institution  of  this  suit,  several  months  afterwards. 

In  argument,  the  first  point  which  has  been  made  by  the  de« 
feodant  Macon  is,  that  the  contract  was  abandoned  by  both 
parties. 

It  is  not  pretended  that  there  has  been  any  express  or  formal 
Vol.  II.— 2  D 
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abandonment  on  the  part  of  the  plaintiff.  The  allegation  is, 
that  it  is  to  be  implied  from  his  conduct  To  sustain  this  im- 
plication,  the  conduct  of  the  vendor  ought  to  be  such  as  to  jus- 
tify a  reasonable  man  in  believing  that  he  acquiesced  in  the  de- 
cision of  the  vendee,  to  abandon  the  contract ;  it  ought  to  be 
such  as  might  reasonably  influence  the  conduct  of  the  vendee, 
and  induce  bim  to  regulate  his  own  affairs  on  the  presumption 
that  it  was  no  longer  incumbered  by  his  contract.  The  attempt 
of  the  vendor  to  re-sell  the  estate,  or  the  unequivocal  exercise 
of  ownership  over  it,  unaccompanied  with  any  explanation 
showing  that  he  still  considered  the  contract  as  binding,  might 
be  such  an  act ;  but  there  has  been  no  attempt  to  re-sell  the  es- 
tate, nor  any  unexplained  act  of  ownership  over  it  On  the 
contrary,  a  subpc&na  was  taken  out  within  ten  days  after  the 
date  of  the  letter  of  abandonment,  and  the  bill,  since  filed  in 
consequence  of  this  subpcena,  claims  a  specific  performance. 

Had  the  bill  been  immediately  filed,  and  the  subpoena  exe- 
cuted, this  point,  it  is  presumed,  would  not  have  been  made ; 
but  the  bill  was  not  filed  until  June  1819,  and  the  subpoena  was 
not  returned  executed  until  January  1820. 

From  these  circumstances,  the  counsel  for  the  defendant 
claim  the  same  advantages  to  their  client,  as  if  the  plaintiff  had 
acquiesced  silently  in  his  letter  of  the  16th  of  December,  1818, 
until  the  service  of  the  subpoena  informed  him  that  a  suit  was 
depending.  But  I  do  not  think  that  this  claim  can  be  supported. 

No  laches  are  imputable  to  the  plaintiff.  His  determination 
to  insist  on  the  contract,  seems  to  have  been  immediate ;  and 
the  measures  taken  by  him  in  pursuance  of  that  determination, 
were  sufficiently  prompt  A  subpoena  was  issued  on  the  tenth 
day  after  the  date  of  Colonel  Macon's  letter,  but  there  was  not 
time  to  execute  it  New  process  was  directed,  and  the  law 
makes  it  the  duty  of  the  ofiicers  of  the  court,  to  attend  to  that 
process.  I  do  not  think  the  delay  which  took  place  in  execut- 
ing it,  can  be  justly  imputed  to  Colonel  Gamett,  nor  ought  any 
forfeiture  of  right  to  be  the  consequence  of  that  delay,  unless 
some  injury  to  Colonel  Macon  had  resulted  from  it  No  injury 


NOVEMBER  TERM,  1826.  211 


Garnett  o.  Macon  et  al. 


is  shown  or  alleged,  nor  is  it  probable  that  any  can  have  arisen. 
From  the  vicinity  of  the  two  gentlemen  to  each  other,  their 
rank  in  life,  the  common  conversations  which  grow  out  of  such 
controversies,  the  interest  which  the  parlies  look  in  it,  and  the 
inquiries  they  would  naturally  make,  it  is  not  reasonable  to  sup- 
pose, that  while  the  vendor  was  in  fact  actively  pressing  his 
suit,  and  continually  issuing  new  process,  the  vendee  could  act 
upon  the  presumption  that  he  had  abandoned  his  conlract.  But 
if  these  circumstances,  which  generally  accompany  transac- 
tions of  this  character,  cannot  be  considered  as  belonging  lo 
this  cause,  the  record,  I  think,  furnishes  satisfactory  evidence 
that  Colonel  Macon  was  apprized  of  the  determination  of  Colonel 
Garnett  to  insist  on  the  specific  performance  of  the  contract. 
Thomas  G.  Smith  deposes  to  a  conversation  with  Colonel  Ma- 
con, in  which  that  gentleman  said,  that  though  the  counsel  con- 
sulted by  him  had  been  of  opinion  that  Mantapike  was  bound  for 
Campbeirs  debt,  the  counsel  consulted  by  William  Garnett  had 
advised  otherwise,  and  that  William  Garnett  said,  he  did  not 
think  himself  at  liberty,  as  a  representative,  to  cancel  the  bar- 
gain. 

The  deposition  of  James  M.  Garnett,  too,  though  less  explicit, 
bears  on  the  same  point.  The  very  fact,  that  the  vendee  did 
not  repeat  his  demand  for  repayment  of  the  $4000  he  had  ad- 
vanced, shows  that  he  did  not  suppose  the  vendor  had  relin- 
quished the  contract 

Since,  then,  the  vendor  did  never  in  fact  relinquish  the  con- 
tract, but  took  early  measures  to  enforce  its  specific  perform- 
ance; since  the  delay  which  took  place  in  the  service  of  pro- 
cess did  not  proceed  from  him,  and  did  not  produce  any  real 
mischief  to  the  vendee,  I  cannot  think  that  the  right  to  enforce 
a  specific  performance  is  in  any  degree  affected  by  that  delay. 

It  has  been  also  argued,  that  the  vendor  ought  to  have  done 
all  that  was  required  from  him  by  the  contract  He  ought  to 
have  tendered  possession  and  a  conveyance,  on  the  Ist  of  Ja- 
nuary, 1819. 

He  certahily  might  have  done  so.    But  when  it  is  recoHected 
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that  previous  to  the  Ist  of  Jafiuary,  1819,  he  had  received  a 
letter  from  the  vendee,  announcing  his  determination  not  to  re- 
ceive possession  or  a  conveyance,  and  had  himself  resorted  to 
the  lajys  for  that  remedy,  which  they  afforded  for  a  broken 
coptract,  I  cannot  think  that  the  omission,  if  it  may  be  so  termed* 
oiight  to  vary  that  remedy,  so  far  as  respects  a  specific  per- 
formance, whatever  might  be  its  influence  on  other  questions 
which  would  arise  in  the  cause,  should  the  contract  be  carried 

into  execution. 

I  come  now  to  consider  the  validity  of  the  objections  made 
by,,'the  vendee  to  a^  specific  performance  of  the  contract,  sup- 
posing it  not  to  be  abandoned.  He  complains,  that  the  title  is 
incumbered  and  embarrassed  with  liens,  of  which  he  had  no 
knowledge  when  the  contract  was  made,  and  which  would 
certainly  b^ve  deterred  him  from  making  it,  had  they  been  com- 
rnunicated  to  him. 

4l  court  of  equity  compels  the  specific  performance  of  con- 
tracts,' because  it  is  the  intention  of  the  parties  that  they  shall 
be  performed.  But  the  person  who  demands  it,  must  be  in  a 
capacity  to  do,  substantially,  all  that  he  has  promised,  before 
he  can  entitle  himself  to  the  aid  of  this  Court  At  what  time 
this  capacity  must  exist,  whether  it  must  be  at  the  date  of  the 
contract,  at  the  time  it  is  to  be  executed,  or  at  the  time  of  the 
decree,  depends,  I  think,  upon  circumstances,  which  may  vary 
with  eveiry  case.  There  is  no  subject  which  more  requires  the 
exercise  of  a  sound  discretion.  The  inquiry  in  every  case  of 
the  kind  must  be,  whether  the  vendor  could  at  the  time  have 
conveyed  such  a  title  as  the  vendee  had  a  right  to  deipand? 
If  he  could  not  then,  whether  he  can  now?  And  if  he  can, 
whether  there  has  been  such  a  change  of  circumstances,  that  a 
court  of  equity  ought  not  to  compel  the  vendee  to  receive  it? 
The  first  and  great  objection  to  the  title,  is  the  lien  supposed  to 
be  imposed  on  the  Mantapike  estate,  by  the  will  of  George 
Brooke,  for  the  payment  of  his  debts. 

In  the  year  1781,  George  Brooke  made  his  last  will  in  writ- 
ing, in  which  he  devised  as  follows :  **  After  my  just  debts  are 
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paid,  I  give  and  dispose  of  the  remainder  of  xny  estate  in  the 
roaoner  following^  &c."  The  testator  was  then  seised  and  pos- 
sessed of  Mantapike,  which  he  devised  to  his  son  Richard. 
Richard  Brooke  entered  upon  the  property  devised  to  him,  and 
remained  in  possession  of  it  until  his  death,  which  happened  in 
the  year  1816,  By  his  last  will,  be  empowered  his  executors, 
or  such  of  them  as  might  act,  to  sell  his  land*  William  Gar« 
nett,  the  plaintiff,  alone  qualified  as  executor  to  the  will,  and 
sold  the  land  to  the  defendant,  William  H.  Macon,  without  any 
intimation  of  the  existence  of  CampbelPs  claim,  or  that  George 
Brooke  had  charged  his  land  with  the  pajrment  of  bis  debts. 

He  now  contends  that  this  claim  constitutes  no  obstacle  to  a 
specific  performance  of  the  contract,  because : — Firsif  It  was 
not  one  of  George  Brooke's  just  debts,  at  the  date  of  his  will  or 
at  the  time  of  his  death.  Seamdf  If  it  was  a  just  debt,  it  does 
not  charge  the  estate  in  the  hands  of  William  H.  Macon. 

Firsts  Is  the  claim  now  made  by  Keith,  on  the  part  of  Camp- 
bell, for  a  debt  legally  due  from  the  estate  of  George  Brooke, 
deceased? 

As  the  suit  for  that  claim  is  now  pending,  and  is  not  yet  ready 
for  hearing,  any  positive  decision  respecting  it  would,  perhaps, 
be  premature.  It  is,  however,  in  the  power  of  the  Court  to  form 
opinions  on  some  points  of  that  case,  subject,  indeed,  to  future 
revision ;  because  the  facts  on  which  those  points  must  certainly 
depend,  are  in  the  record ;  and  it  may  be  proper  to  do  so,  be- 
cause, if  the  claim  be  obviously  unfounded,  the  course  of  the 
Court  would  be  different  from  what  it  ought  to  be,  if  any  strong 
presumptions  exist  in  its  favour. 

The  defendants  insist  that  the  decree  against  the  personal  re- 
presentatives of  Greorge  Brooke  is  conclusive  evidence  against 
his  devisee  of  the  existence  of  the  debt 

The  cases  cited  by  counsel,  in  support  of  this  proposition,  do 
not  decide  the  very  point.  Not  one  of  them  brings  directly  into 
question  the  conclusiveness  of  a  judgment  against  the  executor, 
in  a  suit  against  the  heir  or  devisee.  They  undoubtedly  show 
that  the  executor  completely  represents  the  testator,  as  the  legal 
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owner  of  his  personal  property,  for  the  payment  of  his  debts  in 
the  first  instance,  and  is,  consequently,  the  proper  person  to  con- 
test the  claims  of  his  creditors.  Yet  there  are  strong  reasons 
for  denying  the  conclusiveness  of  a  judgment  against  an  exe- 
cutor in  an  action  against  the  heir.  He  is  not  a  party  to  the 
suit, — cannot  controvert  the  testimony, — adduce  evidence  in 
opposition  to  the  claim, — or  appeal  from  the  judgment  In  case 
of  a  deficiency  of  assets,  the  executor  may  fejel  no  interest  in 
defending  the  suit,  and  may  not  choose  to  incur  the  trouble  or 
expense  attendant  on  a  laborious  investigation  of  the  claim.  It 
vrould  seem  unreasonable  that  the  heir,  who  does  not  claim 
under  the  executor,  should  be  estopped  by  a  judgment  against 
hinu 

In  the  case  against  Munford's  heirs,  in  this  Court,  the  ques- 
tion was  decided  against  the  conclusiveness  of  such  a  judgment, 
and  I  am  not  satisfied  that  the  decision  was  erroneous.(l) 

This  case,  however,  varies  from  that,  in  a  material  circum- 
stance. In  that  case,  the  heir  was  bound  by  the  obligation  of 
his  ancestor,  and  was  liable  to  the  creditor  directly.  In  this 
case  the  creditor  is  bound  to  proceed  against  the  executor,  and 
to  exhaust  the  personal  estate  before  the  lands  become  liable 
to  his  claim.  The  heir  or  devisee  may,  indeed,  in  a  court  of 
chancery,  be  united  with  the  executor  in  the  same  action,  but 
the  decree  against  him  would  be  dependent  on  the  insufll- 
ciency  of  the  personal  estate.  Since,  then,  the  proceeding 
against  the  executor  is,  in  substance,  the  foundation  of  the  pro- 
ceeding against  the  heir  or  devisee,  the  argument  for  consider- 
ing it  as  prima  facie  evidence  may  be  irresistible,  but  I  cannot 
consider  it  as  an  estoppel  The  judgment  not  being  against  a 
person  representing  the  land,  ought,  I  think,  on  the  general  prin- 
ciple, which  applies  to  giving  records  in  evidence,  to  be  re- 
examinable  when  brought  to  bear  upon  the  proprietor  of  the 
land. 

It  was  said,  but  not  pressed,  by  the  counsel  for  the  plaintifif, 

(1)  See  the  com  of  Alston  et  aL  Executors  of  Mutter  v.  Monibrd  et  al.,  reports 
ed  ante^  Vol.  l^Editor.] 
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that  the  decree  of  the  court  of  chancery  was  DOt  even  prima 
/ode  evidence  against  the  representatives  of  George  Brooke. 
I  do  not  concur  with  him  in  this  proposition;  but  if  I  did,  it 
would  noty  I  think,  materially  afiect  this  case.  The  decree  was 
against  Braxton,  as  well  as  against  the  representatives  of  Brooke 
and  Page,  and  is  admitted  to  be  conclusive  against  Braxton  and 
his  representatives.  They  could  never  be  permitted  to  deny 
that  Braxton  owed  Campbell  the  money  specified  in  that  de« 
cree. 

The  undertaking  on  which  the  decree  was  pronounced  against 
Brooke's  executor,  is  dated  in  1775,  and  promises,  under  seal, 
to  stand  security  for  Braxton  to  Campbell,  for  the  sum  then 
due.  This  sum  is  fixed  by  the  decree  against  Braxton,  and  the 
defence  now  set  up  for  Brooke  does  not  controvert  that  decree 
as  to  Braxton,  but  insists  on  several  circumstances  which,  as 
they  contend,  discharge  Brooke  from  the  liability  incurred  by 
his  undertaking,  as  Braxton's  surety. 

The  first  of  these  is,  the  release  of  Broadneck,  which  had 
been  mortgaged  for  the  debt,  in  1769,  when  the  bills  drawn  by 
Braxton  and  sold  to  Campbell  came  back  protested.  William 
Aylett  and  George  Brooke  became  sureties  to  Campbell  for  this 
debt 

On  the  21st  day  of  May,  in  the  year  1773,  Campbell  joined 
Braxton  in  a  conveyance  of  the  mortgaged  premises  to  John 
Shermer,  which  is  recorded  in  September,  of  the  same  year. 
On  the  15th  of  December,  1775,  Aylett  and  Brooke  transmit 
to  Campbell  an  instrument  of  writing,  under  seal,  which,  after 
reciting  a  former  undertaking  as  sureties  for  Braxton,  contains 
these  words :  ^'  We,  therefore,  in  consideration  of  our  former 
agreement,  do  promise  and  oblige  ourselves  to  stand  security 
for  the  said  Braxton  to  the  said  Campbell,  his  heirs,  executors, 
administrators,  and  assigns,  for  the  sum  of  money  now  due 
from  the  said  Braxton  to  the  said  Campbell.'' 

It  is  contended  for  the  plaiutiif,  that  this  suretyship  was  pro- 
bably undertaken  in  the  confidence  that  the  mortgaged  pro- 
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perty  was  amply  sufficient  to  discharge  the  debt,  and  that 
Campbell,  by  releasing  this  property  without  the  consent  of  the 
sureties,  discharged  them. 

There  would  be  great  force  in  this  objection,  had  the  release 
of  the  mortgaged  premises  been  dated  subsequent  to  the  en« 
gagement  made  by  Aylett  and  Brooke.  But  that  engagement 
was  dated  in  December,  1775,  and  the  deed  of  conveyance  by 
Braxton  and  Campbell  to  Shermer,  was  recorded  in  Septem- 
ber, 1773.  No  evidence  exists  that  either  the  mortgage  or  ita 
release  was  communicated  to  Aylett  or  Brooke,  other  than  the 
presumption  arising  from  the  notoriety  of  such  transactions, 
and  from  the  fact  that  both  deeds  were  recorded*  These  cir- 
cumstances are  precisely  as  strong  to  prove  a  knowledge  of 
the  deed  to  Shermer,  as  of  the  deed  to  Campbell,  were  it  even 
proved  that  the  first  bond  of  Aylett  and  Brooke  anteceded  the 
deed  to  Shermer.  The  undertaking  made  in  December,  1775, 
cannot  be  presumed  to  have  been  induced  by  a  deed  of  mort- 
gage which  had  been  released  more  than  two  years,  and  al- 
though it  is  expressed  to  be  made  in  consideration  of  the  prior 
undertaking,  yet  that  prior  undertaking  would  not  have  been 
renewed  under  circumstances,  which,  in  the  opinion  of  the  par- 
ties themselves,  absolved  them  from  it,  both  in  law  and  con- 
science. The  fair  inference  firom  this  renewal  is,  that  the  par- 
ties, being  mutual  friends,  the -conveyance  to  Shermer  was  with 
the  knowledge  and  assent  of  alL 

The  second  objection  arises  from  a  fact  which  is  considered 
as  an  implied  release  of  Aylett  from  his  joint  obligation  with 
Brooke. 

On  that  instrument  is  this  endorsement: — **  Aug.  dth,  1777, 1 
do  oblige  myself  to  perform  every  engagement  that  Colonel 
William  Aylett  was  bound  by  the  within  to  perform,  and  to 
be  considered  as  one  of  the  securities  of  Mr.  Braxton,  in  the 
room  of  Colonel  Aylett  Witness  my  hand,  this  6th  day  of  Aug* 
1777.  RoBBaT  Page.'' 

It  is  contended,  that  this  endorsement  must  be  considered  as 
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made  with  the  consent  of  Campbell,  who,  from  its  terms,  and 
from  suing  the  representatives  of  Brooke  and  not  of  Aylett, 
must  be  considered  as  having  agreed  to  discharge  Aylett 

The  inference  is,  I  think,  a  fair  one*  The  instrument  always 
remained  in  possession  of  Campbell,  who  must  be  presumed  to 
have  been  privy  and  assenting  to  the  endorsement^  and  who 
has  avowed  it  by  his  suit 

It  is  insisted,  that  the  legal  effect  of  this  agreement  is  to  dis- 
charge Brooke  as  well  as  Aylett,  because  the  release  of  one 
joint  obligor  releases  the  other. 

It  is  obvious  that  the  release  of  Brooke  was  not  contemplated 
by  the  parties.  If  such  be  the  effect  of  the  instrument,  an  opera- 
tion is  given  to  the  words,  which  they  do  not  naturally  import, 
and  which  the  parties  could  never  have  foreseen  or  intended. 
If  a  positive  rule  of  law  require  such  a  construction,  the  Court 
must  make  it ;  but  the  construction  can  be  justified  only  by  a 
positive  and  well-settled  rule.  The  common  rule  of  law,  and 
it  seems  also  to  be  the  rule  of  reason,  is,  that  words  shall  sub- 
serve the  intent;  but  when  the  reverse  of  this  rule  is  to  be 
adopted,  and  both  the  words  and  the  intent  of  an  agreement  are 
to  3deld  to  a  technical  principle,  that  principle  ought  to  be  sus- 
tained by  decisions  of  unquestionable  authority,  the  amplication 
of  which  cannot  be  doubted. 

The  principle  is,  that  a  covenant  never  to  put  a  bond  in  suit,  is 
a  release,  and  it  is  also  settled,  that  a  release  to  one  of  several 
obligors,  is  a  release  to  his  co-obligors. 

Boiti  these  points  have  been  frequently  decided,  and  the  plain- 
tiff is  certainly  entitled  to  the  benefit  of  those  decisions,  as  far 
as  they  apply  to  his  case. 

The  principle  will  be  found  in  any  abridgment,(a)  or  general 
treatise  on  the  subject,  with  a  reference  to  the  cases  which  es- 
tablish it.  In  no  one  of  them  does  the  obligation  contain  any 
other  party  than  him  with  whom  the  covenant  is  made.  In  all 
of  them,  the  covenant,  if  broken,  gives  a  right  of  action  to  the 

(•)  See  5  Bm.  Abr.  tide,  Rdea§e,  (A)  3  p.  [688]  Ed.  OwU. 
Vol.  II.— 2  E 
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parties  bound  in  the  obligatioD,  and  the  measure  of  their  dam- 
ages is  given  by  the  recovery  of  the  obligee  in  his  suit  against 
them.  If  A.  is  bound  to  B.  in  an  obligation,  and  they  enter  into 
a  covenant,  stipulating  that  it  shall  never  be  put  in  suit,  not- 
withstanding which,  B.  puts  it  in  suit,  this  breach  of  covenant 
gives  A.  an  action  against  B.,  in  which  he  must  recover  in 
damages,  precisely  the  sum  to  which  the  judgment  obtained  by 
B.  may  amount.  To  avoid  circuity  of  action,  this  covenant 
may  be  pleaded  as  a  release. 

Thus  far  the  cases  go,  and  if  there  be  one  which  goes  farther, 
I  have  not  found  it  To  bring  himself  within  their  letter,  Brooke 
ought  to  show  a  covenant,  in  which  Campbell  stipulates  with 
Aylett  and  himself,  never  to  put  their  bond  in  suit  To  bring 
himself  within  their  spirit,  he  ought  to  show  some  agreement  giv- 
ing him  an  action  against  Campbell,  in  which  his  right  would 
be  commensurate  with  any  judgment  Campbell  might  obtain 
against  him.  In  such  a  case,  and  in  such  a  case  only,  would 
the  principle  of  the  decisions  relied  on  apply ;  because,  in  such 
a  case  only,  the  sole  effect  of  leaving  the  instrument  to  operate 
according  to  its  language,  would  be  to  produce  circuity  of  ac- 
tion. In  such  a  case,  too,  the  parties  can  have  no  other  inten- 
tion than  to  defeat  the  obligation.  It  is  the  sole  object  and  effect 
of  their  covenant  To  construe  such  an  instrument,  then,  as  a 
release,  is  to  give  it  the  effect  intended  by  the  parties 

I  think  the  proposition  may  be  stated,  without  fear  of  its  be- 
ing disproved  by  the  books,  that  a  covenant  containing  no  words 
of  release,  has  never  been  construed  as  a  release,  unless  it  gave 
to  the  party  claiming  that  construction,  a  right  of  action,  which 
would  precisely  countervail  that  to  which  he  was  liable ;  and 
unless,  also,  it  was  the  intention  of  the  parties  that  the  last  in- 
strument should  defeat  the  first. 

This  general  view  of  the  precedents  on  which  the  plaintiff 
relies,  wouki  be  sufficient  to  satisfy  my  mind  that  they  do  not 
apply  to  the  case  under  consideration,  had  not  the  contrary 
opinion  been  urged  at  bar,  with  all  the  earnestness  of  convic- 
tion, and  been  supported  by  an  authority,  given  on  the  case 
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itaelfy  which  is  entitled  to  the  utmost  respect  I  shall,  therefore, 
kM>k  farther  into  the  question,  and  examine  some  cases  and 
principles,  which  are  adverse  to  the  construction  claimed  by 
the  plaintiff's  counsel. 

JjSicy  V.  Kynaston,  2  Salk.  575 ;  12  Mod.  551 ;  1  Ld.  Raym. 
688,  was  m  substance,  this :-— Articles  were  entered  into  by  the 
members  of  a  company  of  comedians,  binding  themselves  to 
pay  £  100  to  the  representative  of  the  plaintiff's  intestate,  who 
was  a  member  of  the  company,  within  three  months  after  his 
death,  should  he  continue  to  act  during  his  life.  The  action 
was  brought  agahist  Kynaston,  who  was  also  a  member  of  the 
company,  and  the  declaration  avers,  that  plaintiff's  intestate 
did  continue  to  act  during  his  life.  The  defendant  pleads  in 
bar,  articles  subsequently  entered  into  by  the  same  parties,  in- 
cluding the  ]^intiff's  intestate,  stipulating  jointly  and  severally, 
that  if  the  defendant  Kynaston,  should  give  notice  of  his  intent 
to  give  over  acting  in  said  companies,  he  should  be  free  and 
discharged  of  and  from  all  debts,  &c.,  entered  into  by  him,  on 
account  of  the  company,  and  that  the  plaintiff's  intestate,  and 
the  rest  should  save  harmless  and  indemnify  the  defendant  from 
all  such  debts,  &c.,  or  any  matter  or  thing  relating  to  the  com- 
pany. To  this  plea  the  plaintiff  demurred,  and  the  only  ques- 
tion was,  whether  the  articles  amounted  in  law  to  a  defeasance 
or  release,  or  were  to  be  construed  only  as  a  covenant  The 
court  was  of  opinion  that  it  was  only  a  covenant,  for  several 
reasons,  which  are  assigned  in  the  opinion.  In  discussing  the 
question,  the  principle,  that  a  perpetual  covenant  amounts  to  a 
release,  was  particularly  considered,  and  the  reason  given  for 
construing  such  a  covenant  as  a  release,  is  to  avoid  circuity  of 
action — **  Because,"  says  the  court,  <<  there,  one  should  precisely 
recover  the  same  damages  that  he  had  suffered  by  the  others 
suing  the  bond.  A.  is  bound  to  B.,  and  B.  covenants  never  to 
put  the  bond  in  suit  against  A. ;  if,  after,  B.  will  sue  A.  upon 
the  bond,  he  may  plead  the  covenant,  by  way  of  release.  But 
if  A.  and  B.  be  jointly  and  severally  bound  to  C.  in  a  sum  cer- 
tain,  and  C.  covenants  with  A.  not  to  sue  him,  that  shall  not  be 
a  release,  but  a  covenant  only ;  because  he  covenants  only  not 


220  VIRGINIA. 


Gamett  v.  Maoon  et  al. 


to  sue  A.,  but  does  not  covenant  not  to  sue  B.,  for  the  covenant 
is  not  a  release  in  its  nature,  but  only  by  construction,  to  avoid 
circuity  of  action ;  for  when  he  covenants  not  to  sue  one,  he 
still  has  a  remedy,  and  then  it  shall  be  construed  as  a  covenant, 
and  no  more.''  The  same  point  was  determined  in  Dean  v. 
Newhall,  8  T.  Rep.  168,  in  which  the  authorities  were  reviewed 
at  length,  and  a  distinction  of  great  importance  taken,  between 
an  actual  and  a  constructive  release. 

It  has  been  insisted  by  the  plaintiff's  counsel,  that  these  cases 
do  not  apply,  because  they  relate  to  obligations  which  were 
joint  and  several,  whereas  the  obligation  of  Aylett  and  Brooke 
was  joint. 

This  objection  merits  consideration. 

It  is  admitted  to  be  law,  that  a  release  to  one  of  several  obli- 
gors, whether  they  be  bound  jointly,  or  jointly  and  severally, 
discharges  the  others,  and  may  be  pleaded  in  bar  by  alL  2 
Saund.  [48  a.]  note;  2  Salk.  574;  12  Mod.  550.  That  the  ob- 
ligation is  joint,  or  joint  and  several,  then,  can  make  no  differ- 
ence, if  there  be  an  actual  release.  The  difference,  if  there  be 
any,  consists  in  the  construction  of  the  instrument.  The  same 
words,  it  may  be  contended,  would  amount  to  a  release  of  a 
joint  obligation,  which  would  not  release  one  which  was  joint 
and  several. 

Has  this  ever  been  so  determined?  I  can  only  say,  if  it  has, 
I  have  not  found  the  case.  In  the  absence  of  authority,  the 
proposition  must  rest  upon  its  reasonableness,  and  on  analogy. 

The  reason  assigned  by  the  plaintiff  in  support  of  this  dis- 
tinction, is  that  which  is  given  by  the  court  in  Lacy  v.  Kynas- 
ton.  in  case  of  an  obligation  which  is  several  as  well  as  joint, 
the  plaintiff  may  still  sue  the  obligor,  to  whom  the  covenant 
does  not  apply,  without  violating  his  engagement,  or  subjecting 
himself  to  a  suit;  whereas,  if  the  obligation  be  joint  only,  both 
obligors  must  be  joined  in  the  action.  There  is  certainly  much 
in  this  argument  which  deserves  consideration.  Without  ad- 
mitting its  conclusiveness,  which  I  am  far  from  doing,  it  is  ne- 
cessary, as  an  indispensable  preliminary  to  its  application  to  the 
cause  al  bar,  to  show  that  the  endorsement  on  the  bond  of  Ay- 
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lett  and  Brooke,  amounts  to  an  agreement  on  the  part  of  Camp- 
bell not  to  sue  Aylett»  on  which  agreement  Aylett  might  recover 
damages  equivalent  to  those  he  had  sustained  by  the  suit 

I  do  not  think  this  is  shown.  Aylett  is  no  party  to  the  en- 
dorsement, and  it  is  only  upon  the  intention  that  Campbell  can 
be  considered  as  coming  under  any  stipulation  to  him.    What, 

• 

then,  was  his  intention?  Certainly  not  to  discharge  the  obliga- 
tion. The  endorsement  supposes  the  obligation  to  remain  in 
full  force,  and  is  received  in  the  confidence  that  it  does  remain 
in  force.  It  may  well  be  doubted,  whether  a  destruction  of  the 
obligation  would  not  also  destroy  the  endorsement;  for  Page 
agrees  only  to  stand  in  the  place  of  Aylett  in  the  obligation,  and 
if  that  be  annulled,  it  is  by  no  means  clear  that  Page  is  bound 
to  any  thing.  Were  this  even  otherwise,  it  is  very  certain  that 
Page  would  be  placed  in  a  situation  entirely  different  from  what 
he  intended.  If  the  endorsement  is  to  be  considered  as  a  sub- 
stantive agreement,  referring  to  the  obligation,  for  the  sole  pur- 
pose of  ascertaining  the  sum  for  which  he  was  bound,  and  re- 
maining in  force  after  the  destruction  of  that  obligation,  then 
Page  would  be  liable  to  Campbell  for  the  whole  debt,  without 
retaining  that  recourse  against  Brooke  for  a  moiety  of  it,  which 
Aylett  certainly  possessed.  He  would  not  then  stand  in  the 
room  of  Colonel  Aylett,  as  the  endorsement  imports,  but  in  the 
room  of  both  Aylett  and  Brooke,  which  the  endorsement  does 
not  import.  To  construe  Campbell's  assent  to  this  endorsement, 
then,  as  an  agreement  not  to  sue  Aylett,  if  the  effect  of  that 
agreement  would  be  to  destroy  the  obligation,  would  be  to  de- 
feat the  plain  intention  of  the  parties,  and  effect  an  object  they 
designed  to  guard  against.  This  is  not  to  be  tolerated,  if  the 
act  can  be  otherwise  construed.  I  can  perceive  no  difficulty  in 
doing  so.  The  intention  of  the  endorsement  being,  to  secure 
Colonel  Aylett  against  the  claim  of  William  Campbell,  and  to 
transfer  his  liability  to  Mr.  Page,  leaving  Mr.  Brooke  still 
bound,  the  endorsement  must  be  so  construed  as  to  give  full  ef- 
fect to  the  whole  of  this  intention,  so  far  as  its  words  will  jus- 
tify.   Now,  if  by  supposing  an  agreement  on  the  part  of  Camp- 


222  VIRGINIA. 


CrtrxMit  V.  Macon  et  il. 


bell  not  to  sue  Aylett,  we  plainly  defeat  the  intention  of  the 
parties,  and  probably  annul  the  instrument  itself,  we  ought  not 
to  suppose  such  an  agreement,  but  some  other. more  congenial 
to  their  views.  Their  object  would  be  effected  by  joining  Ay- 
lett  in  the  suit  on  the  obligation,  and  either  not  proceeding  to 
judgment  against  him,  or  not  using  the  judgment  when  obtained. 
If  it  were  true,  that  the  suit  could  never  be  brought  against 
Brooke  without  joining  Aylett  in  the  writ,  it  would  be  much 
more  rational  to  suppose  that  an  agt^eement  for  his  security, 
omitting  to  describe  the  mode  by  which  it  was  to  be  efiected, 
was  to  be  carried  into  execution  by  means  consistent  with  other 
objects  plainly  intended  by  the  parties,  than  by  means  which 
must  defeat  those  objects. 

The  respect  which  the  law  in  all  such  cases  pays  to  the  in- 
tention with  which  an  instrument  is  executed,  may  receivie  some 
illustration  from  the  difference  between  the  construction  of  a 
perpetual  and  of  a  temporary  covenant,  not  to  put  a  bond  in 
suit ;  precisely  the  same  words  which,  in  a  perpetual  covenant, 
is  a  bar  to  an  action,  cannot,  if  used  in  a  temporary  covenant, 
be  pleaded  to  an  action  brought  during  the  suspension.  Why 
is  this  ?  If  the  perpetual  covenant  can  bar  the  action  forever, 
why  may  not  the  temporary  covenant  be  pleaded  to  an  action 
brought  while  the  suspension  exists  T  The  reason  of  the  distinc- 
tion is  found  in  the  principle,  that  a  personal  action  once  sus- 
pended, is  gone  forever ;  although,  therefore,  it  is  the  intention 
of  the  parties  to  suspend  the  action,  and  although  this  intention 
is  expressed  by  their  words,  yet,  as  the  consequence  of  giving 
eflect  to  this  intention  would  be  to  destroy  another  more  im- 
portant object,  the  validity  of  an  instrument  not  designed  to  be 
destroyed,  such  a  covenant  is  not  allowed  to  constitute  even  a 
temporary  bar,  but  the  party  injured  by  its  breach,  must  take 
his  remedy  by  a  cross  action  upon  it 

On  general  principles,  then,  I  should,  in  the  absence  of  express 
authority,  be  led  to  the  conclusion  that  a  covenant  with  one  of 
several  joint  obligors  not  to  sue  him,  could  not  be  pleaded  as  a 
release ;  but  the  very  case  has,  I  think,  been  decided. 
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Id  HiittoD  ikEyre,  1  Marshall,  609 ;  6  Taunt  S80,(3)  which 
was  cited  by  Mn  Call,  the  action  was  brought  for  money  paid 
to  the  use  of  the  defendant  The  plaintiff  and  defendant  being 
partners,  entered  into  a  deed  on  the  26th  of  August,  1800,  to 
dissolve  their  partnership  on  the  Ist  of  January,  1810,  and 
agreed  that  neither  would  in  the  mean  time  contract  any  debt 
on  the  credit  of  the  firm.  On  the  27th  of  October,  1810,  the 
defendant  executed  an  assignment  of  all  his  property  to  trustees, 
for  the  benefit  of  his  creditors,  in  consideration  of  which  the  cre- 
ditors covenanted  and  agreed  with  the  defendant  not  to  sue  him 
on  account  of  any  debt  due  to  them  from  him ;  and  that  in  case 
they  did  sue  him,  the  deed  of  assignment  should  be  a  sufficient 
release  and  discharge  for  him.  The  trustees  sold  the  property 
assigned  to  them,  and  paid  five  shillings  in  the  pound  to  the 
creditors,  after  which  the  plaintiff  paid  the  residue  of  certain 
debts  ccmtracted  by  the  defendant  between  the  date  of  the 
agreement  and  the  time  of  dissolution,  on  the  credit  of  the  firm, 
for  which  this  suit  was  brought  It  was  contended  for  the  de« 
iendant  that  the  covenant  not  to  sue  him  being  perpetual,  wasa 
release  not  only  to  him,  but  to  his  partner  also,  and  that  the 
payment  being  voluntary,  gave  no  cause  of  action. 

It  is  observable  that  this  case  is  stronger  than  that  under  con- 
sideration would  be,  did  the  endorsement  made  by  Page,  on 
the  bond  of  Aylett  and  Brooke,  even  contain  a  stipulation  that 
no  suit  should  be  brought  against  Aylett,  because  the  instru- 
ment provides  expressly,  that  in  case  suit  should  be  brought, 
the  deed  of  assignment  should  be  a  sufficient  release  and  dis- 
charge. 

In  delivering  the  opinion  of  the  court.  Lord  Chief  Justice 
Gibbs  noticed  the  cases  of  Lacy  v.  Kynaston,  and  Dean  v. 
Newhall ;  but  observing  the  circumstance  that  those  cases  were 
on  joint  and  several  obligations,  and  were,  therefore,  not  direct 
authority  for  the  case  before  the  court,  he  added :  ''  We  must 
look  at  the  principle  on  which  the  rule  has  been  applied,  that  a 
covenant  not  to  sue  shall  operate  as  a  release.  Now,  where  there 

(3)  1  Eng.  Com.  Law  Rep.  385.— [Kitor.] 
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is  only  A.  on  one  side,  and  B.  on  the  other,  the  intention  of  the 
covenant  by  A.  not  to  sue  B.,  must  be  taken  to  mean  a  release 
to  B.,  who  is  accordingly  absolutely  discharged  from  the  debt 
which  A.  undertakes  never  to  put  in  suit  against  him.  The  appli- 
cation, therefore,  of  the  principle  in  that  case,  not  only  acts  in 
prevention  of  the  circuity  of  action,  but  falls  in  with  the  clear 
intention  of  the  parties ;  but,  in  a  case  like  the  present,  it  is  im- 
possible to  contend  that,  by  a  covenant  not  to  sue  the  defendant, 
it  was  the  intention  of  the  covenantors  to  release  the  plaintiff 
who  was  able  to  pay  what  his  partner  might  be  deficient  in. 
It  would  have  been  an  easier  and  a  shorter  method  to  have 
given  a  release  than  to  make  this  covenant  The  only  reason, 
therefore,  for  their  adopting  this  course,  was,  that  they  did  not 
choose  to  execute  a  release  to  the  defendant,  because  that  would 
also  have  operated  as  a  release  to  the  plaintiff,  whereas  they 
considered  that  a  bare  covenant  not  to  sue  the  defendant,  would 
not  extend  to  his  partner ;  as,  therefore,  the  terms  of  the  cove- 
nant do  not  require  such  a  construction,  and  as  such  construc- 
tion would  be  manifestly  against  the  intention  of  the  parties,  we 
are  decidedly  of  opinion  that  it  ought  not  to  be  permitted  so  to 
operate." 

I  can  add  nothing  to  the  language  of  Chief  Justice  Gibbs,  to 
show  farther  the  direct  application  of  this  case  to  that  under 
the  consideration  of  the  Court  That  this  was  not  a  joint  obli- 
gation, but  a  joint  assumpsit,  constitutes,  I  think,  no  difference 
in  the  cases. 

In  considering  a  principle  of  construction,  which  rests  en- 
tirely on  a  technical  and  positive  rule,  as  defeating  a  plain  in- 
tention, it  may  not  be  altogether  improper  to  consider  the  action 
of  other  technical  principles  on  the  case. 

It  is  clear,  that  if  this  endorsement  be  construed  as  an  agree- 
ment between  Campbell  and  Page,  who  is  a  stranger  to  the 
bond,  it  cannot  release  Brooke  the  obligor.  This  is  expressly 
stated  by  the  court  in  the  case  of  Lacy  v.  Kynaston ;  but  if  it 
be  considered  as  an  agreement  between  Campbell  and  Aylett, 
still  it  is  an  agreement  by  parol  only,  and  an  agreement  by 
parol  cannot  release  an  instrument  of  writing  under  seal.    This 
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sulqect  is  discussed  in  2  Saunders,  47,(3)  in  a  note  of  Mr.  Wil- 
liams. Brooke  does  not  allege  satisfaction  of  the  contract, 
but  a  discharge  from  it;  he  does  not  allege  performance,  but 
that  he  is  not  bound  to  perform.  The  instrument  which  will  sus- 
tain such  a  defence,  must  be  of  equal  dignity  with  that  which  it 
professes  to  dissolve. 

According  to  the  best  view  I  can  take  of  the  question,  I  can- 
not consider  the  endorsement  made  by  Page  on  the  bond  of 
Aylett  and  Brooke,  as  implying  any  agreement  on  the  part  of 
Campbell,  which  could  be  used  by  Brooke,  in  Jaw  or  equity,  as  a 
release. 

The  next  objection  to  Campbell's  claim  is,  that  the  estate  of 
Robert  Page,  ought  to  be  exhausted,  before  recourse  is  had  to 
Brooke;  because,  in  June,  1792,  Braxton  mortgaged  sundry 
slaves  to  Page  and  White,  to  indemnify  Page,  on  account  of 
this  suretyship,  and  White,  for  suretyships  entered  into  by  him. 
Braxton  was  afterwards  taken  in  execution  at  the  suit  of 
Richard  Adams,  upon  which  Page  and  White  agreed  that  a 
sufficient  portion  of  the  mortgaged  property,  should  be  sold  to 
discharge  the  execution.   It  is  contended  on  the  part  of  Brooke, 
that  he  has  an  equal  interest  with  Page  in  this  mortgage,  that 
it  was  the  duty  of  Page  to  see  to  its  application  to  the  discharge 
of  the  debt,  for  which  they  were  both  bound,  and  that  he  is 
liable,  firsts  for  his  negligence  in  allowing  the  property  to  be 
wasted;  and  secondly ^  for  having  allowed  a  part  of  it  to  be 
applied  to  a  different  object 

As  Campbell  was  not  party  or  privy  to  this  transaction,  it 
can  give  Brooke  no  claim  on  Campbell,  were  it  even  admitted 
to  give  him  an  equity  against  Page.  It  is  undoubtedly  the 
course  of  the  Court,  to  decree  in  the  first  instance  against  the 
party  who  is  ultimately  responsible;  but  this  is  only  done,  where 
the  parties  are  before  the  court  at  the  time  of  the  decree,  and 
their  several  liabilities,  are  clearly  ascertained.  It  would  be  alike 
unprecedented  and  unreasonable,  to  anticipate,  in  this  action, 

(1)  FoweO  V.  Forra8t,3  Saund.  R.  47,  iw  and  Mr.  Wiiliams'i  Bote(1)<-[ Alitor.] 
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the  liability  of  Page  to  Brooke,  for  a  transaction  not  before  the 
Court,  and  to  compel  Campbell  to  resort  to  that  liability,  and  to 
forego  his  direct  claim  on  his  immediate  debtor,  and  that  with- 
out any  proof  of  the  competency  of  Page's  estate,  to  satisfy 
the  unascertained  equity  of  Brooke.  The  unreasonableness  of 
such  a  pretension  seems  so  obvious,  that  I  presume  it  is  brought 
forward  only  on  account  of  its  connexion  with  a  subsequent 
transaction  between  Page  and  CampbelL 

On  the  6th  of  June,  1821,  articles  of  agreement  were  entered 
into  between  the  representatives  of  Page,  and  the  attorney  in 
fact,  of  Campbell,  in  which  Campbell  agrees  in  consideration 
of  one  moiety  of  the  whole  debt  paid  by  Page's  rq)resentatives, 
not  to  proceed  against  them  for  satisfaction  of  any  part  of  the 
decree  which  might  be  obtained  against  the  representatives  of 
Page  and  Brooke ;  but  this  agreement  is  to  be  without  prejudice 
to  his  right  to  pursue  the  other  defendants  till  the  other  moiety 
of  the  debt  should  be  satisfied :  **  and  the  said  Campbell  farther 
covenants,  that  the  representatives  of  Page,  shall  never  foe  made 
to  contribute  anything  to  the  estate  of  George  Brooke,  on  ac- 
count of  any  payment  the  said  Brooke's  estate  may  be  decreed 
to  make  to  the  said  CampbelL" 

This  agreement,  not  to  levy  the  decree,  which  might  be  ob- 
tained against  the  representatives  of  Brooke  and  Page,  upon  the 
estate  of  Page,  which  had  already  paid  one  moiety  of  the  whole 
debt,  is  in  terms,  which  exclude  the  idea  of  being  technically  a 
release  of  the  action,  for  that  is  to  proceed,  as  if  the  agreement 
had  not  been  made.  The  representatives  of  Brooke,  can  avail 
themselves  of  it  so  far  only,  as  it  raises  an  equity  in  their  favour, 
against  CampbelL  What  is  this  equity  7  It  cannot  be  contended, 
that  receiving  one  moiety  of  the  debt  from  Page,  is  an  injury 
to  Brooke;  ex  parte,  Gifford,  6  Yes.  Jr.,  805;  nor  can  he  be  in- 
jured by  the  agreement  not  to  levy  Brooke's  moiety,  in  any  posr 
sible  state  of  things,  on  Page.  The  liability  of  Brooke  cannot  be 
increased,  nor  his  burden  augmented  by  this  transaction.  It 
may  be  diminished,  because  his  possible  liability  for  more  than 
a  moiety  of  the  debt,  is  removed.    Can  the  covenant,  that  the 
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representatives  of  Page  shall  never  be  made  to  contribute  any- 
thing to  the  estate  of  Greorge  Brooke,  on  account  of  any  pay- 
ment the  said  Brooke's  estate  may  be  decreed  to  make  to  the 
said  Campbell,  give  Brooke  an  equity  against  Campbell  ? 

To  sustain  this,  it  will  be  necessary  to  prove,  that  the  estate 
of  Brooke  has  an  equity  against  that  of  Page,  and  that  it  is  de- 
prived of  that  equity  by  this  agreement.  The  amount  of  this 
injury  is,  the  precise  extent  of  Brooke's  claim  on  Campbell 

Brooke's  equity  against  Page,  is  founded  on  the  agreement 
that  a  part  of  the  property  mortgaged  to  White  and  Page,  might 
be  applied  in  payment  of  the  debt  due  from  Braxton  to  Adams, 
and  on  the  failure  of  Page  to  apply  the  mortgaged  property  to 
Campbell's  debt 

This  mortgage  was  obtained  for  the  benefit  of  Page  and 
White,  in  proportion  to  their  respective  responsibilities,  and  it 
will  not,  I  presume,  be  denied,  that  they  are  to  be  completely 
exonerated,  before  any  equitable  claim  on  the  fund  can  accrue 
to  Brooke.  How  far  Mr.  White  may  have  been  relieved  does 
not  appear,  nor  is  it  shown  that  one  cent  arising  from  this  pro- 
perty has  ever  been  applied  to  the  use  of  Mr.  Page.  Admitting 
him  to  be  responsible  for  the  sum  paid  to  Adams,  his  responsi- 
bility can  be  only  for  the  excess  of  that  sum  over  the  debts  the 
mortgage  was  intended  to  secure,  and  Brooke  ought  to  show 
that  excess.    Its  existence  is  not  and  cannot  be  pretended. 

As  little  foundation  is  there  for  the  claim  growing  out  of  the 
alleged  negligence  of  Page. 

It  will  scarcely  be  pretended,  that  one  of  two  sureties  who 
obtains  an  indemnity  for  himself,  becomes  thereby  responsible 
to  the  other  for  that  other's  moiety  of  the  debt,  however  insuffi- 
cient the  thing  given  as  an  indemnity  may  be,  even  to  secure 
himself.  If  this  cannot  be  pretended,  it  will  certainly  be  re- 
quired from  the  person  who  claims  the  residue,  to  show  that 
there  was  a  residue,  and  that  it  has  been  lost  to  him  by  the  fault 
of  the  party  whose  responsibility  he  alleges.  His  difficulties 
would  not,  even  then,  be  overcome.  The  inquiry  would  still 
be,  why  did  he  not  himself  proceed  to  assert  his  equity,  by  call- 
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ing  on  the  mortgagee  and  mortgagor  to  apply  the  fund  to  its 
proper  object,  and  thereby  relieve  him  to  the  extent  of  his  right 
But  I  enter  not  into  this  inquiry,  because  the  subject  is  not,  and 
probably  never  will  be,  before  the  Court.  It  is  enough  to  say, 
that  this  equity  cannot  be  assumed  in  this  suit  to  the  discharge 
of  Brooke's  debt  to  Campbell 

I  will  barely  add,  to  prevent  my  being  understood  as  deciding 
anything  which  might  aflTect  a  point,  not  strictly  before  the 
Court,  that  I  do  not  mean  to  indicate  any  opinion  whether  the 
contract  between  Campbell  and  Page  could  or  could  not  influ- 
ence any  claim  of  Brooke  on  Page,  growing  out  of  the  conduct 
of  Page  respecting  the  mortgage  of  1792.  In  deciding  on  the 
right  of  the  plaintiff  to  demand  a  specific  performance  of  his 
contract  with  Macon,  that  question  must  be  considered  as  re- 
maining open. 

An  additional  objection  to  Campbell's  claim  on  the  Mantapike 
estate,  is  derived  from  the  length  of  time  which  has  elapsed 
since  the  decree  by  which  his  debt  was  established. 

The  decree  of  affirmance  was  entered  on  the  8d  of  March, 

1800,  in  the  court  of  chancery;  and  on  the  29th  of  September, 
in  the  same  year,  all  attempts  to  find  the  mortgaged  property 
having  failed,  executions  were  directed  by  the  court  to  issue 
against  the  estate  of  Brooke  and  Page  respectively,  in  the  hands 
of  their  respective  representatives,  who,  on  the  18th  of  March, 

1801,  were  ordered  to  settle  their  several  accounts  of  adminis- 
tration before  a  commissioner  of  the  court  From  that  time  till 
the  27th  of  October,  1820,  when  the  supplemental  bill  was  filed, 
no  step  whatever  has  been  taken  against  Brooke's  estate.  By 
this  gross  negligence,  the  plaintiff  alleges,  that  his  testator  has 
been  greatly  injured,  if  Campbell  be  now  permitted  to  charge 
his  debt  upon  Mantapike. 

There  is  undoubtedly  great  weight  in  this  objection;  but  the 
extent  of  its  influence  on  Campbell's  claim,  depends  on  circum- 
stances, the  testimony  concerning  which,  is  not  to  be  found  in 
the  record  before  the  Court.  It  will  form  a  very  material  part 
of  the  case,  in  which  Keith  is  plaintiff.  That  case  being  not 
ripe  for  a  hearing,  the  claim  of  Campbell  upon  Mantapike,  even 
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while  it  remained  in  the  hands  of  the  devisee,  must,  for  the  pre- 
sent, be  considered  as  uncertain.  Previous  to  any  discussion  of 
the  effect  of  such  a  claim  on  this  contract,  the  court  will  pro- 
ceed to  the  second  point  made  by  the  plairUif  in  the  argumedt, 
which  is,  that 

Second.  If  Campbell's  is  one  of  George  Brooke's  just  debts, 
and  is  chargeable  on  his  lands,  still  it  cannot  charge  Mantapike, 
in  the  hands  of  William  H.  Macon. 

In  considering  this  point,  I  shall  assume  for  the  present  two 
propositions: 

1.  Had  Keith's  suit,  praying  a  sale  of  Mantapike  for  Camp- 
bell's debt  been  instituted  before  the  contract  between  Garnett 
and  Macon  was  entered  into,  the  subsequent  sale,  made  by  the 
executor,  without  the  assent  of  the  court  or  creditor,  could  not 
have  relieved  the  land  from  the  charge  created  by  George 
Brooke's  will. 

2.  Had  the  conveyance  been  made,  and  the  purchase-money 
been  paid,  before  notice  of  the  claim,  the  purchaser  would  not 
have  been  affected  by  it 

It  is  unquestionably  true  that,  whatever  doubts  may  exist  re- 
specting the  liability  of  a  purchaser,  for  the  application  of  the 
purchase-money,  to  schedule  debts,  with  which  lands  are 
charged,  he  is  exempt  from  all  liability  for  its  application  to 
debts  generally.  Had  the  contract,  then,  been  fully  executed 
before  this  claim  was  asserted,  Mantapike  would  have  been 
clearly  exonerated  from  it. 

These  propositions  are  stated,  for  the  purpose  of  clearing  the 
way,  to  the  very  case  before  the  Court;  the  case  of  a  contract 
for  the  purchase  of  land,  equitably  charged  with  the  payment 
of  debts,  and  notice  of  a  debt  given  to  the  purchaser  between 
the  date  of  the  contract,  and  the  time  when  it  is  to  be  executed. 

In  considering  this  case,  the  question  immediately  occurs, 
whether  there  is  any  distinction  between  a  charge  on  lands, 
vdiich  descend  to  the  heir,  or  pass  to  a  devisee,  subject  to  the 
charge;  and  a  devise  to  executors  or  other  trustees,  for  the 
payment  of  debts. 
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In  Moseley  96,  [anonymous,]  and  in  Nelson's  Ch.  Rep.  80» 
this  question  was  answered  in  the  affirmative  bjr  the  court ;  and 
it  was  determined,  that  where  lands  were  charged  with  debts 
generally,  they  remained  libble  to  creditors  in  the  hands  of  a 
purchaser.  This  distinction  was,  however,  overruled  in  the 
case  of  Elliot  v.  Merryman,  Barnardist  Ch.  R.  78,  81<-82,  in 
which  the  master  of  the  rolls  determined,  that  in  such  a  case 
the  purchaser  was  not  liable  for  the  application  of  the  purchase- 
money,  and  said  that,  <^  otherwise,  whenever  lands  are  charged 
with  the  payment  of  debts  generally,  they  could  never  be  dis- 
charged without  a  suit  in  chancery,  which  would  be  extremely 
inconvenient" 

Th^re  were  many  circumstances  in  the  case  of  Elliot  e.  Mer- 
ryman, showing,  that  the  creditors  acquiesced  in  the  sales,  and 
looked  to  the  vendor  for  their  money,  which  might  have  had 
great  influence  on  the  mind  of  the  judge;  and,  if  that  case  stood 
alone,  the  question  might  not  be  considered  as  settled.  But  it  does 
not  stand  alone.  The  principle  laid  down  by  the  master  of  the 
rolls,  appears  to  have  been  followed  ever  since;  and  in  Walker 
o.Smalwood,  Amb.  076,  which  was  a  charge  on  land  for  debts 
generally,  the  chancellor  said,  '<  the  court  has  established  it  as 
a  rule,  that  where  the  charge  is  general,  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase-money."  This 
rule  has  been  pursued  invariably  in  the  English  courts  for  near 
a  century,  and  may,  therefore,  be  considered  as  well  settled. 
Although  the  charge  creates  no  legal  estate,  it  manifests  a  clear 
intent  that  the  person  in  whose  favour  it  is  made,  shall  receive 
so  much  out  of  the  land,  which  a  court  of  equity  considers  as 
a  trust,  and  converts  the  owner  of  the  legal  estate  into  a  trus- 
tee. The  heir  or  devisee,  being  once  considered  as  a  trustee, 
and  the  charge  considered  as  a  trust,  public  convenience  and 
uniformity  of  decision  would  lead  to  an  assimilation  of  these 
charges,  or  implied  trusts,  to  those  which  are  express;  and,  in 
general,  where  no  other  question  arises  than  what  relates  to  the 
construction  of  the  trust,  and  the  respective  duties  it  imposes 
on  a  vendor  and  vendee,  in  a  case  attended  with  no  peculiar 
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circumstances,  a  court  of  equity  perceives  no  ground  of  disv 
tinction  between  them.  But,  if  it  be  admitted  as  a  principle, 
that  in  a  case  of  direct  and  culpable,  or  of  negligent  and  con* 
structive  collusion  between  the  vendor  and  vendee,  by  which 
the  trust  may  be  defeated,  the  purchaser  may  become  respon* 
sible  for  the  application  of  the  purchase-money ;  or,  in  other 
words,  the  land  may  remain  charged  in  his  hands;  it  is  possible 
that  there  may  be  a  difference  in  the  testimony  required  to  es- 
tablish this  constructive  qoUusion,  in  the  one  case,  and  in  the 
other. 

If  lands  be  devised  to  trustees  or  executors,  to  be  sold  for  the 
payment  of  debts,  the  devisee  possesses  a  legal,  but  not  a  bene-? 
ficial  estate  in  the  premises.  He  can  sell  for  the  purposes  of 
the  trust  only,  and  the  vendee  can  consider  him  as  acting  no 
otherwise  than  in  the  execution*  of  a  trust,  for  which  he  has 
been  selected  by  the  owner  of  the  property.  This  confidence 
being  placed  in  him  by  the  person  who  had  the  sole  right  to 
dispose  of  the  property  at  his  will,  no  other  can  question  thQ 
correctness  of  his  proceeding,  or  can  be  justifiable  in  suspect- 
ing any  intention  to  violate  the  trust  The  payment  of  the  pur- 
chase-money,  therefore,  to  the  trustee,  is  an  act  which  is  the 
regular  consequence  of  the  contract,  and  if  that  be  made  fairly, 
the  purchaser  has  no  right  to  inquire  in  what  manner  the  resi- 
due of  the  trust  will  be  executed.  He  has  no  right  to  suspect 
that  the  person  who  has  been  selected  by  the  testator  for  it^ 
execution,  will  violate  the  trust  reposed  in  him,  and  no  collusion 
between  him  and  the  trustee  ought  to  be  implied  from  equivocal 
acts.  The  existence  of  a  debt  is  the  very  circumstance  which 
justifies  a  sale,  and  notice  of  its  existence  can  never  excuse  the 
purchaser  for  withholding  the  payment  of  the  purchase-money. 

But  where  lands  descend  to  the  heir,  or  pass  to  the  devisee, 
he  does  not  necessarily  sell,  in  execution  of  the  trust,  but  for  his 
own  purposes.  The  trust  is,  in  a  great  measure,  the  creature 
of  a  court  of  eqtiity,  and  the  heir,  or  devisee,  is  made  a  trustee 
by  the  court  When  he  sells,  be  is  not  executing  a  power  con- 
fided to  him  for  the  purpose  of  paying  debts,  but  is  parting  with 


232  VIRGINIA. 


Graniett  v.  Maoon  et  mL 


an  interest  vested  in  himself,  for  his  own  use,  which  interest  is 
charged  with  debts.  The  purchaser  does  not  consider  the  seller 
as  executing  a  trust,  nor  does  he  so  consider  himself;  but  each 
considers  him  as  acting  for  his  own  benefit  If,  in  such  a  case, 
the  charge  still  remains  unsatisfied,  the  purchaser  who  has 
notice  of  it,  may  be  considered  as  aiding  in,  and  conniving  at, 
a  violation  of  the  trust,  under  circumstances  which  would  not 
justify  the  same  conclusion,  if  the  trustee  professed  to  act  in 
the  execution  of  his  trust 

It  becomes,  therefore,  material  to  inquire,  what  degree  of 
connivance  on  the  part  of  the  purchaser,  in  acts  which  may 
defeat  the  trust,  will  leave  him  responsible  to  the  creditor. 

It  is  scarcely  necessary  to  say,  that  positive  fraud  or  direct 
collusion,  for  the  purpose  of  defeatiiig  the  trust,  will  charge  the 
purchaser.  It  is  unnecessary  to  urge  this  proposition,  because 
the  principle  is,  I  believe,  conceded  by  all,  and  because  too,  the 
transaction  before  the  Court,  has  no  taint  of  that  description ; 
its  moral  fairness  is  not  questioned,  and  the  sole  inquiry  is, 
whether  the  purchaser  by  proceeding  with  the  contract  and 
paying  the  purchase-money,  would  have  exposed  himself  to  the 
hazard  of  such  a  constructive  collusion,  as  to  leave  him  subject 
to  the  claim  of  the  creditor. 

In  pursuing  this  inquiry,  it  is  proper  to  recollect,  that  Manta- 
pike  was  devised  by  George  Brooke,  to  his  son  Richard,  charg- 
ed with  the  payment  of  his  debts.  This  devise  gave  Richard 
an  absolute  estate  at  law,  subject  to  an  equity,  which  could  be 
asserted  only  in  a  court  of  chancery.  Richard  Brooke  would 
be  considered,  in  this  Court,  as  a  trustee  for  the  creditors  of  his 
father,  and  had  they  applied  to  a  court  of  equity,  a  sale  of  the 
property  would,  if  necessary,  have  been  decreed.  Richard 
survived  his  father  upwards  of  thirty  years,  during  which  time 
no  claim  was  asserted  on  Mantapike,  and  in  his  last  will,  de- 
vised his  estate  to  be  sold,  and  the  money  divided  among  his 
children.  One  clause  is  supposed  to  charge  his  real  as  well  as 
personal  estate  with  his  debts. 

Although  a  court  of  equity  will  consider  the  trust  with  which 
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Mantapike  was  chargeable  in  the  hands  of  Richard,  as  passing 
with  his  land  to  his  devisee,  yet  the  devisee  might  naturally 
consider  himself  as  acting  under  the  express  trust  contained  in 
the  will  of  his  immediate  testator.  The  purpose  of  his  sale 
would  be,  to  comply  with  the  will  of  Richard,  and  any  pre- 
sumption,  that  he  might  possibly  hold  himself  bound  to  pay  the 
debts  of  George,  is  prevented,  so  far  as  respects  Campbell's 
claim,  by  the  fact,  that  he  denied  all  liability  for  that  claim.  If 
the  purchaser  should,  after  receiving  notice  of  that  claim,  pro- 
ceed to  pay  the  purchase-money  to  the  seller,  who  contested  its 
validity,  and  did  not  hold  himself  responsible  for  it,  the  question 
arises,  whether  payment  under  such  circumstances  might  not 
be  considered,  in  a  court  of  equity,  as  so  far  implicating  the  pur- 
chaser in  an  act  tending  to  defeat  the  trust,  as  to  charge  him 
in  the  event  of  a  failure  on  the  part  of  the  trustee,  with  the 
amount  of  the  debt,  so  far  as  the  purchase-money  was  liable  for 
it  With  full  notice  of  the  claim,  he  pays  the  money  to  a  per- 
son who  receives  it,  not  for  the  avowed  purpose  of  applying  it 
to  the  objects  of  the  trust,  but  of  applying  it  to  distinct  trusts 
created  by  the  will  of  which  he  is  executor. 

This  state  of  things  presents  a  case  entitled  to  very  serious 
consideration. 

It  is  an  old  rule,  that  all  persons  acquiring  property  bound  by 
a  trust  with  notice,  shall  be  considered  as  trustees.    The  ancient 
cases  on  this  point  are  collected  in  Equity  Cases  Abridged, 
under  the  title  Notice,  and  the  modem  decisions  maintain  the 
principle ;  the  purchaser  is  subject  to  all  the  consequences  of 
notice,  if  he  receives  it  before  payment  of  the  purchase-money. 
In  one  case,  Wigg  v.  Wigg,  1  Atk.  382,  384,  this  rule  has  been 
carried  so  far  as  to  affect  the  purchaser  who  had  paid  his  pur- 
chase-money, but  had  not  received  his  conveyance.    Whatever 
may  be  thought  of  the  rule  as  applying  generally  to  cases  of 
this  description,  it  has,  I  believe,  never  been  doubted,  that  no- 
tice after  the  contract  and  before  the  payment  of  the  purchase- 
money,  made  the  purchaser  a  trustee. 
Vol.  II.— 2  G 
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That  the  charge  created  by  the  clause  in  George  Brooke's  will, 
which  subjects  his  lands  to  the  payment  of  his  debts,  is  a  trust 
in  the  view  of  a  court  of  equity,  is  admitted,  and  the  purchaser 
with  notice  must  take  the  land  clothed  with  that  trust,  unless 
he  can  bring  liimself  within  the  principle  that  he  is  not  bound 
to  see  to  the  application  of  the  purchase-money. 

I  have  certainly  no  disposition  to  contract  this  principle 
within  narrower  limits  than  have  been  heretofore  assigned  to 
it  On  the  contrary,  I  am  strongly  inclined  to  the  opinion  that, 
if  the  instrument  by  which  the  trust  is  created,  contains  oo  pro- 
vision contradicting  the  presumption  that  the  person  who  is  to 
make  the  sale  is  also  to  execute  the  trust  throughout,  it  will  be 
found  difficult  to  maintain  the  dicta  which  are  scattered  thick 
through  the  books,  declaring  the  {Hirchaser  bound  to  see  to  the 
application  of  the  purchase-money,  in  cases  of  scheduled  debts, 
or  legacies.  The  principle,  however,  which  supports  this  opi* 
nion  must  be  examined,  to  determine  how  far  it  will  carry  us. 
The  person  creating  the  trust  has  confided  its  execution  to  the 
trustee,  where  he  has  named  one,  and  it  is  a  part  of  his  duty  to 
sell  the  trust  property,  and  generally  to  receive  the  purchase- 
money,  and  dispose  of  it  for  the  purposes  of  the  trust  The 
trust  could  not  be  executed  without  a  sale,  and  sales  would  be 
very  much  embarrassed,  if  the  purchaser,  by  the  mere  act  of 
purchase,  became  a  trustee.  In  all  cases,  therefore,  where  the 
objects  are  not  so  defined  as  to  be  brought  at  once  to  the  view 
of  the  purchaser,  it  is  settled,  that  he  is  not  affected  by  them, 
and  has  only  to  pay  the  purchase-money.  The  same  rule  is 
established  in  the  case  of  a  charge,  where  the  lands  descend, 
or  are  devised,  liable  to  the  payment  of  debts.  In  such  case,  a 
court  of  equity  considers  the  heir,  or  devisee,  as  a  trustee,  and 
exercises  the  same  control  over  him  as  over  a  trustee  named 
by  a  testator. 

In  either  case,  if  there  be  nothing  to  show  that  the  trustee  is 
acting  in  violation  of  his  trust,  the  purchaser  must  consider  him 
as  acting  in  pursuance  of  it ;  and  as  the  sale  may  be  a  necessary 
part  of  it,  the  purchaser  has  done  every  thing  incumbent  on  him 
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lieved from  the  necessity  of  ioquring  iato  the  conduct  of  the 
trustee. 

Bat  trusts,  whether  express  or  impUed,  are  the  peculiar  objects 
of  care  to  courts  of  equity,  and  are  guarded  from  abuse  with 
great  vigilance.  In  the  exercise  of  this  vigilance,  they  eaLtend 
their  control,  not  only  over  the  trustees  themselves,  but  over  all 
those  who  have  transactions  with  the  trustees.  Their  endea- 
vours to  secure  the  faithful  execution  of  trusts  would  often  be 
defeated,  if  their  regulations  could  not  comprehend  and  bind 
those  who  contract  for  the  trust  property*  To  prevent  the 
abuse  of  trust  by  the  trustee,  it  is  necessary  to  annul  his  acts, 
so  far  as  they  constitute  an  abuse ;  or  in  other  words,  to  consider 
the  property  in  the  hands  of  a  purchaser  who  has  aided  in  the 
abuse,  as  still  charged  with  the  trust  In  affirmance  of  this 
principle,  the  master  of  the  rolls  said,  in  a  late  case,  Balfour  v, 
Welland,  16  Ves.  Jr.,  166,  "Where  the  act  is  a  breach  of  duty 
in  the  trustee,  it  is  very  fit  that  those  who  deal  with  him  should 
be  aJibcted  by  an  act  tending  to  defeat  the  trust,  of  which  they 
have  notice." 

Plain  as  this  principle  is,  and  strictly  conformable  as  it  is  to 
the  general  doctrines  of  a  court  of  equity,  there  is  some  diffi- 
culty in  applying  it  to  particular  cases.  It  is  not  easy  to  marit 
the  precise  act  which  constitutes  such  a  breach  of  duty  in  the 
trustee  as  will  affect  the  purchaser.  If  William  Gamett  be  con- 
sidered, in  this  court,  as  a  trustee  for  the  execution  of  George 
Brooke's  will  by  the  sale  of  Mantapike,  it  would  defeat  the 
trust  to  sell  that  estate  for  the  uses  described  in  Richard  Brooke's 
will,  unless  the  debts  of  George  Brooke  are  to  be  considered  as 
the  debts  of  Richard  Brooke,  provided  for  by  that  clause  in  his 
will  which  respects  his  own  debts : — And  if  William  Garnelt 
sold,  with  the  avowed  purpose  of  excluding  the  debts  of  George 
Brooke,  or  if  he  should  proceed  to  distribute  the  money  accord- 
ing to  the  will  of  Richard  Brooke,  disregarding  the  claims  of 
George  Brooke's  creditors,  if  there  be  any,  the  trust,  so  far  as 
respected  those  claims,  would  be  defeated,  and  a  purchaser 
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intending  to  aid  in  thus  defeating  the  trust,  could  not  be  per- 
fectly secure.  But  if  William  Garnett  sold,  with  the  intention 
of  paying  George  Brooke's  creditors  first,  and  then  of  distribut- 
ing the  residue  of  the  money  according  to  the  will  of  Richard 
Brooke,  the  act  of  sale  would  be  no  breach  of  trust,  since  a  sale 
would  be  necessary  for  its  performance.  A  purchaser,  there- 
fore, of  the  Mantapike  estate  might  be  placed  in  some  periL 
After  receiving  notice  from  a  creditor  of  George  Brooke,  he 
might  be  considered,  if  he  proceeded  with  the  contract,  as  tak- 
ing upon  himself  a  responsibility  for  the  subsequent  transactions 
of  William  Garnett,  which  was  no  part  of  his  engagement,  and 
which  he  did  not  mean  to  take. 

I  very  readily  admit,  that  if  a  trustee  sells  for  the  payment 
of  debts  generally^  he  is  at  liberty  to  contest  any  particular 
debt,  and  no  notice  to  the  purchaser  can  involve  him  in  the 
contest  But,  in  such  case,  the  trustee  is  in  the  fair  execution 
of  his  trust,  and  regular  performance  of  his  duty ;  and  the  pur- 
chaser, having  no  right  to  intrude  himself  into  the  trust,  cannot 
be  made  responsible  for  its  execution.  But  if  the  trustee,  not 
professing  to  sell  under  the  trust,  holds  himself  absolved  from  it, 
and  this  is  made  known  to  the  purchaser,  the  question,  whether 
by  completing  the  purchase,  he  assists  in  defeating  the  trust,  and 
will  be  held  responsible  in  a  court  of  equity,  becomes  a  much 
more  serious  inquiry.  In  pursuing  it,  all  the  circumstances 
must  be  considered,  in  order  to  determine  whether  they  prove 
satisfactorily  that  the  trustee  is  not  acting  in  pursuance  of  the 
trust,  but  under  the  opinion  that  it  does  not  bind  him. 

In  this  case,  William  Garnett  is  the  immediate  trustee  of 
Richard  Brooke,  charged  with  the  execution  of  his  will,  which 
directs  the  sale  of  Mantapike  for  the  benefit  of  his  children,  and 
probably  for  the  payment  of  his  own  debts.  Although  a  court 
of  equity  will  consider  the  land  as  charged  with  any  debt  due 
from  George  Brooke,  and  treat  the  devisee  of  Richard  Brooke 
as  a  trustee  for  such  creditor,  yet  the  devisee  would  assume  a 
very  great  responsibility,  were  he  to  undertake  to  pay  this  debt 
without  the  direction  of  a  court.    If  the  existence  of  the  debt 
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might  be  presumed^  of  which  great  doubts  have  been  suggested 
at  the  bar,  the  extent  of  his  testator's  liability  for  it  is  far  from 
being  certain.  The  personal  estate  of  George  Brooke  ought  to 
have  been  exhausted  before  his  real  estate  became  chargeable, 
and  the  proportion  of  the  debt  with  which  Mantapike  ought, 
under  all  circumstances,  to  be  charged,  could  not  safely  be  set^ 
tied  by  the  executor.  No  counsel  could  have  advised  William 
Garnett  to  incur  this  responsibility.  No  court  could  censure 
him  for  not  incurring  it.  William  H.  Macon,  then,  who  pur- 
chased without  suspicion  that  any  creditor  of  George  Brooke 
remained  unsatisfied,  had  great  reason  for  the  apprehension  that 
Mr.  Garnett,  not  considering  himself  as  a  trustee  for  the  benefit 
of  such  creditor,  would  apply  the  money  to  the  uses  prescribed 
in  the  will  of  Richard  Brooke.  This  apprehension  could  not  be 
removed  by  any  inquiry.  The  bill  filed  by  William  Garnett  to 
enforce  a  specific  performance,  alleges  expressly  that  Camp- 
bells debt  was  not  due  from  Greorge  Brooke,  and  that  if  it  was, 
Mantapike  is  not  charged  with  it  Whether  any  direct  commu- 
nication took  place  between  the  parties  on  the  subject  is  un- 
known; but  as  none  is  stated,  none  can  be  presumed.  The  fact, 
however,  is  sufliciently  obvious,  that  any  inquiry  respecting  it 
must  have  been  answered  by  the  assurance,  that  the  justice  of 
the  claim  was  denied.  Whether  going  on  to  complete  the  con- 
tract, by  paying  the  purchase-money,  under  these  circumstances, 
would  be  considered  by  a  court  of  equity  as  such  a  concurrence 
in  **  an  act  tending  to  defeat  the  trust"  as  would  effect  the  pur- 
chaser, is  a  question  of  real  difliculty.  Some  light  may  be 
thrown  upon  it  by  analogies  drawn  from  the  liability  of  the 
purchaser  of  leasehold  estates.  It  is  well  settled,  that  the  pur- 
chaser of  a  chattel  from  an  executor  is  not  liable  for  the  appli- 
cation of  the  purchase-money,  although  such  chattel  be  given 
in  trust  for  a  special  purpose,  or  be  itself  a  specific  legacy. 
Elliot  V.  Merryman,  Barnardist.  Ch.  R.  78, 81 ;  2  Atk.  42;  Ewer 
V.  Corbet,  2  P.  Wms.  148;  Burting  v.  Stonard,  2  P.  Wms.  150. 
The  reason  is,  that  no  man  can  exempt  his  personal  estate  from 
the  payment  of  his  debts,  or  make  any  disposition  of  it  which 
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shall  prevent  its  passing  to  his  executors,  to  be  sold  by  them  if 
his  debts  require  it.  Consequently,  whenever  an  executor  sells 
in  execution  of  his  trust,  the  purchaser  takes  the  property,  freed 
from  any  charge  with  which  the  testator  may  have  burdened 
it  by  his  will.  But  if  the  sale  be  a  breach  of  trust,  and  the  pur- 
chaser have  notice  of  the  fact,  he  is  affected  by  it  If  the  ex^ 
cutor  sells  to  a  person  who  knows  that  there  are  no  debts,  or 
that  all  the  debts  are  paid,  and  that  the  sale  is  not  a  fair  execu*- 
tion  of  the  trust,  the  purchaser  may  take  the  property  subject 
to  the  trust  2  P.  Wms.  148, 150.  So,  too,  if  the  executor  sells 
at  such  under  value  as  to  indicate  fraud,  or  for  payment  of  his 
own  debt  Crane  v.  Drake  et  al.,  2  Vem.  616;  Scott  v.  Tyler, 
2  Bro.  C.  C.  438,  477;  Andrew  v.  Wrigley,  4  Bro.  C.  C.  126, 
130;  Hill  V.  Simpson,  7  Yes.  152, 167;  Lowther  tf.  Ld.  Lowther, 
13  Yes.  05;  M'Leod  v.  Drummond,  17  Yes.  160. 

These  cases  proceed  upon  the  principle,  that  the  executor 
does  not  sell  in  pursuance  of  his  trust,  but  in  violation  of  it,  and 
that  the  purchaser,  knowing  this  fact,  aids  him  in  its  execution 
by  making  the  contract  The  purchaser  is  not  bound  to  make 
any  inquiry.  The  general  power  of  the  executor  to  sell,  pro- 
tects him  in  buying;  but  if  he  buys  with  notice  that  the  sale  is 
a  breach  of  trust,  the  property  remains  charged  with  it 

I  feel  much  difRcuIty  in  resisting  the  application  of  this  prin- 
ciple to  freehold  estates  charged  with  the  payment  of  debts.  It 
would  seem  to  me  as  if  the  inquiry  must  always  be  into  the  fact. 
The  question  must  always  be — Is  the  sale,  taking  its  object  into 
view,  a  breach  of  trust?  And  are  the  circumstances  such  as  to 
charge  a  purchaser,  having  express  notice,  with  a  participation 
in  the  breach?  The  purchaser  of  a  chattel  from  an  executor, 
with  notice  that  no  debts  are  due,  or  in  payment  of  his  own 
debt,  seems  to  me  to  present  the  same  question. 

Two  cases  have  been  cited  by  the  counsel  for  the  plaintiff, 
as  bearing  very  strongly  on  that  under  consideration  of  the 
Court  The  first  is,  Walker  v,  Smalwood,  Amb.  676 ;  John 
Smalwood  devised  his  estate  to  his  son  Thomas,  charged  with 
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the  payment  of  debts,  and  Thomas  afterwards  mortgaged  the 
estate,  and  then  devised  it  to  his  wife,  charged  with  the  pay- 
ment of  his  debts.  The  bill  was  brought  by  bond  creditors  of 
John  and  Thomas  Smalwood,  against  the  wife  and  mortgagee. 
Pending  the  suit,  they  joined  in  selling  the  land  to  Yeomans, 
against  whom  a  supplemental  bill  was  filed,  to  set  aside  the 
sale;  it  was  set  aside  upon  the  principle,  that  the  execution  of 
the  trust  had  been  taken  out  of  the  hands  of  the  trustee,  and 
transferred  to  the  court  The  chancellor  said:  '< Though  a 
general  charge  does  not  make  a  purchaser  before  the  suit  see 
to  the  application  of  the  money,  yet  after  a  suit  commenced,  I 
should  hold  him  bound  to  it ;  and  I  hold  it  as  a  general  rule, 
that  an  alienation  pending  a  suit  is  void.''  He  also  states,  that 
actual  notice  was  admitted. 

The  propositions  stated  by  Lord  Camden  in  this  case,  have 
not,  I  believe,  been  questioned,  but  those  propositions  do  not 
reach  the  point  now  in  controversy.  A  part  of  the  purchase- 
money  was  applied  to  the  mortgage  made  by  Thomas  Smal- 
wood,  and  the  case  does  not  inform  us,  that  any  objection  was 
made  on  this  account ;  but  the  case  does  not  inform  us  either, 
whether  this  mortgage  was  made  in  satisfaction  of  a  private 
debt  due  from  Thomas,  or  for  money  generally,  which  might 
have  been  applied  to  the  debts  of  the  father,  or  for  a  debt  ac- 
tually due  by  the  father.  Notice  was  admitted ;  but  of  what  T 
Probably  of  the  application  of  the  money,  and  of  the  pendency 
of  the  suit ;  but  these  facts  do  not  imply  a  breach  of  trust,  since 
it  is  not  shown  that  the  mortgage  itself,  which  is  an  alienation 
pro  taniOy  was  made  under  circumstances  which  could  involve 
the  mortgagee  in  the  application  of  the  money.  This  case,  then, 
has  no  positive  application  to  that  at  bar. 

The  other  case  is,  Hardwick  v.  Mynd,  1  Anstr.  100.  Wil- 
liam Mynd  devised  considerable  estates  to  his  son  William 
Mynd,  charged  with  certain  legacies  to  his  daughters.  He  also 
devised  other  estates  to  George  Mynd  and  John  Roberts,  in 
trust  for  payment  of  debts,  and  appointed  them  his  executors. 
George  Mynd  and  John  Roberts  renounced  the  executorship. 


240  VIRGINIA. 


Garnett  o.  Maoon  et  ml. 


and  conveyed  their  interest  in  the  freehold  estates  to  William 
the  son,  subject  to  the  trusts  of  the  will.  William  mortgaged 
great  part  of  the  estate  for  his  own  debts,  and,  about  eleven 
years  after  the  death  of  his  father,  became  a  bankrupt 

The  creditors  of  the  father  then  filed  this  bill  for  the  satisfac- 
tion of  their  demands,  and  it  was  admitted,  that  the  most  con- 
siderable of  the  mortgagees  took,  with  notice  of  the  situation  of 
the  property. 

Eyre,  chief  baron,  said :  (and  it  is  to  be  presumed  the  court 
concurred  with  him) — **  If  the  trustees  had  made  these  mort- 
gages, they  would  not  have  been  disturbed ;  in  fact  they  are 
made  by  them,  for  they  have  assigned  their  whole  interest  to 
William  Mynd,  to  act  for  them  in  the  trust" 

If  the  case  stopped  with  this  opinion,  it  would  be,  perhaps, 
conclusive,  certainly  very  strong  in  favour  of  the  plaintifil  The 
mortgagees  took  with  notice  of  the  misapplication  of  the  pur- 
chase-money, and  were  yet  not  held  responsible  for  that  misappli- 
cation. This  decision  would  certainly  go  far  in  showing  that  a 
purchaser,  knowing  that  the  sale  was  made,  not  for  the  purpose  of 
the  trust,  but  of  the  trustee,  would  yet  hold  the  land  discharged 
from  the  trust ;  but  other  points  were  determined  which  deduct 
considerably  from  the  application  of  this  opinion  to  the  case  at 
bar,  if  they  do  not  entirely  destroy  it  The  court  held  the  trus- 
tees liable  to  make  good  the  whole  deficiency  arising  from  the 
misapplication  of  the  fund. 

This  case,  then,  considering  the  two  points  which  were  decid- 
ed in  connexion  with  each  other,  amounts  to  nothing  more  than 
this :  where  there  has  been  a  collusion  between  the  trustee  and 
purchaser,  which  results  in  an  abuse  of  the  trust,  the  trustee 
shall  be  chargeable  in  the  first  instance ;  but  the  case  does  not 
decide  on  the  ultimate  responsibility  of  the  purchaser,  should 
the  trustee  prove  insolvent  Applying  it  to  the  case  at  bar,  it 
would  prove,  that  had  William  H.  Macon  proceeded,  after  no- 
tice, to  complete  the  contract  and  to  pay  the  purchase-money, 
and  a  suit  been  brought  by  the  creditors  of  George  Brooke, 
William  Garnett  would  have  been  liable  in  the  first  instance ; 
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but  does  not,  I  think,  prove  that  William  H.  Macon  would  not 
have  been  liable  in  the  event  of  the  trustee's  insolvency.  The 
court  professed  to  found  its  opinion  on  the  case  of  Burt  v.  Den- 
net,  2  Bro.  C.  C.  225. 

Dennet  was  trustee  in  a  mortgage-deed  from  Godfrey  to  Bur- 
tenshaw,  by  which  an  annuity  of  £30  per  annum  was  secured 
to  the  plaintiflT.  Dennet,  having  transactions  with  Burtenshaw, 
assigned  the  mortgage  to  him  without  the  privity  of  the  plain- 
tiff, and  afterwards  assigned  his  property  to  trustees  for  pay- 
ment of  his  debts.  Burtenshaw  paid  the  annuity  to  the  year 
1784,  after  which  he  stopped  the  payments,  upon  which  the 
plaintiff  filed  her  bill  against  Dennet  The  chancellor  said :  **  The 
plaintiff  ought  to  have  made  Burtenshaw  and  the  assignees  of 
Dennetts  estate  parties,  by  which  she  might  have  gotten  the 
mortgage-deeds ;  he  then  should  have  decreed  Burtenshaw  to 
have  paid  the  annuity,  and  Dennet  to  stand  as  a  security  for 
having  broken  the  trust.'' 

This  case  is  not  supposed  to  be  applicable  to  that  at  bar,  for 
the  assignee  of  the  mortgage  was  undoubtedly  responsible  for 
the  annuity.  It  is  cited  solely  because  it  was  referred  to  by  the 
court,  as  an  authority  for  the  opinion  given  in  Hardwick  v. 
Mynd,  and  may,  therefore,  tend  to  explain  that  opinion.  It 
would  countenance  the  idea,  that  in  the  case  in  which  it  was 
cited,  the  court  did  not  suppose  that  the  liability  of  the  original 
trustee  discharged  the  assignee. 

Taking  together  the  two  parts  of  the  opinion  given  in  Hard- 
wick V.  Mynd,  I  cannot  consider  them  as  showing  what  would 
have  been  the  decision  of  the  court  with  respect  to  the  mortga- 
gees, had  the  trustees  been  insolvent.  The  report  is  very  unsa- 
tisfactory, inasmuch  as  it  assigns  no  reason  for  the  decision, 
nor  does  it  give  the  principle  on  which  it  stands.  If  the  bill  was 
dismissed  as  to  the  mortgagees,  because  the  receipts  of  the  trus- 
tees or  of  their  agent,  even  under  the  circumstances  of  the  case, 
amounted  to  an  absolute  discharge,  it  would  be  an  express  au- 
thority for  the  plaintiff  in  the  case  at  bar.  If  the  bill  was  dis- 
missed, because  the  trustees  were  liable  in  consequence  of  their 
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breach  of  trusty  aod  were  aUe  to  make  up  ail  deficiencies,  it  does 
not  affect  this  case.  If  the  court  meant  to  say,  that  if  th^  trus- 
tees had  made  these  mortgages  to  secure  a  debt  due  from 
themselves,  the  mortgagees  would  yet  have  held  the  property 
discharged  from  the  trust,  the  decision  would  appear  to  me  to 
be  in  direct  opposition  to  the  principle  settled  in  the  sales  of 
chattds  by  an  executor,  and  to  the  general  principle,  that  where 
the  act  is  a  breach  of  duty  in  the  trustee,  those  who  deal  with 
him)  knowing  the  fact,  are  affected  by  it  To  mortgage  the 
prop^ty  to  secure  their  own  debt,  would  seem  to  me  to  be  a 
direct  and  palpable  breach  of  duty  in  the  trustees,  in  which  the 
mortgagee  must  have  fully  participated;  and  I  cannot  conceive 
that  the  court  meant  to  say  that  such  a  transaction  could  be 
innocent  I  must  therefore  suppose,  that  the  decision  turned 
upon  the  fact,  that  the  trustee  himself,  who  was  before  the  court, 
was,  of  himself,  unquestionably  competent  to  pay  the  money,  and 
ought  to  pay  it  It  is  true,  that  if  the  court  proceeded  on  this 
idea,  the  land  ought  to  have  been  held  still  responsible ;  but  the 
report  is  too  defective  and  unsatisfactory  to  warrant  any  confi- 
dence in  its  being  full  as  to  this  point 

These  cases,  then,  though  they  have  a  strong  apparent  bear- 
ing on  that  under  consideration,  are  too  loosely  and  too  care- 
lessly reported,  to  satisfy  the  Court  that  they  were  decided  on 
principles  which  they  are  cited  to  support  I  cannot  consider 
them  as  proving  that  land  sold  for  other  objects,  in  exclusion  of 
a  debt  charged  upon  it,  is  relieved  by  the  sale  from  that  charge, 
if  the  purchaser  pays  with  notice  of  the  intended  misapplication 
of  the  purchase-money.  I  repeat,  then,  that  it  is  a  question  of 
fact  Did  the  circumstances,  under  which  Mantapike  was  sold, 
prove  that  the  purchase-money  was  to  be  diverted  from  the 
payment  of  George  Brooke's  debts  to  other  objects,  with  such 
reasonable  certainty  as  to  leave  it  probable,  that  a  purchaser 
with  notice  would  be  liable  for  the  application  of  the  purchase- 
money?  or,  in  other  words,  that  the  land  would,  in  the  event  of 
misapplication  and  the  insolvency  of  the  trustee,  remain  charged 
in  his  hands? 
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Thege  cbcumstances  have  already  been  stated.    The  most 
prominent  are,  that  William  Garnett  was  the  immediate  trustee 
under  Richard  Brooke's  will,  though  considered  in  a  court  of 
equity  as  being  also  a  trustee  for  George  Brooke's  creditors, 
whose  claim  was  prior  to  that  of  Richard  Brooke's  creditors  or 
legatees,  but  whose  claim  the  vendor  not  only  did  not,  but  could 
not,  safely  mean  to  satisfy,  unless  directed  by  a  court  of  equity 
so  to  do.    The  purchaser  had  certainly  reason  to  believe,  that 
the  sale  was  not  made  with  a  view  to  satisfy  the  charge  created 
by  George  Brooke's  will,  and  that  the  purchase-money,  if  paid 
before  the  institution  of  a  suit  by  Campbell's  representative, 
would  be  applied  to  the  purposes  of  Richard  Brooke's  will.    If 
a  suit  should  be  instituted  before  the  purchase-money  became 
due  under  the  contract,  or  beford  it  was  paid,  the  whole  affair 
would  then  be  transferred  to  the  court  of  chancery,  and  he 
would  no  longer  be  master  of  his  own  conduct    In  the  one 
event,  he  would  take  upon  himself  the  hazard  of  paying,  with 
foil  notice  of  the  charge,  money  which  he  had  reason  to  believe 
was  to  be  diverted  to  different  objects ;  in  the  other,  he  would 
be  involved  in  a  chancery  suit,  the  course  and  duration  of 
which  he  could  not  anticipate.    Do  these  difficulties  constitute 
a  valid  objection  to  a  decree  for  a  specific  performance  1 

It  cannot  be  doubted  that  these  difficulties,  if  presented  to 
the  mind,  of  a  prudent  man,  contemplating  the  purchase  of  an 
estate,  and  desirous  of  performing  his  contract  according  to  its 
terms,  might  have  a  serious  influence  on  his  conduct,  and  might 
deter  him  from  making  the  purchase.  If  informed  of  them, 
after  making  the  contract,  but  before  its  execution  by  the  pay- 
ing of  the  purchase-money  and  receiving  a  conveyance,  he 
would  have  such  strong  motives  for  stopping  entirely,  or  at 
least  for  pausing  until  the  impediments  could  be  removed,  as 
would,  I  think,  justify  him  for  so  doing,  in  the  opinion  of  any 
reasonable  man.  Had  this  suit  come  to  a  hearing  as  between 
the  vendor  and  vendee  only,  on  the  day  on  which  it  was  insti- 
tuted, could  a  court  of  equity  have  pronounced  the  objections 
to  the  title  so  frivolous,  as  to  decree  that  Macon  should  take  it, 
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"Without  having  those  objections  removed  ?  Is  the  exoneration 
of  the  land  from  CampbelPs  debt,  by  a  sale  to  a  purchaser,  with 
notice  of  all  the  Qircumstances  which  had  come  to  the  know- 
.  ledge  of  Colonel  Macon,  so  perfectly  clear,  that  a  court  of  equity 
ought  to  decree  him  to  take  the  land  and  pay  the  purchase- 
money,  without  any  security  against  the  future  demand  of 
Campbell's  representative  ? 

Both  on  principle  and  authority,  I  thii}k  it  very  clear,  that  a 
specific  performance  will  not  be  decreed  on  the  application  of 
the  vendor,  unless  his  ability  to  make  such  a  title  as  he  has 
agreed  to  make  be  unquestionable.  Marlow  v.  Smith,  2  P. 
Wms.  201;  Rose  v.  Calland,  5  Yes.  Jr.,  186,  189;  Roake  v. 
Kidd,  5  Ves.  Jr.,  647;  Stapylton  r.  Scott,  16  Ves.  Jr.,  272; 
Sloper  V,  Fish,  2  Yes.  &  Beame,  149.  And  it  is  equally  clear 
that  a  purchaser  under  such  a  contract  as  that  between  Gar- 
nett  and  Macon,  had  a  right  to  expect  that  an  unincumbered 
estate  in  fee  simple  would  be  conveyed  to  him.  Omerod  v. 
Hardman,  6  Yes.  Jr.,  722,  784;  Flureau  v.  Thornhill,  2  Wm. 
Bl.  Rep.  1078.  In  a  contract  for  the  purchase  of  a  fee  simple 
estate,  if  no  incumbrance  be  communicated  to  the  purchaser,  or 
be  known  to  him  to  exist,  he  must  suppose  himself  to  purchase  an 
unincumbered  estate,  and  a  court  of  equity  will  not  interpose 
its  extraordinary  power  of  compelling  a  specific  execution  of 
the  contract,  unless  the  person  demanding  it  can  himself  do  all 
that  it  is  incumbent  on  him  to  do.  It  has  been  said  at  the  bar, 
that  the  declarations  of  the  chancellor  to  this  effect,  have  been 
made  in  cases  where  the  title  itself  was  doubtful,  not  where  there 
was  a  money  charge  upon  the  estate  which  would  not  materi- 
ally affect  the  purchaser,  and  which  might  be  paid  ojS*  by  him 
without  any  material  change  in  his  contract,  and  wiUiout  incon- 
venience. 

This  allegation  is  not»  I  think,  entirely  correct  The  objec- 
tion is  not  entirely  confined  to  cases  of  doubtful  title.  It  applies 
to  incumbrances  of  every  description,  which  may,  in  any  man- 
ner, embarrass  the  purchaser  in  the  full  and  quiet  enjoyment  of 
his  purchase.    In  5  Yes.  Jr.  189,  Rose  v.  Calland,  the  property 
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was  Stated  to  be  free  of  hay  tithe,  and  there  was  much  reason 
to  believe  that  the  statement  was  correct  But  the  point  being 
doubtful,  the  bill  of  the  vendor,  praying  a  specific  performance, 
was  dismissed.  There  is  certainly  a  diflerence  between  a  de- 
fined and  admitted  charge,  to  which  the  purchase-money  may, 
by  consent,  be  applied  when  it  becomes  due,  and  a  contested 
charge,  which  will  involve  the  purchaser  in  an  intricate  and 
tedious  lawsuit  of  uncertain  duration.  There  can,  I  think,  be 
no  doubt  that  CampbelPs  claim,  controverted  as  it  necessarily 
was  by  Brooke's  representative,  is  of  this  character,  and  that 
the  continuance  of  the  charge  on  the  land  in  the  hands  of  a  pur- 
chaser, with  full  notice  of  that  claim,  and  of  all  the  circum- 
stances under  which  the  sale  was  made,  was  too  questionable 
to  be  disregarded  as  entirely  frivolous,  if  alleged  in  a  suit  be- 
tween Gamett  and  Macon  only,  for  a  specific  performance.  If 
it  could  not  be  entirely  disregarded  by  a  court,  Macon  was  cer- 
tainly justifiable  in  refusing  to  proceed  while  this  cloud  hung 
over  the  estate.  He  was  certainly  justifiable  in  referring  the 
case  to  a  court  IJe  was  justifiable  in  refusing  to  take  the  title 
which  could  have  been  made  in  January,  1819* 

But  although  it  was  not  in  the  power  of  Gamett  to  make  a 
perfectly  secure  title,  previous  to  a  decree  which  would  dispose 
of  Campbell's  lien,  it  is  undoubtedly  now  in  his  power.  AH  the 
parties  are  now  before  this  Court,  and  if  a  specific  performance 
should  be  decreed,  the  title  which  can  be  made  to  Macon  will 
undoubtedly  stand  clear  of  Campbell's  lien.  The  question,  there- 
fore, is,  whether  the  contract  ought  now  to  be  enforced? 

It  has  been  repeatedly  declared,  both  in  the  courts  of  England 
and  of  this  country,  that  time  is  not  of  the  essence  of  a  contract; 
and  that  a  specific  performance  ought  to  be  decreed,  if  a  good 
title  can  be  made  at  the  time  of  the  decree. 

This  principle  is  sustained  by  many  decisions,  and  by  the 
practice  of  the  court  of  chancery  in  England,  to  refer  it  to  a 
master,  to  report  whether  the  title  be  good  at  the  time.  But  I 
do  not  think  that  the  English  court  of  chancery  has  ever  laid 
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down  the  broad  priDciple,  that  time  was  never  important,  and 
that  an  ability  to  make  a  clear  title  at  the  time  of  the  decree, 
arrested  all  inquiry  into  the  previous  state  of  things.  On  the 
contrary,  if  a  person  sell  an  estate  to  which  he  has  no  title,  he 
cannot,  though  he  should  afterwards  acquire  it,  enforce  the 
contract  There  is  an  implied  averment  in  every  sale  made 
without  explanation,  that  the  vendor  is  able  to  do  what  he  con- 
tracts to  do.  If  he  is  not,  and  the  vendee  sustains  an  injury  in 
consequence  of  this  inability,  it  would  seem  unreasonable  that 
the  contract  should  be  enforced ;  it  would  be  the  more  unreason- 
able, if  the  amount  of  the  injury  should  not  be  the  subject  of 
exact  calculation.  It  is  a  general  rule,  that  he  who  asks  the 
aid  of  a  court  of  equity  must  take  care  that  his  own  conduct 
has  been  exactly  correct  It  would  be  strange  if  this  general 
rule  should  be  totally  inapplicable  to  time,  in  the  execution  of 
a  contract  If  the  day  be  carelessly  or  accidentally  passed  over 
without  making  a  conveyance,  and  no  serious  inconvenience 
result  from  the  omission,  the  objection  would  be  captious,  and 
would  very  properly  be  discountenanced;  but  if  the  vendor  was 
unable  to  clear  up  the  title,  until  such  an  alteration  had  taken 
place  in  the  state  of  things,  as  materially  to  affect  the  parties, 
time,  I  think,  cannot,  in  reason,  be  deemed  unimportant  It  is 
settled  that  mere  inadequacy  of  price  is  not  a  sufficient  ground 
for  a  court  of  equity  to  refuse  its  assistance,  unless  the  difier- 
ence  between  the  sum  to  be  given  and  the  value  of  the  land,  be 
so  enormous,  as  to  countenance  the  idea  of  fraud  or  imposition. 
Yet,  if  an  unreasonable  contract  be  not  performed  according 
to  its  letter,  equity  will  not  interfere.  Sugd.  on  Vend.  &  Pur. 
100,  2d  Am.  Ed.  Between  a  contract  which  is  unreasonable 
when  made,  and  one  which  has  become  so  before  it  can  be 
executed,  if  the  application  be  made  by  the  person  in  fault,  for 
the  aid  of  the  court  against  the  party  who  has  suffered  by  his 
inability,  no  clear  distinction  is  perceived. 

In  the  case  of  Gibson  v.  Patterson  et  al.,  1  Atk.  12,  Lord 
Hardwicke,  is  reported  to  have  paid  no  regard  to  the  negligence 
of  the  vendor  in  producing  his  title-deeds.  But  this  case  is  said. 
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by  subsequent  judges  who  have  inspected  the  record,  to  be  mis- 
rqx>rted ;  and  if  it  were  not,  it  does  not  appear  that  there  was 
any  incumbrance  oo  the  estate,  or  that  the  condition  of  the  par* 
ties  had  been  affected  by  the  delay. 

In  Morgan  v.  Shaw,  2  Meriv.  140,  the  chancellor  said :  **  The 
inclination  of  my  opinion  is  against  the  old  doctrine,  that  time 
is  in  no  case  of  the  essence  of  the  contract ;"  and  in  Fordyce 
0.  Ford,  4  Bro.  C.  C.  498,  the  Master  of  the  Rolls  said:  «<  I  hope 
it  will  not  be  gathered  from  hence  that  a  man  is  to  enter  into  a 
contract,  and  think  that  be  is  to  have  his  own  time  to  make  out 
his  title."  In  Harrington  v.  Wheeler,  4  Ves.  Jr.,  686 ;  and  Lloyd 
et  al.  V.  CoUett,  4  Bro.  C.  C.  469,  time  was  held  material. 

I  think  th^t  the  present  doctrine  of  the  court  of  chancery  of 
England,  is  clearly  in  favour  of  the  opinion,  that  where  time  is 
roaDy  material  to  the  parties,  the  right  to  a  specific  performance 
may  depend  upon  it ;  and  I  think  that  the  same  doctrine  prevails 
in  the  courts  of  the  United  States.  Hepburn  and  Dundas  v.  Colin 
Auld,  5  Cranch,  262,  was  a  suit  for  a  specific  performance,  which 
was  objected  to  by  the  vendee,  because  six  thousand  acres  of 
land,  sold  by  Hepburn  and  Dundas,  was  not  held  by  a  title  in 
severalty,  but  was  an  undivided  interest  in  a  much  larger  tract* 
and  that  the  time  of  executing  the  contract  was,  in  that  case 
material.  On  that  point  the  court  says,  p.  276 :  *'  It  is  not  to  be 
denied  that  circumstances  may  render  the  time  material ;  and 
the  court  does  not  decide  that  this  case  is  not  of  that  descrip* 
tion.  But  the  majority  of  the  court  is  of  opinion,  that  the  estate 
is  to  be  considered  as  an  estate  held  in  severalty."  It  was  also 
said,  in  Pratt  et  al.  v.  Law  and  Campbell,  9  Cranch,  456,  494, 
that  time  is  made  material  to  the  specific  performance  of  a  con« 
tract,  whenever,  from  the  change  of  circumstances,  a  specific 
performance,  such  as  would  answer  the  ends  of  justice  between 
the  parties,  has  become  impossible. 

In  Brashier  v*  Gratz  et  al.  6  Wheat  528,  the  case  was  this: — 
Michael  Gratz,  residing  in  Philadelphia,  sold,  in  March,  1807, 
to  Walter  Brashier,  residing  in  Kentucky,  a  tract  of  land  lying 
in  Kentucky,  which  Gratz  had  purchased^  and  for  the  title  to 
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which,  a  suit  was  then  depending.  Brashier  gave  his  notes  for 
the  purchase-money,  and  agreed  to  attend  to  the  prosecution  of 
the  suit,  for  which  service  an  allowance  was  made  htm  in  the 
price  of  the  land.  The  land  was  sold  at  twenty-two  dollars 
fifly  cents  by  the  acre,  and  it  was  agreed  that  if  any  part  of  the 
land  should  be  lost  by  the  decision  of  the  court,  Gratz  should 
repay  eleven  dollars  twenty-five  cents  for  each  acre  that  might 
be  so  lost 

The  suits  were  not  pressed  to  a  decision,  and  in  1811,  the 
fees  were  demanded  from  Gratz  and  were  paid  by  him.  In 
1811,  Brashier  came  to  Philadelphia,  and  his  notes  being  pro- 
tested for  non-payment,  Gratz  required  that  they  should  be  paid, 
or  that  the  contract  should  be  rescinded.  Brashier  was  unwill- 
ing to  do  either,  and  the  question,  whether  Gratz  was  still  bound 
by  it,  was  left  to  arbiters,  who  decided  that  he  was.  Brashier 
became  insolvent,  and  Gratz  took  the  management  of  the  suits 
into  his  own  hands,  which  were  decided  in  his  favour  in  1813. 
About  this  time  the  lands  rose  suddenly  in  value,  on  which 
Brashier  tendered  payment  of  his  notes,  and  demanded  a  con- 
veyance of  the  land.  Gratz  refused,  and  the  bill  was  brought 
for  a  specific  performance.  It  was  dismissed  in  the  circuit 
court,  and  the  plaintiflf  appealed  to  the  supreme  court,  where 
the  decree  was  affirmed. 

It  will  be  readily  admitted,  that  the  case  of  Brashier  and 
Gratz  was  a  strong  one  against  the  plaintiff,  much  stronger 
than  that  now  before  this  Court ;  but  the  principles  laid  down 
in  its  decision,  apply  to  all  cases  where  the  party  demanding 
the  aid  of  the  court,  has  failed  to  perform  his  part  of  the  con- 
tract, and  a  change  in  circumstances,  unfavourable  to  the  party 
resisting  the  demand  has  taken  place.  The  court  says  [pp.  533, 
534] :  *'  The  rule,  that  time  is  not  of  the  essence  of  a  contract, 
has  certainly  been  recognised  in  courts  of  equity ;  and  there  can 
be  no  doubt  that  a  failure  on  the  part  of  a  purchaser  or  vendor, 
to  perform  his  contract  on  the  stipulated  day,  does  not,  of  itself 
deprive  him  of  his  right  to  demand  a  specific  performance  at  a 
subsequent  day,  when  he  shall  be  able  to  comply  with  his  part 
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of  the  engagement  It  may  be  in  the  power  of  the  court  to  direct 
compensation  for  the  breach  of  contract  in  point  of  time,  and, 
in  such  case,  the  object  of  the  parties  is  effectuated  by  carrying 
it  into  execution ;  but  the  rule  is  not  universal.  Circumstances 
may  be  so  changed,  that  the  object  of  the  party  can  be  no  longer 
accomplished ;  that  he  who  is  injured  by  the  failure  of  the  other 
contracting  party,  cannot  be  placed  in  the  situation  in  which 
he  would  have  stood,  had  the  contract  been  performed  Under 
such  circumstances,  it  would  be  iniquitous  to  decree  a  specific 
performance,  and  a  court  of- equity  will  leave  the  parties  to  their 
remedy  at  law." 

**  If,  then,  a  bill  for  specific  performance  be  brought  by  a 
party  who  is  himself  in  fault,  the  court  will  consider  all  the 
circumstances  of  the  case,  and  decree  according  to  those  cir- 
cumstances.'* 

In  reviewing  the  circumstances  of  the  case,  the  court  says : 
(pp.  5S9,  640,)  **  Another  circumstance  which  ought  to  have 
great  weight,  is  the  change  in  the  value  of  land ;  it  was  pur- 
chased at  twenty-two  dollars  fifty  cents  per  acre.  Mr.  Brashier 
fiiiled  to  comply,  and  was  unable  to  comply  with  his  engage- 
ments. More  thaa  five  years  after  the  last  payment  had  be- 
come due,  the  land  suddenly  rises  to  the  price  of  eighty  dollars 
per  acre ;  then  be  tenders  Uie  purchase-money,  and  demands  a 
specific  performance.  Had  the  land  fallen  in  value,  he  could 
not  have  paid  the  purchase-money.  This  total  want  of  recipro- 
<^ity,  gives  increased  influence  to  the  objections  to  a  specific 
performance,  which  are  furnished  by  this  great  alteration  in  the 
value  of  the  article." 

The  change  in  the  value  of  the  article  in  the  case  which  has 
been  cited,  between  the  time  when  the  money  ought  to  have 
been  paid,  and  the  time  when  the  money  was  tendered,  was  cer- 
tainly enormously  great,  much  greater  than  can  take  place  in 
ordinary  times ;  but  the  principle  does  not  depend  entirely  on 
the  excessiveness  of  that  change.  The  principle  undoubtedly 
is,  that  a  very  great  change  in  the  value  of  the  article  consti- 
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tutes  a  serious  objection  to  a  decree  for  a  specific  performance, 
v^hen  claimed  by  the  party  whose  fault  it  is,  that  the  contract 
has  not  been  executed. 

In  the  case  under  consideration,  a  considerable  change  has 
taken  place  in  the  value  of  the  article,  and  that  change  has 
beeil  produced  by  a  general  declension  in  the  price  of  lands.  It 
must,  therefore,  materially  affect  the  arrangements  to  be  made 
by  the  purchaser  for  a  compliance  with  his  contract ;  the  same 
property  which,  if  sold  in  time,  would  probably  have  enabled 
him  to  pay  for  Mantapike,  would  not,  on  any  reasonable  esti- 
mate, now  enable  him  to  do  so.  If,  then,  William  Gamett  was 
unable  to  convey  a  perfectly  safe  title  in  January,  1819,  Mr. 
Macon  has  sustained  an  injury  by  the  suspension  of  his  pro- 
ceedings, the  amount  of  which  admits  of  no  certain  calculation, 
and  which  is  probably  equivalent  to  the  difference  in  the  value 
of  Mantapike  at  that  time  and  at  this. 

Although  I  am  entirely  satisfied  that  there  is  no  moral  taint 
in  this  transaction,  that  the  omission  to  give  notice  of  Camp* 
bell's  debt  was  not  concealment,  to  which  blame,  in  a  moral 
point  of  view,  can  be  attached ;  yet  a  court  of  equity  considers 
the  vendor  as  responsible  for  the  title  he  sells,  and  as  bound  to 
inform  himself  of  its  defects.  The  purchaser,  in  making  a  con- 
tract, may  be  excused  for  relying  on  the  assurance  of  the  ven- 
dor, implied  in  the  transaction  itself,  that  he  can  perform  his 
agreement. 

As  I  think  Campbell's  claim  was  a  cloud  lowering  over  the 
title  Garnett  could  convey  to  a  purchaser  with  notice,  which 
justified  Macon  in  refusing  to  go  on  with  the  contract,  which 
cloud  cannot  be  dissipated  but  by  the  decree  of  a  court  of  chan- 
cery, and  as  before  such  a  decree  was  attainable,  the  value  of 
the  article  has  greatly  changed,  that  circumstance  creates  a 
strong  objection  to  a  specific  performance.  At  the  same  time, 
it  must  be  perceived  that  the  vendor,  who  has  committed  no 
moral  wrong,  and  who  is  now  able  to  perform  his  contract, 
will  sustain  all  the  loss  arising  from  the  depreciation  of  the  pro- 
perty, which  he  might  have  sold  to  another,  had  not  Macon 
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purchased.  I  felt  some  hesitation  between  a  decree  dismissing 
the  bill,  and  a  decree  for  carrying  the  contract  into  execution, 
considering  the  vendor,  who  has  retained  possession  of  the  pro- 
perty, as  entitled  to  the  profits,  and  the  vendee,  who  was  justifi- 
able for  not  proceeding  with  his  contract,  as  exempt  from  the 
payment  of  interest.  But,  on  reflection,  I  have  come  to  the 
opinion,  that  as  there  is  no  fault  in  the  purchaser,  and  as  there 
was  some  remissness  in  the  seller  in  not  communicating  Camp- 
bell's claim,  that  the  whole  disadvantage  ought  to  fall  on  the 
vendor,  and  that  his  bill  ought  to  be  dismissed. 

The  point  which  has  weighed  heaviest  on  my  mind,  and 
about  which  I  have  felt  the  greatest  difficulty,  concerning  which 
I  have  indeed  at  different  times  inclined  to  different  opinions,  is 
whether  the  sale  under  the  will  of  Richard  Brooke  is,  under 
all  the  circumstances  of  the  case,  to  be  considered  as  such  a 
breach  of  trust,  as  respects  the  creditors  of  George  Brooke,  as 
will  involve  a  purchaser,  having  notice  before  the  contract  of 
sale  is  carried  into  execution,  in  the  consequences.  I  am  rather 
disposed  to  the  opinion  that  it  is  such  a  breach  of  trust  At  all 
events,  I  am  satisfied  that  it  wears  such  a  serious  aspect,  as  to 
justify  a  purchaser  in  refusing  to  proceed* 

Dbcreb.    Bill  dismissed, — each  party  to  bear  his  own  costs. 
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'     Hon.  JOHN  MARSHALL,  Chief  JusUoe  of  the  United  Statei. 


Bank  of  the  United  States  v.  Wihstoh's  Executors  et  al. 

The  lien  on  landi  created  by  a  jadgment  is  ^Ten  by  the  atatate,  which  avtboriiea 
,an  elegit,  and  the  lien  depends  upon  the  right  to  aue  out  an  elegit. 

Where  money  is  paid  by  a  surety  for  his  principal,  the  surety  is  subrogated  to  all 
the  rights  of  the  creditor  whose  debt  he  has  discharged.  But  qumre  Is  this 
e? er  done  in  fit? our  of  a  person  not  bound  by  the  original  security,  who  dis- 
charges it  as  a  Tolunteer  ? 

The  lien  of  a  judgment  on  which  execution  is  stayed,  dates,  not  from  the  rendition 
of  the  judgment,  but  from  the  time  when  execution  may  be  sued  out  Scriba,  4tc 
V.  Deanes,  ante,  VoL  I.  p.  170. 

Marshall,  C.  J. — This  is  an  application  on  the  part  of  Plea- 
sant Winston,  to  be  allowed  the  sum  he  has  paid  the  Common- 
wealth as  surety  for  George  Winston,  on  a  judgment  obtained 
by  the  Commonwealth. 

(1)  The  three  following  cases  having  been  decided  at  May  and  Spring  Terms, 
1825,  should  have  preceded  the  coae  of  Garnett,  6lc  v.  Macon  et  aL-^EdUor,] 
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In  the  year  I8I89  the  CommoD wealth  of  Virginia  obtained  a 
judgment  against  George  Winston,  for  the  sum  of  $  17,999  24. 
No  execution  has  ever  issued  on  this  judgment.  Soon  after  its 
rendition,  an  act  was  passed  directing  that  execution  should  be 
ddayed,  on  George  Winston's  giving  sufficient  surety  for  the 
payment  of  the  debt  by  instalments.  In  pursuance  of  this  act, 
bonds  for  the  whole  amount  were  executed,  with  Pleasant  Win- 
ston as  surety.  Before  the  first  instalment  became  due,  judg* 
ments  were  obtained  by  the  Bank  of  the  United  States,  and  by 
several  other  creditors,  against  George  Winston.  He  made  a 
deed  of  his  property  for  the  pajrment  of  his  debts;  giving  pri^ 
ority  to  the  debt  due  to  the  State  of  Virginia,  which  haa  been 
set  aside  by  a  decree  of  this  Court  as  fraudulent  It  being  un- 
derstood that  the  Commonwealth  asserted  a  lien  on  this  property, 
ander  its  original  judgment,  and  also  under  the  deed,  and  the 
Commonwealth  having  declined  becoming  a  party  to  the  suit  in 
this  Court,  no  sale  was  ordered,  but  the  marshal  was  directed 
to  receive  the  rents  and  profits,  and  to  hold  them  subject  to  the 
order  of  the  Court  Afterwards,  in  the  year  1824,  the  Common- 
wealth instituted  suit  on  the  bonds  given  by  Pleasant  and  George 
Winston,  and  obtained  judgments,  some  of  which  have  been 
paid  by  Pleasant  Winston.  He  claims  to  stand  in  the  place  of 
the  Conunonwealth,  and  to  be  paid  his  debt  before  those  credi- 
tors who  obtained  judgments  in  the  intervening  time  between 
the  original  judgment  of  the  state  against  George  Winston  and 
the  subsequent  judgments  against  George  and  Pleasant  Win- 
ston. He  contends  that  the  lien  created  by  the  original  judg- 
ment still  continues;  that  by  paying  a  subsequent  judgment  on  a 
bond  given  in  consideration  of  the  first,  he  is  to  be  considered 
as  having  paid  so  much  in  discharge  of  the  first,  and,  conse- 
quently, to  be  entitled  to  a  preference  over  the  other  creditors. 
This  claim  is  resisted  by  the  other  creditors  on  various  grounds, 
some  of  which  will  be  considered. 

As  the  lien  created  by  a  judgment  is  given  by  the  statute 
which  authorizes  an  elegit,  it  is  settled  in  this  country  that  the 
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lien  depends  on  the  right  to  sue  out  an  elegit.  2  Call,  125,(2) ; 
4  H.  and  Munf.  57.(3)  This  is  not  controverted ;  but  it  is  in- 
sisted by  Pleasant  Winston  that  the  Commonwealth  may  now 
sue  out  an  elegit,  on  the  original  judgment  against  George  Win- 
ston, and  that  he  is  entitled  to  the  priority  which  that  right  gives 
to  the  Commonwealth. 

When  this  idea  was  first  suggested,  it  occurred  to  me,  and 
I  stated  to  the  bar,  that  the  doctrine  of  subrogation  or  substitu- 
tion was  confined  to  sureties,  and  had  never  been  applied  to  a 
mere  volunteer.  If  an  assignable  instrument  be  transferred,  its 
obligation  at  law  and  equity  remains.  If  a  security  not  assign- 
able, be  discharged  by  a  surety  whom  it  binds,  equity  keeps  it 
in  force  in  his  favour,  and  puts  such  surety  in  the  place  of  the 
origiiial  creditor.  But  I  think  there  is  no  case  in  which  this 
has  been  done  in  favour  of  a  person  not  bound  by  the  original 
security,  who  discharges  it  as  a  volunteer.  I  will  not  say  that 
it  may  not  be  done,  but  if  it  may,  equity  will  consider  all  the 
circumstances,  and  impose  equitable  terms.  The  decision  of 
this  point,  is  not,  I  think,  essential  to  the  cause. 

Were  it  admitted  that  Pleasant  Winston  has  a  right  to  rank 
on  the  fund  in  the  power  of  the  Court,  according  to  the  original 
judgment  in  favour  of  the  Commonwealth,  the  inquiry  would  be, 
whether  that  judgment  is  still  a  lien.  The  counsel  for  Pleasant 
Winston  contend  that  it  is : — 1.  Because  the  proceedings  un- 
der that  judgment,  on  the  part  of  the  Commonwealth,  do  not 
amount  to  a  stay  of  execution ;  2.  If  they  do,  the  execution  may 
now  issue,  and  will  relate  to  the  date  of  the  judgment 

(3)  Eppefl  et  d.,  Execators  of  Waylet,  0.  Randolph^ffltfor.] 
(3)  Nimmo*!  Ezecator  0.  The  Commonwealth.  And  however  Ion;  the  judg- 
ment may  have  been  oat  of  date,  there  ia  no  doabt  that,  ^  ntMeeptUtU  of  being  re- 
tived  at  aUi  the  lien  upon  the  land,  yet  in  the  hande  of  the  debtor,  woold  be  revised 
codem  flaiu.  Tucker  (Prendeot),  in  Watts  et  aL  v.  Kinney  and  Wile,  3  Leigh, 
S93.  And  where  there  are  two  judgments,  and  a  surety,  bound  by  the  eldest  judg- 
ment, pays  it  off,  although  the  lien  of  the  judgment  is  gone  at  lav,  equi^  will 
substitute  him  in  the  place  of  the  creditor  whose  debt  he  has  paid,  and  give  him 
the  benefit  of  his  lieu.  The  equity  of  the  surety  is  superior  to  that  of  the  second 
incumbrancer.  A. — [Editor,] 
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I  shall  not  unnecessarily  decide  the  first  question.  That  may 
hereafter  arise  in  a  case  which  will  depend  entirely  on  it  I  do 
not  think  this  does.  The  second  has  already  been  decided  in 
this  Court  In  the  case  of  Scriba  v.  Deanes,  antCf  Vol.  I.  page 
170,  this  Court  determined  that  the  lien  of  a  judgment  on  which 
execution  is  stayed,  dates,  not  from  the  time  of  its  rendition, 
but  from  the  time  when  execution  may  be  sued  out.  I  have 
not  changed  this  opinion.  If,  then.  Pleasant  Winston  tsould  claim 
the  lien  created  by  the  original  judgment,  his  lien  would  be  post- 
poned to  that  of  other  creditors  whose  judgments  were  obtained 
before  the  expiration  of  the  time,  during  which  execution  was 
suspended,  unless  it  should  be  decided  that  the  Commonwealth 
could  have  sued  out  an  elegit,  notwithstanding  the  act  of  as- 
sembly under  which  the  bonds  were  taken  which  bind  Plea- 
sant Winston.  I  have  said  that  it  is  unnecessary  to  decide  this 
point  at  present  My  reason  is  this.  I  think  it  too  clear  for 
controversy,  that  the  Commonwealth,  and  those  who  claim 
under  her,  must  abandon  or  abide  by  her  original  judgment 
Equity  cannot  give  all  the  advantages  of  both.  If  she,  or  her 
substitute,  claim  under  the  elegit,  the  party  so  claiming  must 
be  content  with  what  the  elegit  will  give.  If,  waiving  the 
elegit,  the  Commonwealth  pursues  her  remedy  on  the  bonds 
which  she  has  taken,  instead  of  her  original  judgment,  and 
thereby  obtains  more  than  that  judgment  would  yield,  equity 
will  not  aid  her  in  the  attempt  to  come  in  under  the  original 
judgment  also.  Waiving  every  other  objection  to  the  claim  of 
Pleasant  Winston,  this  is  insurmountable.  The  debt  to  the  Com- 
monwealth is  augmented  by  having  recourse  to  the  bonds  which 
have  been  given  in  satisfaction  of  the  judgment,  and  the  fund 
for  other  creditors  is  diminished  to  tbe  same  amount,  if  she  still 
claims  her  priority.  Equity  will  not,  to  effect  such  an  object, 
tack  that  priority  to  the  subsequent  judgments  which  augment 
the  debt  I  think,  then,  if  every  other  objection  to  the  claim 
of  Pleasant  Winston  could  be  removed,  it  must  fail,  unless  he 
could  comply  with  the  condition  a  court  of  equity  ought  to  im- 
pose, the  reduction  of  the  claim  of  the  Commonwealth  to  the 
amount  of  its  judgment 
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The  following  order  was  made  in  this  cause :  **  This  cause 
came  on  to  be  further  heard  on  the  papers  formerly  read,  and 
was  argued  by  counsel ;  on  consideration  whereof,  the  Court  is 
of  opinion  that  it  can  take  no  cognizance  of  the  question: 
whether  the  Commonwealth  of  Virginia  has  a  lien  on  the  lands 
of  George  Winston  in  virtue  of  the  judgment,  alleged  in  the 
answer  of  Pleasant  Winston  to  have  been  obtained  by  the  Com* 
monwealth  against  the  said  George,  on  the  10th  of  June,  1818, 
for  $  19,900  24,  in  the  general  court  of  this  Commonwealth, 
and  that  until  that  question  be  decided,  no  decree  ought  to  be 
made  for  the  sale  of  the  lands  comprised  in  the  deed  of  trust 
from  George  Winston  to  Charles  J.  Macmurdo  and  James  Win- 
ston,  dated  21st  of  August,  1820:  liberty  is  therefore  granted 
to  any  of  the  parties  to  this  cause,  to  proceed  in  the  courts  of  this 
state,  in  such  manner  as  may  be  deemed  proper,  to  obtain  the 
decision  of  that  question  from  the  competent  tribunal,  without 
prejudice  to  the  claim  of  such  party  or  parties  in  this  cause ; 
and  all  parties  in  this  cause  are  enjoined  from  pleading  the  pen- 
dency of  this  suit,  or  from  alleging  the  same  in  bar  of  such  pro- 
ceeding.** 


Steoall  bt  al.  v.  Stbgall's  Administrator  et  al* 

Be&re  Hon.  JOHN  MARSHALL,  ChMf  Justice  of  the  United  Sutei. 

Under  the  act  of  AaaemUj  of  Virginia,  (1  Rev.  Co.  ch.  107,  sec  10,)  which  de- 
clares, that  if  a  wife  willingly  leave  her  husband,  and  go  awaj  and  continne 
with  the  adulterer,  she  shall  forfeit  her  dower,  &rc;  that  part  of  the  provisicii 
which  relates  to  her  willingly  leaving  her  husband,  is  satisfied  by  any  separm- 
tion  which  is  voluntary  on  her  part :  and  any  separation  is  voluntary  which  is  net 
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brought  about  by  th«  hoabaiid^a  act,  or  hy  aome  constraint  on  her  peraon. 
Therefore,  where  the  husband  wished  his  wife  to  accompasy  him,  and  she  re- 
fused, although  her  {Mrents  objected  to  her  going,  and  she  excused  herself  on 
that  ground,  and  because  of  reports  that  be  was  married  to  another  woman,  the 
separation  must  be  considered  Tolnntary  on  her  part 

The  words  **  and  go  away  and  continue  with  the  adulterer,**  are  satisfied  by  an 
open  state  of  adultery,  whether  the  woman  reside  in  the  same  house  with  the 
adulterer,  or  in  another  house :  whether  in  her  own,  or  a  friend's  house,  or  his ; 
or  whether  with  or  without  the  ceremony  of  marriage ;  in  either  case,  she  for- 
feits  dower. 

The  daim  of  the  wife  to  a  distributtre  share  of  her  husband's  personal  estate, 
stands  on  a  different  ground ;  her  right  to  it  under  the  statute  of  distributions  is 
absolute,  and  she  does  not  forfeit  it  by  her  conduct,  however  unworthy ;  (I  Rev. 
Go.  eh.  104,  sec.  39) ;  and  theP  court  of  equity  is  bound  to  carry  this  statute  into 
effect,  though  the  conduct  of  the  claimant  in  equity  has  been  reprehensible. 

The  presumption  of  law  is  in  fevour  of  the  legitimacy  of  a  child  bom  in  wedlock; 
but  this  presumption  may  be  rebutted  by  other  testimony.  It  is  true  that  a 
mere  probability  of  non-access  by  the  husband,  is  not  sufficient  to  repel  the  pre- 
sumption ;  but  H  is  not  necessary  for  the  party  objecting  to  the  legitimacy,  to 
profe  that  non-accese  was  imfotmhU,  If  the  evidence  places  the  non-access 
beyond  aU  reammabU  doubts  it  is  sufficient  to  repel  the  presumption  of  legiti- 
macy. 

If  a  man  marries  a  woman  in  such  an  adyaneed  state  of  pregnancy,  that  the  situa- 
tion of  his  wife  must  have  been  known  to  him,  it  must  be  considered  as  a  reoog- 
nition  of  the  child,  afterwards  born,  as  his  own ;  any  conduct  of  the  husband  after 
the  birth,  indicating  a  belief  that  the  child  is  his,  is  decisive.  But  where  the  mar- 
riage takes  place  where  the  pregnancy  is  probably  unknown ;  where  the  ac- 
quaintance between  the  parties  most  probably  commenced  too  late  for  the  hus- 
band, according  to  the  law  of  gestation,  to  be  the  father  of  the  chUd  afterwards 
bom ;  where  the  common  opinion  of  the  neighbourhood  assigns  the  child  to 
another  man ;  where  the  boy  grows  up,  not  in  the  house  of  the  husband  of  the 
woman,  nor  looking  on  him  as  a  father,  nor  being  considered  as  a  son,  and  the 
reputation  of  the  woman  is  not  good ;  these  are  all  circumstances  which  go 
strongly  to  repel  the  presvmption  of  legitimacy. 

A  court  of  equity  should  direct  an  issue  to  try  the  feet  of  legitimacy,  where  the 
circumstances  above  narrated  are  supported  by  the  depositions  in  the  cause. 

The  unsworn  declarations  of  the  mother,  that  her  son,  bom  six  montlis  after  mar- 
riage, is  tlie  son  of  another  man,  are  not  admissible  to  prove  his  illegitimacy,  and 
u  fortiori^  the  declarations  of  that  man  are  not  admissible;  if  their  evidence  is 
proper,  their  depositions  should  have  been  taken. 

The  general  report  of  the  neighbourhood  on  the  question  of  legitimacy,  is  not  to  be 
disregarded,  but  its  weight  depends  on  the  circumstances  of  the  case,  on  the  re. 
moteness  of  the  time  when  the  feet  occurred,  and  the  difficulty  of  producing  any 
positive  evidence  respecting  it 
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Marshall,  C.  J.,  on  the  22d  day  of  June,  1825,  stated  the 
case,  and  delivered  his  opinion  in  this  cause  as  follows : 

This  suit  is  brought  by  Catharine  Stegall,  widow  of  John 
Potter  Stegall,  deceased,  and  by  James  Wright,  and  Martha  his 
wife,  and  Jordan  R.  Sherwood,  which  said  Martha  and  Jordan, 
are  the  children  of  the  plaintiff,  Catharine,  and  claim  to  be  the 
children  of  the  said  John  Potter  Stegall,  deceased,  against  Be- 
verly Borum,  administrator  of  the  said  John  Potter  Stegall,  and 
John  Jennett,  and  Elizabeth  his  wife,  and  William  Smith,  and 
Nancy  his  wife,  and  Elisha  Hodge,  which  said  Elizabeth  and 
Nancy  claim  to  be  the  children  of  the  said  John  Potter  Stegall, 
by  a  subsequent  marriage,  and  which  said  Hodge  is  the  pur- 
chaser of  Nancy  Smith's  portion  of  the  real  estate. 

The  object  of  the  suit  on  the  part  of  Catharine  Stegall  is  to 
recover  her  dower  and  distributive  share  of  the  personal  estate 
of  the  said  John  Potter  Stegall,  and  on  the  part  of  the  other 
plaintiffs,  to  recover  their  just  share  of  his  lands  and  personal 
estate. 

The  bill  states  the  intermarriage  of  the  plaintiff,  Catharine, 

with  the  said  John  Potter  Stegall,  and  their  intercourse  with 

each  other,  which,  though  they  did  not  live  together,  was  con- 

I  tinned  for  some  years,  during  which  the  plaintiffs  Jordan  and 

Martha,  who  are  his  children,  were  born,  and  that  this  inter- 
I  course  was  continued  until  it  was  broken  off  by  his  marriage 

with  Susannah  Portwood,  the  mother  of  the  other  defendants ; 
!  that  he  continued  to  reside  with  the  said  Susannah  until  his 

death,  which  happened  in  the  year  1818  or  1819;  that  Eliza- 
beth was  born  before  marriage,  and  is,  consequently,  illegiti- 
mate, not  having  been  recognised,  or  if  recognised,  still  illegi- 
timate. 

The  answers  of  the  children  of  the  second  marriage,  assert 
their  legitimacy,  and  controvert  the  marriage  of  the  plaintiff, 
Catharine,  who,  about  the  year  1800,  intermarried  with  Henry 
Hill  by  whom  she  has  several  children.    They  also  deny  that 
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the  plaintifTs,  Martha  and  Jordan,  are  the  children  of  John  Pot- 
ter Stegall. 

The  answer  of  the  administrator  states,  that  he  has,  in  obe- 
dience to  a  decree  of  the  county  court,  delivered  over  the  slaves 
to  the  persons  who  were  supposed  to  be  the  distributees. 

As  the  claims  of  the  several  parties  in  this  suit  stand  on  dis- 
tinct  principles  of  law  and  fact,  they  will  be  separately  consid- 
ered; and,  first,  that  of  the  plaintiff  Catharine,  who  claims  her 
dower  in  the  land,  and  her  distributive  share  of  the  personal 
estate  of  the  deceased* 

The  facts  that  the  plaintiff,  Catharine  Stegall,  was  the  lawful 
wife  of  John  Potter  Stegall;  that  she  lived  separate  from  him 
in  adultery  with  another  man,  to  whom  she  was  probably  mar- 
ried, are  satisfactorily  proved.  Her  counsel,  however,  insist, 
that  separation  from  her  husband  and  her  subsequent  connexion 
with  another  man,  are  to  be  justified  by  the  circumstances  of 
the  case.  Her  husband,  it  is  said,  was  supposed  to  be  married 
to  another  woman,  and  her  parents  would  not  permit  her  to 
accompany  him. 

The  words  of  the  act  of  assembly  are :  "  But  if  a  wife  will- 
ingly leave  her  husband,  and  go  away  and  continue  with  her 
adulterer,  she  shall  be  barred  forever  of  action  to  demand  her 
dower,  that  she  ought  to  have  of  her  husband's  lands,  if  she  be 
convicted  thereupon,  except  &c."  1  Rev.  Code  of  1819,  ch.  107, 
sec.  10,  p.  404. 

So  far  as  respects  that  part  of  the  provision  which  relates  to 
the  wife's  willingly  leaving  her  husband,  I  think  it  is  satisfied 
by  any  separation  which  is  voluntary  on  her  part;  and  I  think 
any  separation  voluntary,  which  is  not  brought  about  by  his 
act  or  by  any  restraint  on  her  person.  In  this  case,  it  does  not 
appear  that  her  person  was  restrained,  and  the  authority  of  her 
parents  ceased  on  her  marriage.  Her  husband  wished  her  to 
accompany  him,  and  she  refused.  The  separation  must  there- 
fore be  considered  as  voluntary  on  her  part  The  report  that 
he  was  married  with  another  woman  does  not  justify  her  re- 
fusal to  accompany  him,  because  it  was  not  true,  in  fact,  and 


260  VIRGINIA. 


Stegall  et  al.  v.  Stegfall^s  Administrator  et  al. 


she  ought  not  to  have  acted  upon  it  But  if  his  real  situation 
was  such  as  to  justify  separation,  it  could  not  justify  her  subse- 
quent conduct  That  was  incompatible  with  the  continuance 
of  her  clainQS  on  him  as  a  husband. 

The  words,  *'and  go  away  and  continue  with  her  adulterer," 
would,  I  am  much  inclined  to  think,  be  satisfied  by  an  open 
state  of  adultery,  whether  the  woman  resided  in  the  same  house 
with  her  adulterer,  or  in  separate  houses;  whether  in  her  own 
or  a  friend's  house,  or  in  his;  whether  with  or  without  the  cere- 
mony of  marriage,  which,  in  this  case,  is  absolutely  void,  and 
which,  if  performed  in  the  belief  that  her  marriage  with  Stegall 
was  a  nullity,  may  justify  that  act  to  her  own  conscience,  but 
cannot  justify  her  claim  to  dower  in  StegalPs  estate.  I  think 
it  perfectly  clear  that  she  is  not  entitled  to  dower  in  his  lands.(l) 

Her  claim  to  a  distributive  share  of  his  personal  estate  stands 
upon  different  ground. ,  The  act  of  assembly,  1  R.  C.  ch.  104, 
sec.  29,  p.  382,  gives  a  lawful  wife  an  absolute  right  to  a  por- 
tion of  her  husband's  personal  estate,  and  she  does  not  forfeit 
that  right  by  her  conduct,  however  unworthy  it  may  be.  This 
Court  is,  I  think,  as  much  bound  by  that  act,  as  a  court  of  com- 
mon law  would  be.  The  principle,  that  a  court  of  equity  will 
not  interfere  in  aid  of  a  person  whose  conduct  has  been  repre- 
hensible in  the  particular  case  in  which  its  aid  is  asked,  applies, 
I  think,  to  cases  in  which  the  party  has  a  remedy  at  law ;  and 

(1)  Lord  Coke,  in  hia  Commentariea  upon  the  Statute  of  Westminster,  3  ch.  34, 
from  which  the  section  of  our  law  quoted  bj  the  Chief  Justice  is  taken,  says :  **  If 
the  wile  elope  from  her  husband,  that  is,  if  the  wife  leave  her  husband,  and  goeth 
away  and  tarrieth  with  her  adulterer,  she  shall  lose  her  dower  until  her  husband 
willingly,  without  coercion  ecclesiastical,  be  reconciled  unto  her,  and  permit  her 
to  cohabit  with  him,  all  of  which  is  comprehended  shortly  in  two  hexameters : 

*  Sponte  virum  mulier  fugicns  «t  adultera  fiicta. 
Dote  sua  careat  nisi  sponsi  sponte  retracta.* 

And  if  she  goeth  with  or  to  the  avowtrer,  this  is  a  departure  and  a  tarrying,  albeit 
she  remoineth  not  continually  with  the  avowtrer,  or  if  she  tarrieth  with  him  against 
her  will,  or  if  he  turn  her  away,  or  if  she  cohabit  with  her  husband  by  the  cen- 
sures  of  the  church,  in  all  these  cases  she  loses  her  dowry.**  1  Thomas's  Co.  Litt 
609, 610.   See  also  3  Co.  Inst  434.-*[£dttor.] 
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if  ever  applied  to  one  in  which  no  remedy  at  law  exists,  it  must 
be  a  right  which  originates  merely  in  equity,  and  may  there- 
fore be  withheld  or  granted  according  to  circumstances;  but  a 
right  given  by  a  statute  cannot,  I  think,  be  denied  by  a  court  of 
chancery,  if  it  can  be  asserted  in  no  other  court  In  such  a 
case,  a  court  of  chancery  can  exercise  no  more  discretion  than 
a  court  of  common  law. 

The  plaintiff,  Catharine,  is  therefore  entitled  to  her  distribu- 
tive share  in  John  Potter  StegalPs  personal  estate. 

The  next  claim  to  be  considered,  is  that  of  Jordan  R.  Sher- 
wood, formerly  Jordan  R.  Stegall,  her  eldest  son,  who  was 
born  six  months  after  the  marriage  took  effect. 

Being  born  in  wedlock,  he  is  legitimate,  unless  the  conclusion 
of  law  can  be  met  by  such  testimony,  as  according  to  principles 
settled  in  adjudged  cases,  is  sufficient  to  repel  it. 

There  is  no  positive  testimony  showing  the  first  acquaintance 
between  the  parties.  Joseph  Gill  was  well  acquainted  with  Ste- 
gall, lived  within  three  miles  of  Colonel  Sherwood,  the  step- 
father of  Catharine,  the  plaintiff,  with  whom  she  resided,  and 
does  not  recollect  seeing  Stegall  in  the  neighbourhood  before 
his  marriage. 

Penelope  Sherwood,  her  half-sister,  was  about  three  years 
old  when  the  marriage  took  effect;  and  her  recollection  as  to 
the  length  of  time  Stegall  was  at  her  father^s  house,  cannot  be 
accurate.  Her  present  impressions,  must  depend  more  on  the 
statements  she  has  heard  in  the  family,  than  on  her  positive 
memory.  She  would  represent  the  first  appearance  of  Stegall 
at  the  house,  to  have  preceded  the  birth  of  Jordan  about  eight 
months. 

Polly  Pinny  represents  the  first  visit  of  Stegall  to  have  pre- 
ceded the  marriage  five  or  six  weeks,  and  the  birth  to  have  fol- 
lowed it  seven  or  eight  months.  But  the  proof  is  satisfactory, 
that  the  marriage  did  not  precede  the  birth  more  than  six  months, 
so  that  the  first  visit  of  Stegall  to  the  family  cannot  have  taken 
place  more  than  seven,  or  at  most,  eight  months  before  the  birth 
of  the  plaintiff,  Jordan,  and  there  was  no  reason  to  suppose  that 
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the  birth  was  premature.  There  is,  however,  no  testimony  that 
the  acquaintance  between  the  parties  commenced  with  this  first 
visit,  and  although  Stegall  lived  in  Halifax  county,  in  Virginia, 
about  sixty  or  seventy  miles  from  the  residence  of  Catharine 
Newby,  in  Franklin  copnty,  in  North  Carolina,  yet  the  presump- 
tion that  he  had  no  access  to  her  before  this  visit,  is  not  so 
violent  as  to  contradict  the  conclusion  which  the  law  draws 
from  the  marriage,  unaided  by  other  circumstances. 

This  presumption,  however,  is  supposed  to  derive  consider- 
able strength  from  the  testimony,  that  according  to  the  repu- 
tation of  the  neighbourhood,  Jordan  was  the  son  of  William 
Bowers;  that  Bowers  claimed  him,  and  that  Catharine  herself 
said  that  he  was  the  son  of  Bowers. 

If  the  declaration  of  the  mother  is  admissible  testimony,  it 
would  be  entitled  to  great  weight,  if  it  should  not  be  conclusive; 
but  the  counsel  for  the  plaintiff  contends,  that  these  declarations 
are  inadmissible.  In  arguing  this  point,  the  admissibility  of  the 
mother,  as  a  witness,  has  been  affirmed  by  the  defendants  and 
denied  by  the  plaintiffs;  but  I  think  it  unnecessary  to  decide 
this  point,  because  the  question  before  the  Court  does  not,  I 
think,  depend  upon  it.  If  the  mother  could  not  be  received  as 
a  witness,  it  follows  that  her  declaration  cannot  be  received  as 
testimony  against  her  son;  and  if  she  could  be  received  as  a 
wilness,  then  her  deposition  ought  to  have  been  taken.(2) 

(9)  Mr.  Selwyn,  in  bU  TreatiBe  on  the  law  of  Nisi  Friiu,  under  the  head  of  **  Le- 
gitimacy/* title,  Ejectment,  says,  that  **the  wife  is  a  witness  of  necessity  as  to  the 
faet  of  adulterous  intercourse,  because  that  lies  w.ithin  her  own  knowledge,  and 
che  is  the  only  person  who  may  be  supposed  privy  to  it,  except  the  adulterer.  This 
«ase,  thereto,  affords  an  exception  to  the  general  rule,  which  prohibits  the  wift 
IVom  being  examined  against  her  husband,  in  any  matter  affecting  his  interest  or 
character.  But  non-aecess  must  be  proved  by  other  testimony  than  that  of  the  wifei 
and  this  rule  holds,  though  the  husband  be  dead.**  So,  in  Tlie  Commonwealth  v. 
Shepherd,  6  Binney  366,  Chief  Justice  Tilghman  said,  that  **  the  woman**  (the  hus- 
band, in  that  case,  being  alive,  or  not  shown  to  be  dead)  ^  Would  be  a  competent 
witness,  from  the  tMeeuUy  of  the  case,  upon  common  law  principles.  I  do  not 
mean  that  she  would  be  a  witness  to  all  purposes,  but  only  as  far  as  the  necessity 
extends,  that  is,  to  prove  the  criminal  connexion.  Further  than  that,  she  ought  not 
to  go;  because  every  thing  else  is  capable  of  proof  by  other  persons,  and  nothing 
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It  is  said,  that  hearsay  is  good  evidence  in  cases  of  pedigree, 
and  in  cases  of  legitimacy ;  but  it  is  the  hearsay  of  persons 
who  are  dead,  or  \7h0se  testimony  is  unattainable.  There  is,  I 
think,  no  case  in  which  the  declaration  of  one  person  can  be 
admitted  as  evidence  against  another,  when  that  person  may 
be  examined  as  a  witness.  I  am  compelled,  therefore,  to  reject 
the  declarations  of  the  mother,  whatever  may  be  my  private 
confidence  in  their  truth. 

The  same  principle  applies  to  the  declaration  of  Bowers,  who 
is  not  proved  to  be  dead,  and  who  could,  perhaps,  go  no  further 
than  to  state  his  chance  of  beifig  the  father  of  the  boy. 

The  general  report  of  the  neighbourhood,  cannot  be  entirely 
disregarded ;  but  the  weight  to  which  this,  and  all  other  hear- 
say testimony  is  entitled,  depends  on  the  circumstances  of  the 
case.  Hearsay  is  admitted  only  from  necessity;  and  its  weight 
most  depend  on  the  circumstances  of  the  case,  and  much  on  the 
remoteness  of  the  time  when  the  fact  occurred,  and  the  diffi- 
culty of  producing  any  positive  testimony  respecting  it  The 
supreme  court  has  said,  in  the  case  of  Mima  Queen  and  Child 
V.  Hepburn^  7  Cranch,  that  it  will  not  extend  the  exceptions  to 
the  rule  that  hearsay  is  inadmissible  further  than  they  have 
been  already  carried.(3) 

The  result  of  the  whole  testimony  is,  that  the  presumption  that 
Jordan  is  not  the  son  of  John  Potter  Stegall,  is  strong  ^  but  not 
so  strong  as  to  approach  impossibility.  It  becomes,  necessary, 
therefore,  to  inquire  what  degree  of  improbability  has  been 
considered  by  courts,  as  sufficient  to  overrule  the  conclusion  of 
law. 

bat  neoeisitj  will  warrant  the  diapensing  wiUi  the  rale,  that  a  woman  ahall  not  be 
a  witnees  in  a  matter  wherein  her  hasband  is  concerned,"  &.&  **  That  the  wife  may 
be  a  witness  to  the  extent  I  hare  mentioned  and  no  farther,  I  consider  as  well  es- 
tablished in  the  cases  of  The  King  v.  Reading,  Cases.  Temp.  Hardw  .79,  and  Tlt^ 
King  o.  The  Inhabitants  of  Bedel,  Cases.  Temp.  Hardw.  379,  3  Strange  1076, 
Andr.  8."— [£<fitor.] 

(3)  7  Cranch,  290 ;  2  Cond.  Rep.  Sup.  Ct  U.  S.,  496.  Reviewed  and  confirmed 
in  negro  John  Davb  et  aL  o.  Wood ;  1  Wheat  6 ;  3  Cond.  Rep.  Sap.  CL  U.  S.,  465. 
[Editor.] 
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The  plaintiflTs  contend  that  the  rule  must  prevail,  unless  there 
be  a  physical  impossibility,  that  the  husband  can  be  the  father. 
The  defendants  insist  that  the  ancient  rule  is  relaxed,  and  that 
the  facts,  like  most  others  determinable  by  human  tribunals, 
must  depend  on  probabilities,  and  on  the  comparative  weight  of 
testimony. 

Mr.  Blackstone,  in  his  Commentaries,  Vol.  I.  p.  457,  says : 
"That  children  born  during  wedlock,  may,  under  some  cir- 
cumstances, be  deemed  illegitimate ;  as  if  the  husband  be  out  of 
the  kingdom.*'  "  But,  generally,  during  the  coverture,  access 
of  the  husband  shall  be  presumed,  unless  the  contrary  be  shown, 
which  is  such  a  negative  as  can  only  be  proved  by  showing 
him  to  be  elsewhere ;  for  the  general  rule  is  presumitur  pro  /e- 
gUimatione. 

"  After  a  divorce,  a  mensa  et  thoro,  the  children  are  bastards; 
but  in  a  voluntary  separation  by  agreement,  the  law  will  sup- 
pose, access,  unless  the  negative  be  shown." 

Mr.  Blackstone  goes  no  further  than  to  state  the  general  pre- 
sumption of  law,  and,  consequently,  that  the  ontis  probandi  is 
thrown  on  him  who  would  establish  illegitimacy ;  but  does  not 
intimate  that  stronger  testimony  would  be  required  to  prove  non- 
access,  than  in  any  other  case  of  an  alibi ;  in  all  which  cases 
the  degree  of  negative  proof  which  is  required,  must  depend,  in 
some  degree,  upon  the  strength  of  the  positive  testimony.  The 
fact  of  marriage,  is  the  fact  on  which  the  plaintiffs  rely  as  the 
positive  testimony  in  this  case ;  and  it  is  the  testimony  on  which 
the  law  erects  the  presumption  of  legitimacy ;  but  it  cannot  be 
denied  that  a  marriage,  so  early  after  conception,  that  the  hus- 
band might  not  have  discovered  the  pregnancy,  does  not  afford 
so  strong  an  inference  in  favour  of  his  belief  that  he  was  the 
father  of  the  child,  as  a  marriage  after  the  fact  of  pregnancy 
had  become  notorious. 

In  Pendrell  v.  Pendrell,  2  Strange,  925,  the  husband  and  wife 
parted  after  living  together  some  months,  she  staying  in  Lon- 
don, and  he  going  to  Staffordshire.  After  a  separation  of  three 
years,  the  plaintiff  was  born,  and  it  being  uncertain  whether  the 
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husband  had  visited  London  within  the  year,  an  issue  at  law 
was  directed ;  and  upon  strong  evidence  of  no  access,  the  legal 
presumption  in  favour  of  legitimacy  was  overruled,  and  the  law 
left  to  the  jury,  whose  verdict  was  against  the  plaintiff. 

The  case  informs  us  that  the  evidence  of  no  access  was  strongs 
but  does  not  say  what  that  evidence  was.  There  is,  however, 
no  hint  that  it  was  such  as  to  make  access  impossible.  It  is  also 
observable  that  there  was,  probably,  some  doubt  whether  the 
husband  had  not  been  in  London  within  the  year.  The  circum- 
stances are  not  fully  stated  in  the  case ;  but,  so  far  as  they  are 
stated,  there  is  no  reason  to  suppose  that  there  was  any  other 
proof  of  an  alibis  than  is  afforded  by  the  general  residence  of  the 
husband  in  Staffordshire,  and  of  the  wife  in  London,  without 
any  testimony  that  he  had  visited  London,  or  she  Staflbrdshire. 

It  is  worthy  of  observation  that  evidence  was  admitted  that 
the  mother  was  of  ill  fame. 

The  case  of  Goodright,  lessee  v.  Saul  et  aL,  4  D.  &  K,  356, 
turns  upon  the  legitimacy  of  John  T.  Hales»  whose  title  was 
set  up  by  the  defendant. 

Elizabeth  Tilyard,  the  great-grandmother  of  John  T.  Hales, 
had  intermarried  with  Simon  Kilburn,  with  whom  she  lived  in 
Norwich  some  time  without  having  any  children.  The  husband 
then  went  away,  after  which,  Elizabeth  lived  publicly  with  Jo- 
seph Hales,  during  which  time  a  son,  Joseph,  was  born,  (from 
whom  John  T.  Hales  descended),  who  was  always  considered 
in  the  family  as  a  bastard.  It  did  not  clearly  appear  where  the 
husband  was  during  this  time,  but  one  very  old  witness  proved 
that  he  went  to  London,  where  it  was  supposed  he  remained, 
and  returned  to  Norwich  after  the  death  of  his  wife.  The  son, 
Joseph,  went  by  the  name  of  Hales.  The  counsel  for  the  de- 
fendant insisted  on  the  presumption  of  law,  in  favour  of  legiti- 
macy ;  and  the  judge  instructed  the  jury,  that  though  it  was  not 
absolutely  necessary  to  prove  the  husband  out  of  the  realm  in 
order  to  bastardize  the  issue,  yet  it  was  incumbent  on  the  party 
insisting  on  that  fact,  to  prove  that  the  husband  could  not  by 
any  probability  have  had  access  to  the  wife  at  the  time,  which, 
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he  conceived,  had  not  been  shown  in  the  present  instance.  The 
jury  found  for  the  defendant,  and  on  a  ru]e  to  show  cause,  a 
new  trial  was  granted.  Ashurst,  J.,  said  he  was  convinced  he  had 
laid  too  much  stress  on  the  necessity  of  proving  non-access, 
when  the  husband  was  within  the  realm,  by  witnesses  who 
could  prove  him  constantly  resident  at  a  distance  from  his  wife. 
That  the  husband  in  this  case  left  the  wife  and  went  to  reside 
'  at  another  place,  as  it  was  believed,  in  London,  and  that  there 
was  no  direct  evidence  of  his  access:  there  was  other  evidence 
which  went  strongly  to  rebut  the  presumption  of  access ;  a  very 
forcible  circumstance  was,  that  himself  and  his  family  had  taken 
the  name  of  his  putative  father. 

The  instruction  given  to  the  jury  in  this  case  was,  that  it  was 
necessary  to  prove  that  the  husband  could  not,  by  any  probabiKtyt 
have  had  access  to  the  wife,  and  that  the  testimony  did  not  amount 
to  such  proof.  This  instruction  was  declared  to  be  erroneous, 
and  must  have  been  so  either  in  its  general  principle,  or  in  the 
particular  application  of  the  principle.  The  general  principle 
was,  that  it  was  necessary  to  show  that  the  husband  could  not, 
by  any  probability^  not  possibility^  have  had  access  to  the  wife ; 
and  the  particular  application  of  the  principle  was,  to  the  case 
of  living  openly  with  another  man,  and  having  a  son  at  the 
time,  who  was  considered  in  the  family  as  the  child  of  that 
other  man,  and  who  took  the  name  of  the  putative  father.  This 
case  shows  clearly,  that  without  positive  proof  of  non-access, 
circumstances  may  rebut  the  presumptioi)  arising  from  mar- 
riage. 

The  case  of  The  King  v.  Lufib,  8  East,  103,  turned  on  the 
legitimacy  of  a  child  born  in  wedlock,  where  the  proof  of  the 
non-access  of  the  husband  until  within  a  fortnight  of  the  birth, 
was  positive.  In  the  course  of  the  trial.  Lord  EUenborough  said : 
**  Where  the  thing  cannoi  certainly  be  known,  we  must  call  in 
aid  such  probable  evidence  as  can  be  resorted  to,  and  the  inter- 
vention of  a  jury  must,  in  all  cases  in  which  it  is  practicable, 
be  had  to  decide  theoreupon ;  but  where  the  question  arises,  as 
it  does  here,  and  where  it  may  certainly  be  known  from  the  in- 
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variable  course  of  nature,  as  in  this  case  it  may,  that  no  birth 
could  be  occasioned  and  produced  within  those  limits  of  time, 
we  may  venture  to  lay  down  the  rule  plainly  and  broadly,  with- 
out any  danger  arising  from  the  precedent." 

In  giving  his  final  opinion  in  the  cause,  the  language  of  his 
lordship  is  much  more  positive.  After  stating  cases  which 
show  that  a  natural  incapacity  of  the  husband  to  be  the  father, 
constitutes  an  exception  to  the  rule  of  law,  he  adds :  **  And, 
therefore,  if  we  may  resort  at  all  to  such  impediments  arising 
from  the  natural  causes  adverted  to,  we  may  adopt  other  causes 
equally  potent  and  conclusive,  to  show  the  absolute  physical 
impossibility  of  the  husband  being  the  father;  I  will  not  say  the 
improbability  of  his  being  such,  for  upon  the  ground  of  impro- 
bability, however  strong,  I  should  not  venture  to  proceed." 
"  The  general  presumption,"  he  also  said,  ^*  will  prevail,  except 
a  case  of  plain  natural  impossibility  is  shown." 

Justice  Grose  said :  "  In  every  case,  we  will  take  care,  before 
we  bastardize  the  issue  of  a  married  woman,  that  it  shall  be 
proved  that  there  was  no  such  access  as  could  enable  the  hus- 
band to  be  the  father  of  the  child." 

Justice  Lawrence  said :  *^  It  had  been  shown  that  imbecility 
from  age,  and  natural  infirmity  from  other  causes,  have  always 
been  deemed  sufficient  to  bastardize  the  issue,  all  which  evi- 
dence proceeds  upon  the  ground  of  a  natural  impossibility  that 
the  husband  should  be  the  father  of  the  child.  Then  why  not 
give  effect  to  any  other  matter  which  proves  the  same  natural 
impossibility  ?" 

Le  Blanc  lays  down  the  old  rule  and  says :  **  Afterwards,  the 
rule  was  brought  to  this,  that  where  there  was  an  impossibility 
that  the  husband  could  have  had  access  to  the  wife,  and  have 
been  the  father  of  the  child,  there  it  should  be  deemed  illegi- 
timate ;  and  in  Goodright  v.  Saul,  the  court  held  that  there  was 
no  necessity  to  prove  the  impossibility  of  access,  if  the  other 
circumstances  of  the  c^se  went  strongly  to  rebut  the  presump- 
tion of  access.    If  it  do  not  appear,  but  that  be  might  be  the 
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father,  the  presumption  of  law  still  holds  in  favour  of  the  legiti^ 
macy." 

This  is  certainly  a  very  strong  case  in  favour  of  the  opinion 
that  positive  proof  of  non-access  is  required  to  bastardize  a 
child  bom  in  wedlock.  The  force  of  the  decision,  however,  is  in 
some  degree  diminished  by  two  considerations ;  the  first  is,  that 
access  was  clearly  impossible.  The  question,  therefore,  was 
not  whether  illegitimacy  might  be  proved  where  access  was 
possible,  but  whether  it  was  the  legal  consequence  of  the  im- 
possibility of  access.  When  the  judges  proceeded  to  recognise 
the  rule  that  legitimacy  must  be  presumed  where  access  was 
possible,  they  undoubtedly  travelled  out  of  the  case  before 
them ;  and  although  these  obiter  opinions  are  entitled  to  great 
respect,  they  do  not  stand  on  the  same  ground  with  opinions 
given  on  the  very  point  which  is  decided. 

The  second  consideration  is,  that  the  case  of  The  King  v. 
Luife,  was  not  a  jury  cause,  but  a  case  to  be  decided  entirely 
by  the  court ;  and  unless  we  suppose  Lord  Ellenborough  to 
have  changed  his  view  of  the  case  on  hearing  the  whole  argu- 
ment, this  circumstance  was  not  without  its  weight;  his  lan- 
guage during  the  trial  certainly  countenances  this  idea. 

It  is  not  entirely  unworthy  of  remark,  that  though  the  Chief 
Justice  and  Grose,  Justice,  lay  down  the  rule  positively,  Law- 
rence, Justice,  avoids  it,  and  Le  Blanc,  Justice,  is  not  so  explicit 
as  the  two  whose  opinions  were  first  given. 

This  question  is  said  in  Phillips's  Law  of  Evidence,  p.  116, 
to  have  been  afterwards  considered  by  the  judges  in  the  case  of 
the  Banbury  claim  of  Peerage,  in  which,  Phillips  says :  '^  The 
principle  laid  down  in  the  case  of  Goodright  v.  Saul,  was  aflirm- 
ed.'*  ''  It  was  held  that  where  the  husband  and  wife  are  not 
proved  to  be  impotent,  and  have  had  opportunity  of  access  to 
each  other  during  the  period  in  which  a  child  could  be  begot- 
ten and  born  in  the  course  of  nature,  the  presumption  of  legiti- 
macy arising  from  the  birth  of  the  child  during  wedlock,  may 
be  rebutted  by  circumstances  inducing  a  contrary  presumption ; 
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and  the  fact  of  non-access,  (that  is,  the  non-existence  of  sexual 
intercourse,)  as  well  as  the  fact  of  impotency,  may  always  be 
proved  by  means  of  such  legal  evidence,  as  is  strictly  admissi- 
ble in  every  other  case  where  a  physical  fact  is  to  be  proved." 

I  have  searched  in  vain  for  a  report  of  this  case,  and  must, 
therefore,  be  content  with  the  statement  Phillips  makes  of 
it.(3) 

The  case  of  Bowles  v.  Bingham,  3  Munf.  599,  is  also  a  very 
strong  case  in  favour  of  the  presumption  of  law  in  favour  of 
legitimacy,  and  the  judge  who  delivered  the  opinion,  unques- 
tionably admits  the  law  to  be,  that  legitimacy  must  be  presum- 
ed unless  its  impossibility  be  shown ;  but  the  same  opinion  shows 
that  in  the  actual  case,  intercourse  between  the  husband  and 
wife  at  the  time  of  conception,  was  probable,  and  the  decision 
was  in  favour  of  the  injured  party. 

The  conclusion  to  which  I  am  brought  by  a  comparison  of 
the  cases  I  have  had  an  opportunity  of  examining,  is,  that  the 
presumption  of  law  is  in  favour  of  the  legitimacy  of  a  child 
bom  in  wedlock,  but  that  this  presumption  may  be  rebutted  by 
other  testimony,  which  does  not  go  to  the  full  extent  of  absolute 
impossibility.  I  will  not  say  that  mere  probability  is  enough ; 
I  think  it  is  not  enough ;  the  known  connexion  of  a  woman  with 
another  man  while  she  cohabited  with  her  husband,  or  might, 
upon  any  reasonable  calculation,  be  supposed  to  have  inter- 
course with  him,  would  weigh  as  nothing.  In  such  case  as 
this,  if  the  marriage  had  taken  place  in  such  an  advanced  state 
of  pregnancy,  that  the  situation  of  the  wife  must  have  been 
known  to  the  husband,  I  should  be  disposed  to  consider  it  as  a 
recognition  of  the  child  afterwards  born.  Any  conduct  of  the 
husband  after  the  birth,  indicating  a  belief  that  the  child  was 
his,  would  have  been  entitled  to  great  weight,  and  would  pro- 
bably have  been  decisive ;  but  in  this  case,  the  marriage  took 
place  when  the  pregnancy  was  probably  unknown.    The  ac- 

(3)  1  Wheat  Selwyn^s  Nisi  Prios,  uti  Bupra,  p.  613,  4th  Am.  from  7th  Lond. 

r.J 
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quaintance  betweea  the  parties,  most  probably  commenced  too 
late  for  the  husband,  according  to  the  law  of  gestation,  to  be 
the  father  of  the  child  afterwards  born ;  the  common  opinion  of 
the  neighbourhood  ffave  the  child  to  another  man ;  the  boy 
grew  up,  not  in  the  household  of  Stegall,  not  looking  upon  him 
as  a  father,  not  being  considered  as  a  son,  and  the  presumption 
of  law  derives  no  aid  from  the  reputation  of  the  woman.  Un- 
der all  these  circumstances,  the  Court  would  be  restrained  from 
directing  an  issue,  only  by  the  opinion  that  the  presumption  of 
law  must  prevail,  unless  it  be  clearly  impossible  that  the  hus- 
band can  be  the  father  of  the  child.  As  I  am  not  of  that  opin- 
ion, but  think  that  this  presumption  of  law  may  be  rebutted  by 
testimony  which  places  the  negative  beyond  all  reasonable 
doubt,  I  shall  direct  an  issue  to  try  the  legitimacy  of  the  plain- 
tiff, Jordan  R.  Sherwood.(4) 

(4)  The  opinion  of  Chief  Jiudee  MtnhAU,  in  the  ahove  case  of  Slegjdl  9.  Sdegall, 
u  fallj  sustained  by  the  opinion  of  the  Sapnme  Court  of  Pennsylvania,  in  tiie 
case  of  the  Commonwealth  v.  Shepherd,  cited  ante,  note  (2)  p.  262.  That  was  a  crimip 
nal  prosecution  against  Shepherd  for  fornication  with  Sarah  Myers,  and  begetting 
a  basta?d  child  by  her.  Sarah  Myer%  the  prosecutrix,  was  married  in  1801.  She 
tiTed  with  her  husband  two  or  three  yean  after  the  marriage,  when  he  went  away 
to  New  York,  where  he  had  resided  ever  sinoe.  The  fiither  of  the  prosecutrix  took 
her  back  to  his  own  house  in  Kensington,  and  she  had,  lor  the  most  part,  uni« 
formly  resided  under  his  roof.  When  absent,  in  1811,  and  the  following  spring  for 
three  months,  engaged  as  a  nurra  in  different  places,  the  defendant  frequented  her 
company,  was  with  her  late  at  night  when  the  fiimilies  had  gone  to  bed,  and  once 
was  with  her  all  night  Her  husband  was  not  known  to  hmwe  beea  in  her  company 
for  several  years  prior  to  the  birth  of  the  child,  which  took  place,  (by  the  testimony 
of  the  mother),  on  the  24th  of  December,  1812.  But  a  witness  swore  that  he  saw 
Myers,  the  husband,  in  the  Philadelphia  market,  on  the  10th  of  June,  1812,  and 
it  appeared  that  he  was  seen  at  the  same  place,  about  a  month  before,  and  also  in 
the  spring  of  1811.  The  prosecutrix  also  swore  that  the  defendant  had  promised 
to  many  her,  had  frequent  criminal  connexion  with  her,  and  was  the  father  of  the 
child.  She  did  not  know  whether  her  husband  was  dead  or  not ;  and  the  counsel 
for  the  prosecution  in  the  court  below,  asked  her  vhen  she  Imt  9aw  her  huaband? 
To  this  question  the  defendant's  counsel  objected,  and,  after  a  long  discussion,  the 
judge  overruled  the  objection,  and  she  answered  that  she  had  not  seen  him  for  eight 
years.  In  his  charge  to  the  jury,  Yates,  J.  said,  that  ii^  upon  a  ooosidiratian  of 
all  the  evidence,  they  should  be  of  opinion  that  the  husband  had  not  had  access  to 
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It  will  be  unnecessary  again  to  go  through  the  law  of  the 
case  in  relation  to  the  claim  of  Martha  Wright.  The  proba* 
bility  that  she  is  legitimate,  is  not  stronger  than  that  in  favour 
of  her  brother,  and  I  shall  direct  an  issue  as  to  her  likewise. 

It  will  be  unnecessary  to  discuss  the  rights  of  the  defendants, 
until  this  issue  shall  be  tried. 

NoTB. — The  Court  directed  that  issues  be  made  up  and  triad 
at  the  next  term,  to  ascertain  whether  the  plaintiffs,  Martha 
Wright  and  John  R.  Sherwood  were  the  children  of  John  Pot- 
ter Stegall,  or  not  At  the  November  Term  of  the  court,  1825, 
the  cause  was  continued  until  the  next  term,  and  leave  given 
the  parties  ad  interim^  to  take  further  testimony,  each  party 
giving  due  notice  to  the  other  of  the  time  and  place  of  taking 
the  same.  At  the  May  Term  ensuing,  a  jury  was  empannelled 
to  try  the  above  issues  and  after  very  full  argument,  the  jury 
not  being  able  to  agree  on  a  verdict,  were  discharged.  An- 
other jury  was  empannelled  at  the  December  Term,  1826,  to  try 
the  same  issues,  and  the  case  was  again  very  laboriously  ar- 
gued, but  this  jury  being  also  unable  to  agree  upon  a  verdict, 
was  likewise  discharged.  On  the  6th  day  of  June,  1827,  the 
Court,  Marshall,  C.  J.  and  Hay,  J.  being  present,  on  the  mo- 
tion of  the  plaintiffs,  set  aside  the  order  of  June,  1825,  direct* 
ing  issues  to  be  made  up  and  tried  to  ascertain  the  legitimacy 

his  wife,  and  that  the  child  was  really  begotten  by  the  defendant,  they  might  find 
him  guilty  of  both  fornication  and  bastardy ;  but  that  they  were  not  to  consider  any 
Ihiog  that  ftn  from  Sarah  Myers  as  etidenoe  of  non-access.  Per  Tilohxak,  C.  J^ 
*<  In  this  the  jodge  was  clearly  right  In  old  times  it  seems  to  have  been  hoUen^ 
that  a  child  bom  of  a  manied  woman,  whose  husband  was  within  the  four  seas 
which  bounded  the  kingdom,  could  not  be  considered  as  illegitimate.  This  was 
unreasonable.  When  the  husband  has  access  to  his  wife,  it  is  right  that  no  evi- 
denes^  short  of  sibsolate  impotence  of  the  husband,  should  bastardize  the  issue.  But 
wh0D  they  live  at  a  distance  from  each  other,  so  that  accsw  t#  very  in^rpbdbte^ 
the  Intimacy  of  the  child  should  be  decided  upon  a  consideration  of  all  the  eircum* 
stances.  The  law  was  laid  down  in  Pendrell  v.  Pendrell,  in  the  fifth  year  of  Geo. 
IL,  3  Strange,  935,  and  has  ever  since  been  considered  as  settled."  On  the  ques- 
tion of  the  competency  of  the  wile  as  a  witness^  see  note  of  this  same  case^  n^ra. 
[jEdKrer.] 
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or  illegitimacy  of  the  ti^o  plaintiffs,  Martha  Wright  and  Jordan 
R.  Sherwood,  and  proceeded  to  render  a  decree,  an  extract 
from  which  is  subjoined. 

^'The  Court  is  of  opinion  that  the  plaintiff,  Catharine  Stegall, 
formerly  Catharine  Newby,  who  was  lawfully  married  to  John 
Potter  Stegall,  now  deceased,  in  the  latter  part  of  the  month  of 
December,  1789,  was  his,  the  said  John  Potter  Stegall's  lawful 
wife;  but  as  it  is  in  proof,  that  the  said  Catharine  willingly  left 
her  said  husband,  and  for  many  years  before,  and  at  the  time 
of  his  death,  lived  in  adultery  with  another  man,  she  is,  for  that 
cause,  by  the  act  of  assembly  of  Virginia,  in  such  case  made 
and  provided,  barred  of  all  claim  to  dower  of  the  lands  of  her 
said  husband;  and  yet,  not  being  precluded  by  the  laws  of  Vir- 
ginia, on  account  of  her  separation  from  her  husband,  and  adul- 
tery, from  her  share  of  her  said  husband's  personal  estate,  she 
is  entitled  to  a  widow's  share  of  the  distributable  surplus  of  the 
said  John  Potter  StegalPs  personal  estate.  The  Court  is  fur- 
ther of  opinion,  that  upon  the  proofs  in  the  case,  considered  in 
reference  to  the  principles  of  law  applicable  to  such  case,  the 
plaintiffs,  Jordan  R.  Sherwood  and  Martha  Wright  ought,  and 
are  to  be  deemed  the  legitimate  children  of  the  said  John  Pot- 
ter Stegall,  deceased,  by  his  wife,  the  said  Catharine.  The 
Court  is  further  of  opinion,  that  the  marriage  of  the  said  John 
Potter  Stegall,  deceased,  with  Susannah  Portwood,  after  his 
marriage  with  the  plaintiff,  Catharine,  and  while  his  wife,  the 
said  Catharine,  was  living,  was  null  and  void,  and  that  the  said 
Susannah  Portwood  was  not  entitled  either  to  dower  of  his  real, 
or  to  a  distributive  share  of  his  personal  estate;  but  that,  ne- 
vertheless, by  the  act  of  assembly  of  Virginia,  in  such  case 
made  and  provided,  the  defendant,  Nancy  Smith,  daughter  of 
the  said  Susannah,  by  the  said  John  Potter  Stegall,  bom  after 
the  said  illegal  marriage  of  her  said  parents,  and  during  the 
coverture,  and  the  defendant,  Elizabeth  Jennett,  daughter  of  the 
said  Susannah,  born  before  her  said  marriage  with  the  said 
John^'Potter  Stegall,  but  recognised  by  him  after  his  marriage 
with  her  mother,  and  during  the  coverture,  as  his,  the  said 
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John  Potter's  child  ought,  and  are,  both  to  be  deemed  the  legi- 
timate children  of  the  said  John  Potter  Stegall.  Consequently, 
the  Court  declares,  that  the  said  Jordan  R.  Sherwood,  Martha 
Wright,  Nancy  Smith,  and  Elizabeth  Jennett  are  the  lawful 
heirs  and  distributees  of  the  said  John  Potter  Stegall,  deceased, 
entitled  each  to  an  equal  share  of  his  real  and  personal  estate." 
[EdUar.] 
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Ho!f.  JOHN  MARSHALL,  Chief  Jostioe  of  the  United  SUtes. 


Thb  UffiT£D  States  v.  Cochrait  et  al* 

An  Act  of  CongrresB,  (Act  of  March  3, 1797,  sec.  5),  declares,  that  where  a  re?eniie 
officer,  indebted  to  the  United  States,  shall  become  insolvent,  the  debt  doe  to  the 
United  States  shall  first  be  satisfied,  and  that  this  priority  shall  extend  to  cases 
where  a  debtor,  not  having  a  sufficient  property  to  pay  all  his  debts,  shall  make 
a  Tolantary  assignment  thereof.  Hdd^  that  although  this  act  gives  to  a  debt  dqe 
to  the  United  States  a  priority  over  debts  dne  to  individuals,  it  does  not  give  to 
one  part  of  a  debt  due  to  the  United  States  a  priority  over  any  other  part  of  it; 
nor  does  it  vest  the  property  absolutely  in  the  United  States,  though  it  gives 
them  a  right  to  pursue  it  fi>r  the  purpose  of  appropriating  it  in  payment;  nor 
does  it  afibct  the  right  of  the  debtor  to  oppfy  o  payment  of  money  in  his  hands 
to  either  a  bond  debt,  or  a  debt  due  by  open  account  by  him  to  the  United 
States. 

Therefore,  where  a  collector  of  the  revenue  at  a  port,  had  given  bond  with  sureties 
in  the  penalty  of  $10,000,  for  the  faithfiil  discharge  of  his  official  duties,  and 
being  largely  indebted  to  the  United  States,  had  made  a  deed  of  ins  property 
lor  their  benefit,  but  previously  thereto,  had  transferred  $10,000  to  liis  sureties, 
and  directed  them  to  apply  that  money  to  their  exoneration,  and  the  sureties  ac- 
cordingly did  so  apply  it,  by  paying  it  into  the  treasury,  and  receiving  from  the 
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treasury  their  obli^tion,  without  any  knowledge  at  the  treasury  that  the  money 
■0  paid  had  been  transferred  by  the  collector  himself  to  his  sureties ;  it  was  ad- 
judged that  by  applying  that  payment  to  the  extinguishment  of  the  bond,  the 
sureties  were  discharged. 

AN  information  was  filed  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  North  Carolina,  against  Robert  Coch- 
ran,  late  collector  for  the  port  of  Wilmington  in  that  state,  and 
J.  E.  and  J.  W.,  his  sureties,  to  recover  from  the  sureties  the 
sum  of  $  10,000,  that  being  the  penalty  of  Cochran's  official 
bond.  The  information  charged,  that  the  said  Cochran  being 
largely  indebted  to  the  United  States  beyond  his  ability  to  pay, 
viz.,  in  the  sum  of  $145,361,  two  several  suits  were  instituted, 
the  one  against  Cochran,  the  principal,  and  the  other  against 
his  sureties,  and  that  judgments  had  theretofore  been  obtained 
against  each  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  North  Carolina ;  that  the  judgment  against  the  sure- 
ties (for  $  10,000)  had  been  satisfied  by  them,  but  the  execution 
sued  out  on  Cochran's  judgment  had  proved  unproductive;  that 
Robert  Cochran,  intending  to  defraud  the  United  States,  &c., 
on  the  25th  of  September,  1820,  conveyed  by  deed  of  that  date, 
to  W.  W.  J.  and  J.  W.,  (the  latter  of  whom  was  one  of  his  sure- 
tics)  all  or  nearly  all  of  his  visible  property  in  trust,  for  the 
benefit  of  the  United  States,  but  that  nevertheless  the  said  Coch- 
ran was  possessed  of  a  large  sum  of  money,  which  he  placed 
in  the  hands  of  J.  W.,  one  of  his  sureties,  or  others,  upon  a 
secret  trust,  out  of  which  the  judgment  against  the  sureties  was 
satisfied.  The  information  charged,  that  the  original  liability, 
by  reason  of  the  defalcation  of  their  principal,  was  unimpaired 
by  the  payment  by  them  of  $10,000  out  of  the  funds  of  Robert 
Cochran,  and  prayed  for  relief,  &c. 

The  answers  of  Cochran  and  his  two  sureties  disclosed,  inter 
aKuj  the  following  state  of  facts,  viz.:  That  on  the  18th  of  Au- 
gust, 1820,  in  order  to  indemnify  his  sureties,  Cochran  had  put 
up,  in  bills  of  North  Carolina  banks,  the  sum  of  $10,000,  in  two 
separate  packages  of  $5000  each,  sealed  up  and  addressed  to 
the  sureties  respectively,  which  were  placed  in  a  trunk,  and  the 
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trunk  was  deposited  in  the  bank  of  Cape  Fear,  at  Fayetteville, 
of  which  bank  J.  W.,  the  surety,  was  cashier.  Cochran,  in  his 
answer,  insisted  that  he  was  thus  divested  of  all  right  and  title 
to  the  said  money,  though  he  admitted  that  he  did  not  inform 
his  sureties  of  the  said  transfer,  believing  it  to  be  complete  with- 
out any  such  communication.  He  farther  answered,  that  he  did 
not,  at  the  time  of  making  the  transfer,  contemplate  the  execu- 
tion of  the  deed  of  thd  25th  of  September,  1820,  referred  to  in 
the  information,  or  committing  any  other  act  of  legal  bank- 
ruptcy, by  absconding  or  otherwise,  but  that  the  appropriation 
of  the  810,000  and  the  subsequent  execution  of  the  deed,  were 
totally  distinct  transactions  in  fact  and  in  design:  That  a  few 
days  after  the  transfer  of  the  money,  he  went  to  Wilmington 
in  the  execution  of  the  duties  of  his  office  as  collector,  and  hav- 
ing there  received  official  notice  of  his  re-appointment,  by  which 
he  was  required  to  renew  his  bond  in  the  sum  of  $30,000,  in 
pursuance  of  the  act  of  Congress,  and  being  resolved  not  to  in- 
volve his  friends  by  giving  a  new  bond,  the  propriety  of  making 
an  assignment  of  his  property  then  first  occurred  to  him,  and 
without  the  counsel  or  knowledge  of  any  person  whatever,  he 
executed  the  deed  on  the  day  of  its  date,  at  Wilmington.  That 
he  carried  the  deed  with  him  to  Payetteville  early  in  October, 
1820,  and  deposited  it  in  the  trunk  in  the  bank  of  Cape  Fear, 
containing  the  package  of  money:  That  having  determined  to 
retire  from  office,  and  under  the  influence  of  feelings  too  poign- 
ant to  endure  the  shock  among  his  friends,  which  would  be 
produced  by  the  publication  of  his  default,  he  determined  to  go 
to  the  North.  From  Baltimore  he  addressed  a  letter  to  J.  W., 
one  of  his  sureties,  and  cashier  of  the  bank  of  Cape  Fear,  in- 
forming him  that  he  had  deposited  the  two  packages  of  money 
in  the  trunk  before  referred  to,  and  desiring  him  to  deliver  to 
his  co-surety,  J.  E.,  the  package  superscribed  with  his  name, 
and  to  retain  the  other.  The  sureties,  in  their  answer,  averred, 
that  this  letter  was  received,  and  the  money  applied  to  the  sa- 
tisfaction of  the  judgment  against  them  accordingly,  and  that 
their  bond  was  thereupon  surrendered  by  the  treasury. 
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At  the  Spring  Term,  1825»  the  cause  was  argued,  as  to  the 
sureties,  on  the  information  and  answers  above  recited,  and  the 
Chief  Justice  delivered  the  following  opinion  of  the  Court 

Marshall,  C.  J. — In  this  case  Robert  Cochran,  collector^at 
the  port  of  Wilmington,  being  very  largely  indebted  to  the 
United  States,  made  a  deed  of  his  property  for  their  benefit 
Previous  to  the  execution  of  this  deed,  he  deposited  $  lO^OOOi 
the  amount  of  the  bond  executed  to  the  United  States,  for  the 
faithful  performance  of  his  duty,  in  a  trunk  which  was  placed 
in  the  bank,  and  absconded.  From  Baltimore  he  addressed  a 
letter  to  his  sureties,  requesting  the  trunk  to  be  taken  out  of  the 
bank,  and  the  money  to  be  applied  to  their  exoneration. 

The  money  was  received  at  the  treasury  and  the  bond  given 
up.  It  being  afterwards  discovered  that  this  was  the  money  of 
the  collector  and  not  of  the  securities,  this  suit  is  brought  to  com-* 
pel  the  securities  to  pay  the  amount  of  the  bond,  considering 
the  money  received  as  constituting  no  equiteble  discharge  to 
them. 

It  is  contended  on  the  part  of  the  United  States,  that  the 
insolvency  of  Cochran,  vested  all  his  property,  including  this 
$10,000,  in  the  United  Stetes,  and  that  this  sum  being  theirs 
could  not  be  applied  in  exoneration  of  his  securities. 

The  act  of  Congress  declares,  that  where  any  revenue  officer, 
&C.,  indebted  to  the  United  States,  shall  become  insolvent,  the 
debt  due  to  the  United  States  shall  be  first  satisfied,  and  that 
this  priority  shall  extend  to  cases  where  a  debtor  not  having 
sufficient  property  to  pay  all  his  debts,  shall  make  a  voluntary 
assignment  thereof.(l) 

This  act  does  not  transfer  the  property  itself  to  the  United 
States,  but  subjecte  it  to  their  debt  in  the  first  instance. 

The  assignee  holds  it  as  the  debtor  would  hold  it,  liable  to 
the  claim  of  the  United  States,  and  if  he  converts  it  to  his  own 
use,  or  puta  it  out  of  reach  of  the  United  States,  he  is  undoubt* 
edly  responsible  for  ite  value. 

(1)  Act  of  March  3, 1797,  gee.  5;  See  1  Stor/i  Uwi  U.  S.  iSS^EdUar.] 
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Bat  the  property  thus  liable  to  the  United  States,  is  liable  for 
the  whole  debt;  for  one  part  of  it  as  much  as  for  the  other.  It 
is  as  applicable  to  the  bond  in  which  the  sureties  are  bound,  as 
to  that  part  of  the  debt  for  which  the  principal  alone  is  respon- 
sible. No  person  will  doubt  the  legal  capacity  of  the  United 
States  to  apply  any  sum  of  $  10,000,  to  the  discharge  of  the 
bond*debt,  leaving  the  residue  unpaid.  Such  an  application  of 
a  payment  would  undoubtedly  never  be  presumed  from  any 
equivocal  act ;  but  a  plain  and  positive  appropriation  of  a  pay* 
ment  to  the  bond,  could  not  afterwards  be  set  aside. 

But  the  power  of  the  debtor  to  apply  his  payments,  is  co-exten- 
sive with  that  of  the  creditor,  and  is  to  be  exercised  in  the  first 
instance.  This  principle  has,  it  is  believed,  never  been  denied. 
If  it  be  correct,  then  the  power  of  Mr.  Cochran  to  apply  this 
sum  of  money  in  discharge  of  the  bond,  and  in  exoneration  of 
the  sureties  to  it,  is  co-extensive  with  that  of  the  United  States 
to  make  the  same  application  of  it  If,  then,  Mr.  Cochran  had, 
without  any  assignment  of  his  property,  paid  this  money  into 
the  treasury,  with  a  direction  that  it  should  be  applied  to  the 
bond,  he  would  have  exercised  a  right  which  the  law  gives  to 
every  debtor. 

If  the  money  should  be  received  under  this  direction,  no 
doubt  can  be  entertained  of  the  obligation  to  apply  the  payment 
as  directed.  If  it  should  be  rejected,  it  might  be  tendered  in 
due  form,  and  to  suits  brought  on  the  bond,  and  on  the  open 
account  a  tender  might  be  pleaded  to  the  suit  on  the  bond,  un- 
less some  distinction  can  be  taken  between  this  bond,  and  the 
common  case  of  a  bond  given  for  part  of  a  debt  The  Court 
has  reflected  on  this  distinction,  and  cannot  perceive  any  legal 
difference  between  the  cases. 

Does  the  transfer  of  this  money  to  the  sureties  change  the 
law  of  the  case?    We  think  not 

The  sureties  have  paid  it  into  the  treasury  in  discharge  of 
their  bond,  which  has  been  delivered  up.  Had  this  transaction 
taken  place,  with  the  full  knowledge  of  the  treasury  department, 
that  the  money  had  been  received  by  the  sureties  from  Mr. 
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Cochraoy  no  question  could  have  arisen  respecting  it  Is  the 
payment  the  less  valid  because  it  was  made  without  communi- 
cating this  circumstance  ? 

If  the  United  States  have  sustained  any  injury  by  the  con- 
cealment, equity  will  relieve  against  that  injury,  and  place  them 
in  the  situation  in  which  they  stood  before  the  payment  was 
made.  If»  with  full  knowledge  of  the  circumstance,  the  money 
might  still  have  been  legally  applied  in  discharge  of  the  bond, 
then,  the  fact  that  it  was  not  communicated  cannot  change  the 
law. 

It  has  been  very  properly  argued,  that  the  act  of  Congress 
gives  to  the  debt  due  to  the  United  States  priority  over  debts 
doe  to  individuals,  but  not  to  one  part  of  the  debt  due  to  the 
United  States  over  any  other  part  of  it ;  nor  does  it  vest  the  pro- 
perty absolutely  in  the  United  States,  though  it  gives  them  a 
right  to  pursue  it  for  the  purpose  of  appropriating  it  in  payment. 
It  would  seem  to  follow,  that  the  right  to  apply  payments  while 
the  money  is  in  the  hands  of  the  debtors,  is  not  affected  by  the 
act  of  Congress,  but  remains  as  it  would  stand,  independent  of 
that  act. 

If,  then,  the  sureties  had  declared  to  the  treasury  department 
that  the  money  was  received  from  Mr.  Cochran,  to  be  paid  in 
discharge  of  their  bond,  and  had  tendered  it  in  payment  thereof, 
we  think  the  tender  would  have  been  valid,  and  might  have  been 
pleaded  to  a  suit  on  the  bond. 

We  are  of  opinion,  therefore,  that  this  suit  must  be  dismissed 
as  against  the  sureties. 


\ 


\ 
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The  U]fXT£D  States  v.  Solomon  Belew. 

Amftil  carrier  i«  within  the  18th  eee.  of  the  •«  Act  regnlating  the  Potft-Offiee  Estab- 
liahmenV'  rabjeetiiig  to  a  penalty  in  oertam  caBee,  **  peivoni  employed  in  ei^  9f 
tk$dtgp9f1mniU  of  thB  General  PofftrOffice.'* 

THE  prisoner  was  indicted  for  secreting  and  embezzling  sun- 
dry letters,  and  stealing  therefrom  divers  bank  notes,  whicbjiad 
come  into  his  hands  as  the  carrier  of  the  mail  of  the  United 
States,  between  Charlottesville,  in  Virginia,  and  Richmond,  in 
the  same  state,  and  the  jury  found  the  prisoner  guilty.  The 
counsel  for  the  prisoner  then  moved  in  arrest  of  judgment,  on 
the  ground  stated  in  the  following  opinion : 

Marshall,  C.  J. — The  prisoner  is  convicted  under  the  18th 
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section  of  the  **  Act  regulating  the  Post-Office  E8tabli8hment,*'(l) 
and  the  question  submitted  to  the  consideration  of  the  Court,  is, 
whether  a  carrier  of  the  mail  be,  "  a  person  employed  in  any  of, 
the  departments  of  the  general  post-office  V 

To  answer  this  question,  it  becomes  necessary  to  settle  the 
meaning  of  the  word  **  department,"  as  used  in  the  act  of  Con- 
gross.  One  of  its  significations,  as  our  lexicons  inform  us,  is, 
'*a  province  or  business,  assigned  to  a  particular  person." 
The  business  assigned '  to  a  particular  person,  is,  accord- 
ing to  this  definition,  in  his  department  The  business  be- 
longing to  the  post-office,  is  in  a  department  of  the  post-office ; 
a  person  employed  in  that  business,  is  a  person  employed  in  a 
department  of  the  post-office.  If,  then,  the  carrying  of  the  mail 
be  a  part  of  the  business  of  the  post-office,  it  would  seem  that 
the  person  who  carries  it,  is  a  person  employed  in  a  department 
of  the  general  post-office. 

The  first  section  of  the  act,  makes  it  the  duty  of  the  postmas- 
ter-general, **  to  provide  for  the  carriage  of  the  mail  on  all  post 
roads  that  are,  or  may  be,  established  by  law/'  The  carriage 
of  the  mail,  then,  is  a  part  of  the  business  of  the  postmaster- 
general  ;  it  is  within  his  department,  and  a  person  employed  in 
it,  is  employed  in  a  department  of  the  general  post-office. 
There  are  several  other  sections  of  the  act  which  obviously 
contemplate  the  carrier  of  the  mail,  as  a  person  who  is,  parti- 
cularly, within  the  purview  of  the  statute.  The  second  section 
enacts,  that  '^the  postmaster-general  and  all  other  persons 
employed  in  the  general  post-office,  or  in  the  care,  custody,  or 
conveyance^  of  the  mail,"  shall  take  an  oath  prescribed  by  the 
law.  But  **  every  person  who  shall  be  in  any  manner  employed 
in  the  care^  custody,  conveyance,  or  management,  of  the  mai}, 
shall  be  subject  to  ail  pains,  penalties,  and  forfeiture,  for  violat- 
ing the  injunctions,  or  neglecting  the  duties  required  of  him  by 
the  laws  relating  to  the  establishment  of  the  post-office  and  post- 

(1)  Act  of  AprU  d0th^]810»3Ster7*eLawe  U.S.  1156;  repealed  by  Act  of  1835; 
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roads,  whether  such  person  shall  have  taken  the  oath  above 
prescribed  or  pot" 

It  is  apparent  from  this  section,  that  the  framers  of  the  act 
designed  to  provide  particularly  for  the  punishment  of  ofiences 
committed  by  persons  carrying  the  mail;  they  are  supposed  to 
be  subjected  to  particular  **  pains,  penalties,  and  forfeitures.^ 
Yet  it  is  by  sec  18,  only,  that  these  pains  and  penalties  are  in- 
flicted, and  they  are  described  only  as  '^persons  employed  in  a 
department  of  the  general  post-office.'*  We  say  it  is  by  this 
section  and  this  description  only,  that  these  pains  and  penalties 
are  inflicted  on  the  carriers  of  the  mail,  for  stealing  a  letter  out 
of  the  mail,  because  we  believe  that  the  19th  section  is  not  in« 
tended  to  be  applicable  to  them.(2) 

The  counsel  for  the  prisoner  supposes  that  no  person  can  be 
the  object  of  the  18th  section,  who  is  not  appointed  directly  by  the 
postmaster-general,  or  for  whose  appointment  a  special  provision 
is  not  made  by  the  act  He  insists  that  he  must  be  an  q^en  But 
this  is  not  the  object  of  the  law ;  the  terms  of  the  enactment  do 
not  require  an  officer ;  they  are  satisfied  with  an  agent,  or  any 
person  employed  in  any  of  the  departments,  or,  in  other  words, 
in  the  business  allotted  to  the  general  postroffice*  Nor  do 
they  require  that  he  shall  be  employed  by  the  postmaster-gene- 
ral, or  by  authority  expressly  delegated  by  him ;  it  is  enough 
to  satisfy  the  law,  that  they  are  so  employed.    The  contractor 


(9)  IIm  18Ui  ■eetkm  of  the  law  refolating  the  poetKiAoe  ertabltthneDt, 
provided,  that  if  any  peraon  tmjloyed  in  any  of  the  d^rtmenU  ^  the  gene- 
ral pattefiee^  shall  eecreU^  twhexxle^  or  deafroy,  any  letter,  packet,  hagt  or  mail  of 
letters  with  which  he  shall  have  been  entrusted,  or  which  shall  have  come  to  his  pos- 
■essian,  and  are  intsnded  to  be  conveyed  by  post,  oontainin;  any  hank  nofr,  or  bank 
foot  hill,  Sfc^otAMXi  aU^arUdse  any  of  the  same  out  of  any  letter,  dec,  that  shall 
oome  to  his  possession,  he  shall,  on  conviction  for  any  each  ofience,  be  imprisooed 
not  ezeeedinf  ten  years,  dtc.  The  19th  section  of  the  same  law  declared,  that  if 
any  person  shall  attempt  torebtke  iiMiiZ,&c^  he  shall  be  punished,  on  conviction,  by 
imprisonment  not  ezceedin^f  seven  years,  &c;  and  if  any  person  shall  eteal  the 
maU,  or  eteal  or  take  from  any  moil,  ^^  whether  with  or  without  the  coneent  of  the 
peroon  htning  the  euetoiy  thereof,  Sfc,,  sach  offender  shall  bo  pmiished,  &c— 
[BdiUfr.] 
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cannot  himself  carry  the  mail  through  the  whole  extent  of  his 
contract ;  and  the  law  contemplates  his  employing  other  per* 
sons.  The  4tb  section  provides,  that  these  shall  be  free  white 
persoQSt  and  subjects  the  contractor  to  a  penalty  for  employing 
others.  The  mail-carrier,  then,  is,  in  this  section  also,  specially 
the  object  of  the  act. 

The  reason,  as  well  as  the  language  of  the  law,  leads  to  the 
opinion,  that  all  persons  intrusted  with  the  mail,  should  be  alike 
subjected  to  the  penalties  of  the  law  for  a  fraudulent  violation  of 
the  trust  reposed  in  them ;  the  carrier  of  the  mail  is  as  much 
intrusted  with  it,  as  the  person  who  makes  it  up  and  places  it 
in  bis  custody,  and  there  are  the  same  motives  for  subjecting 
him  to  the  penalties  inflicted  on  the  violators  of  that  trust  If, 
then,  as  we  think,  the  words  employed  do,  in  their  natural  im- 
port comprehend  him,  the  Court  would  not  be  justified  in  a 
strained  construction,  to  exclude  him  from  their  operation. 

The  counsel  for  the  prisoner  maintains  that  the  act  does,  in  its 
language,  distinguish  between  a  mail*carrier,  and  the  persons  to 
whom  the  18th  section  of  the  act  applies.  He  supposes  that  the 
concluding  sentences  of  the  18tb  section  exhibit  this  distinction. 
We  do  not  think  so.  The  preceding  part  of  that  section,  enu- 
merates offences  which  may  be  committed  by  any  person  in- 
trusted with  the  mail,  or  with  the  letters  to  be  carried  by  the 
post,  and  in  that  part,  the  offenders  are  described  in  general  terms. 
The  concluding  sentences,  enumerate  offences  which  can  be 
committed  only  by  the  person  carrying  the  mail,  and  in  those 
sentences,  he  is  mentioned  particularly. 

The  19th  section,  too,  enumerates  particularly  the  offences 
which  may  be  committed,  and,  in  the  recital,  mentions  both  the 
mail-carrier  and  the  post-office.  This  distinguishes  them  from 
each  other,  but  does  not  indicate  that  either  is  not  compre- 
hended in  the  general  terms  of  the  18th  section.  Those  general 
terms  are  not  introduced  in  the  19th  section,  nor  was  it  neces- 
sary that  they  should.  Their  absence  no  more  proves  that  a 
mail-carrier  is  not  employed  in  any  of  the  departments  of  the 
general  post^ffice,  than  that  the  person  who  receives  the  mail 
or  delivers  out  the  letters,  is  not  so  employed. 


284  VIRGINIA. 


The  United  States  v.  Belew. 


The  counsel  also  supposes  that  sec.  2,  distinguishes  between  a 
person  employed  in  the  departments  of  the  general  post-office, 
and  a  mail-carrier.  But  we  cannot  concur  in  this  opinion.  The 
language  is,  '*  That  the  postmaster-general,  and  all  other  per- 
sons employed  in  the  general  post-office,  or  in  the  care,  custody, 
or  conveyance  of  the  mail,  shall,  &c." 

It  is  obvious  that  this  section,  in  using  the  terms  ^persons  em- 
ployed in  the  general  post-office,'*  designates  the  general  post- 
office  itself,  and  uses  a  phrase  more  limited,  and  intended  to  be 
more  limited,  than  the  phrase  **  any  person  employed  in  any 
department  of  the  general  poaX-office."  It  excludes  persons  em- 
ployed in  the  particular  post-offices  established  in  the  several 
states.  These  are  comprehended  by  the  words,  **  care  or  cus- 
tody" of  the  mail.  These  words  comprehend  all  persons  who 
have  the  "care  or  custody'*  of  the  mail,  and  are  not  compre- 
hended by  the  words,  "  other  persons  employed  in  the  general 
post-office."  But  the  separate  enumeration  of  individuals  in 
this  section,  no  more  proves  that  the  one,  than  that  the  other  is 
not  comprehended  within  the  general  term  which  designates 
them  all.  It  no  more  proves  that  the  person  carrying  the  n^ail 
is  not  employed  in  any  of  the  departments  of  the  general  post- 
office,  than  it  proves  that  a  person  having  the  care  or  custody 
of  the  mail  in  a  particular  post-office,  is  not  within  any  of  those 
departments. 

The  decisions  of  the  English  courts,  showing  the  strict  con- 
struction which  has  been  given  to  the  law,  will  not  apply  to  this 
case,  because  we  think  a  mail-carrier  is  within  the  very  words 
of  the  18th  section  of  the  act  of  Congress. 

Motion  in  arrest  of  judgment  overruled,  and  the  prisoner 
sentenced  to  imprisonment  for  seven  years. 
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Mahubla  Grivionie  t  Galleoo,  wife  of  Hbitiit  Nbwm ait,  (by 
her  next  friend,)  v.  Peter  J.  CHBVALLiSy  Surviving  Executor 
of  Joseph  Gallego,  deceased. 

A  court  of  equity  will  miftain  the  bill  of  a  married  woman,  luing  by  her  next 

friend,  to'  recover  a  legicj  beqaeathed  to  her,  where  the  husband  has  transferred 

all  his  marital  rights  in  the  legacy  to  his  wife. 
A  legacy,  until  it  is  recovered,  is  a  cho§e  in  aeHon^  and  the  marital  right  of  the  hos- 

bsnd  to  his  wife's  legacy  does  not  attach,  until  it  is  reduced  into  poeseasioD.  He 

may,  indeed,  sue  ibr  it,  and  reduce  it  into  possession,  but  so  long  as  it  continues 

a  chote  in  action,  it  is  the  property  of  the  wife. 
A  relinquishment  by  the  husband,  of  his  marital  right  to  a  legacy  bequeathed  to 

his  wife,  is  valid  as  to  the  creditors  of  the  husband,  and  a  court  of  equity  will 

not  interpose  its  authority  to  compel  the  husband  to  reduce  the  l^acy  into  his 

possession,  for  the  purpose  of  subjecting  it  to  their  claims. 
Parol  evidence  is  not  admissible  to  affect  the  construction  of  a  will,  but  it  is  ad- 

missiUe  where  its  introduction  is  required  by  considerations  extrinsic  of  the  will, 

and  which,  necessarily,  depend  upon  such  evidence. 
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Where  the  testator  advanced  money  in  his  lifetime  to  a  huthond^  whose  wift  was 
a  reUtion,  and  would  be,  at  his  death,  an  heir  and  distributee  of  the  testator,  and 
directed  that  the  husband  should  be  debited  with  the  amount,  that  it  m\ght  be 
deducted,  after  the  testator's  death,  ^  from  the  share  coming  tothe  family  ;**  and 
the  testat«»  aftertMrdg  made  his  will,  bequeathing  a  legacy  to  the  mfe:  Norn  ce»- 
ftef,  that  the  testator  designed  that  the  adTanoe  made  to  the  huMband  should  be 
deducted  ft-om  the  legacy  bequeathed  to  the  wife.  The  whole  legacy  wes  decreed 
to  be  paid  to  the  wife,  without  discounting  the  husband's  debt 

THE  case  was  stated,  and  the  opinion  of  the  Court  was  de- 
livered by 

Marshall*  C.  J. — ^The  plaintiff,  who  resides  in  Spain,  claims  a 
legacy  bequeathed  to  her  by  Joseph  GaDego,  deceased.  The 
executor  admits  assets,  and  submits  the  question  to  the  Court, 
whether  the  plaintiff,  as  a  married  woman,  can  properly  demand 
this  legacy  7  The  demand  is  supported  by  an  instrument  of  writ- 
ing, executed  by  the  husband,  in  which  he  transfers  all  his  ma- 
rital rights  in  this  legacy  to  his  wife,  and  gives  her  full  authority 
to  receive  it.  Under  these  circumstances,  the  course  of  a  court  of 
equity  is,  to  sustain  the  bill  of  a  married  woman,  brought  by  her 
next  friend,  and  to  decree  that  the  legacy  shall  be  paid  to  her- 
self. But,  admitting  her  right  to  sue,  the  executor  contends  that 
her  husband  was  indebted  to  his  testator,  and  that  this  debt 
ought  to  be  deducted  from  the  legacy.  He  also  says,  that  a 
creditor  of  the  husband  has  attached  a  part  of  this  money  in 
his  hands  in  the  court  <^  the  state,  and  he  submits  it  to  the 
Court  to  say,  whether  he  is  not  bound  to  retain  a  sum  sufficient 
to  answer  this  demand? 

This  defence  makes  it  necessary  to  inquire  into  the  right  of 
the  husband  to  a  legacy  bequeathed  to  his  wife,  and  into  the 
rights  of  the  creditors  of  the  husband  to  such  legacy. 

The  common  law  of  England  identifies  the  wife  so  entirely 
with  her  husband,  as  scarcely  to  tolerate  the  idea  of  her  sepa- 
rate existence  while  they  live  together.  She  cannot  acquire 
personal  property  by  a  direct  conveyance  to  herself.  Her  in- 
terest is,  by  act  of  law,  almost  in  every  instance,  transferred  to 
her  husband,  and  becomes  vested  in  her.    But  this  rule  does  not 
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apply  to  personal  estate  to  which  a  female  is  entitled  before 
marriage,  and  which  has  not  been  reduced  to  possession.  This 
remains  her  property,  and  does  not  vest  in  the  husband  by  the 
marriage.  The  marital  right  does  not  extend  to  the  property 
while  a  chose  in  action^  but  enables  the  husband  to  reduce  it  to 
possession,  and  thereby  acquire  it  The  property  becomes  his, 
not  upon  the  marriage,  but  upon  the  fact  of  his  obtaining  pos- 
session. 

The  right  of  the  legatee  does  not  originate  in  the  common 
law,  and  is  not  governed  by  the  old  rule,  which  disables  the 
wife  from  taking  for  her  own  benefit  It  is  a  right  which  can- 
not be  asserted  at  common  law,  and  can  be  sustained  only  in  a 
court  of  equity.  The  personal  estate  of  the  testator  vests  in  the 
executor  for  the  payment  of  debts,  who  is  a  trustee  for  the  lega- 
tee, after  the  primary  trust  for  creditors  shall  be  satisfied.  As 
courts  of  equity  grew  up  under  the  control  of  civilians,  they  have 
adopted  the  principles  of  the  civil  law,  which  views  the  rights 
of  married  women  with  much  more  liberality  than  the  common 
law.  Legacies,  therefore,  bequeathed  to  a  married-  woman, 
have  never  been  classed  with  conveyances  at  common  law,  but 
with  cht^es  in  action^  and  vest  an  equity  in  the  wife  herself,  in 
which  the  husband  participates,  so  far  only,  as  to  assert  her  title 
in  a  court  of  equity.  The  property  does  not  become  his,  nor 
is  it  subject  to  the  liabilities  which  attach  to  that  which  is  his, 
until  it  shall  be  reduced  to  possession.  Till  then,  his  creditors 
have  no  claim  to  it  If  he  dies,  living  the  wife,  before  reduc- 
ing it  to  possession,  his  power  is  not  transmissible  to  his  repre- 
sentatives, but  dies  with  him.  Since  the  claim  of  the  creditor 
extends  only  to  the  property  of  the  debtor,  it  cannot  reach  a 
legacy  until  it  becomes  his  property.  It  follows,  then,  not  only 
because  mere  rights  cannot  be  taken  in  execution  without  the 
aid  of  some  special  legislative  provision,  but  because,  also,  there 
is  no  title  in  the  husband  to  the  thing  itself,  that  a  legacy  not 
reduced  to  possession,  is.  not  liable  for  his  debts.  Can  a  court 
of  equity  subject  it  to  them  ? 

The  books  furnish  no  case  in  which  this  naked  question  has 


388  VIRGINIA. 


Gallego  V.  Gallego*!  EzeeoUnr. 


been  brought  before  the  Court  This  is,  of  itself,  a  strong,  vre 
think,  conclusive  argument,  against  the  right.  That  a  creditor 
has  never  applied  to  a  court  of  chancery  to  interpose  in  his  fa- 
vour, and  subject  the  choses  in  action^  or  the  equitable  rights  of 
the  wife,  to  his  claim  against  the  husband,  demonstrates  the 
universality  of  the  opinion,  that  equity  affords  no  aid  in  such  a 
case.  It  is  true,  that  the  assignees  of  a  bankrupt  are  permitted 
to  assert  this  right  But  it  is  equally  true,  that  they  represent 
the  bankrupt,  as  well  as  his  creditors,  and  that  all  the  marital 
rights  of  the  husband  are  transferred  to  them.  When  they  come 
into  a  court  of  equity,  asserting  a  claim  on  the  equitable  inter- 
ests of  the  wife,  they  exercise  the  marital  right  to  reduce  those 
interests  to  possession,  not  any  pre-existing  right  of  the  creditors. 
In  such  a  case,  the  court  grants  its  aid,  on  such  conditions  as 
its  own  rules  prescribe,  and  will  never  permit  the  husband,  or 
his  assignees,  to  receive  the  property  of  the  wife,  but  on. such 
terms,  on  making  out  of  it  for  herself  and  children  such  pro- 
vision, as,  on  a  view  of  all  the  circumstances  of  the  case,  may 
be  deemed  equitable.  This  uniform  course  of  a  court  of  equity, 
would  be  incompatible  with  a  previously  existing  right  in  the 
creditors.  This  rule  has  never  been  recognised,  so  far  as  we 
are  informed,  in  the  courts  of  Virginia,  but  it  has  never  been 
denied,  and  we  can  conceive  no  principle  on  which  it  should  be 
denied.  That  those  who  ask  equity  should  do  equity*  is  a  fun- 
damental rule  of  that  court,  which  enters  into,  and  mingles  with, 
all  its  decisions;  and  that  the  property  of  a  married  woman 
should  not  be  taken  from  her,  without  making  some  provision 
for  her,  is  as  equitable  in  Virginia,  as  el8ewhere.(l)  Our  statute 
of  distributions,  does  not,  we  think,  alter  the  case,  by  making 

(1)  The  Engluh  booki  abound  with  casei  e8Ublishin||f  this  rule  of  equitj,  and 
the  principle  haa  very  generally  been  adopted  in  this  country.  See  tx  parte,  Ber- 
esfbrd,  1  Desaussare,  263;  Howard  and  wife  v,  Mofiattt  3  Johns.  Ch.  Rep.  906; 
Glen  and  wife  e.  Fisher,  6  Johns.  Ch.  Rep.  33;  Kenny  e.  Udall,  5  Johns.  Ch.  Rep. 
464 ;  Udall  v.  Kconey,  3  Cowp.  606 ;  Fabre  and  wife  o.  Colden,  1  Paige,  166;  Car- 
ter  V.  Carter,  1  Paige,  463 ;  Mumibrd  &c.  t,  Murray,  1  Paige,  630 ;  Smith  &e. e.  Kane 
and  wife,  3  Paige,  303.  This  rule  is  adverted  to  and  commented  on  by  Green,  J., 
in  Gregory *8  Administrator  v.  Marks's  Administrator,  1  Rand.  373. — [Edkor.] 
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the  husband  a  purchaser  of  equitable  mterests  which  may  come 
to  the  wife  during  marriage*    We  can  find  no  case  in  which  a 
husband  has  been  considered  a  purchaser  of  the  equitable  inter- 
ests, or  chases  in  action  of  the  wife,  without  some  specific  agree- 
ment by  which  he  becomes  so:  and  the  act  of  assembly  contains 
no  declaration  to  that  effect    It  would  be  unreasonable  to  put 
this  construction  on  it  by  implication,  because  the  consideration 
supposed  to  be  given  by  law  for  her  estate,  remains  in  the  power 
of  the  husband.    The  court  of  chancery  will  not  enable  a  free- 
man of  London(2)  to  obtain  the  personal  estate  of  his  wife,  with- 
out a  settlement  on  her.    Suits  have  been  brought  to  assert  the 
marital  right  of  reducing  her  property  into  possession,  but  in  no 
case  that  we  have  seen,  has  her  equitable  right  to  a  maintenance 
been  doubted.    Were  this  a  suit  by  the  husband  and  wife  for 
her  legacy,  the  Court  would,  certainly  on  the'appUcation,  in 
England,  without  such  application,  direct  a  reasonable  provision 
for  her  maintenance.    As  the  case  stands,  the  husband  has  re- 
linquished his  marital  rights  in  this  subject,  and  the  question  is, 
whether  a  court  of  equity  will  disregard  or  control  this  relin- 
quishment in  favour  of  creditors.    As  a  general  question,  we 
can  find  no  precedent  for  doing  so.  The  husband  has  no  interest 
in  the  legacy ;  he  has  only  a  power  to  make  it  his  by  reducing 
it  to  possession.    Till  this  power  is  exercised,  the  property  re- 
mains hers.    We  can  find  no  case,  in  which  creditors  have  re- 
quired the  aid  of  the  court,  to  compel  the  husband  to  reduce  it 
to  possession,  or  in  which  a  court  has  restrained  the  effect  of  a 
previous  relinquishment  of  this  marital  right  on  the  part  of  the 
husband.    As  a  general  proposition,  we  should  consider  this 
relinquishment  valid  against  creditors ;  and  if  it  is  not  so  on  the 
present  occasion,  its  invalidity  must  be  produced  by  the  particu- 
lar circumstances  of  the  case. 

What  are  those  circumstances  ?  In  August,  1814,  Henry  New- 
man, the  husband  of  the  plaintiff,  drew  bills  on  Joseph  Gallego, 
the  testator,  for  $2000,  and  at  the  same  time,  addressed  a  letter 

(2)  Adams  o.  Pierce,  3  P.  Wms.  Rep.  W^EiHw,] 
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to  him,  soliciting  his  acceptance  of  them,  and  promising  repay- 
ment These  bills,  with  the  letter  of  Mr.  Newman,  were  pre- 
sented to  Mr.  Gallego,  in  Baltimore,  in  June,  1815,  who  accept- 
ed them,  and  made  arrangements  for  their  payment  in  Richmond. 
He  communicated  the  transaction  to  Mr.  Poiton,  his  partner  in 
this  place,  in  a  letter  which  contains  this  sentence:  <*  Be  so  good 
as  to  debit  Mr.  Henry  Newman,  senior,  to  notes  payable,  for 
the  sake  of  form,  and  that  the  amount  may  appear  against  him 
or  his  heirs,  when  I  am  no  more,  to  be  deducted  out  of  the 
share  coming  to  the  family."  It  also  appears,  that  this  debt  was 
charged  to  Newman  on  the  books  of  the  testator,  and  remained 
on  his  books  till  his  death.  His  will  was  made  in  the  year, 
1616. 

Some  objection  was  made  to  the  admission  of  the  letter  from 
Mr.  Gallego  to  Mr.  Poiton,  the  plaintiff  considering  it  as  irrele- 
vant, since  parol  and  extrinsic  testimony,  cannot  affect  the  con- 
struction of  a  will.  It  is  undoubtedly  true,  that  this  letter  can- 
not affect  the  construction  of  the  will,  nor  does  the  Court  look 
into  it  with  that  view.  If  it  has  any  bearing  on  the  question 
under  consideration,  it  is  on  an  entirely  distinct  part  of  it. 

Although  the  legacy  given  to  the  wife  does  not  become  the 
property  of  the  husband,  unless  reduced  to  possession,  yet  he 
has  a  right  to  reduce  it  to  possession,  and  may  demand  the  aid 
of  a  court  of  equity  for  that  purpose,  which  aid  will  be  furnish- 
ed as  of  course,  unless  the  Court  be  restrained  from  affording 
it,  by  considerations  which  are  never  disregarded.  These  con- 
siderations are  extrinsic  of  the  will,  and  depend  on  parol  testi- 
mony. Such  testimony  must  be  admitted  for  this  purpose.  In 
cases  where  the  husband  does  not  voluntarily  relinquish  his 
claim  to  a  legacy  bequeathed  to  his  wife,  but  asserts  that  claim 
in  equity,  if  a  distinct  claim  be  also  asserted  for  the  wife,  the 
Court  does  not,  as  a  matter  of  course,  settle  the  whole  on  the 
wife  as  her  separate  property,  but  secures  the  whole,  or  part  of 
it  to  her,  according  to  circumstances.  Where,  as  in  this  case, 
the  husband  voluntarily  relinquishes  his  marital  rights,  the  Court 
will,  undoubtedly,  sustain  that  relinquishment,  unless  it  be  made 
in  fraud  of  the  rights  of  others. 
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In  this  case,  there  is  reason  to  believe,  that  the  husband  is  in* 
solvent,  and  that  he  has  relinquished  to  his  wife  that  she  may 
receive  and  enjoy  the  legacy  bequeathed  to  her,  secured  from 
his  creditors.  In  this,  there  is  no  injustice ;  his  creditors  trusted 
to  his  own  resources  for  payment  of  their  claims,  and  had 
no  right  to  count  on  the  fortune  of  Mr.  Gallego.  Creditors, 
generally,  therefore,  cannot  compel  him  to  reduce  the  legacy 
of  his  wife  to  possession  for  their  benefit ;  but  the  application  of 
this  rule  to  a  creditor,  who  is  in  rightful  possession  of  the  legacy, 
and  has  probably  trusted  the  husband  in  the  confidence  that  the 
means  to  secure  repayment  are  in  his  own  hands,  is  very  much 
questioned.  The  relinquishment  of  the  husband,  and  the  conse- 
quent separate  claim  of  the  wife,  may  be  considered  as  parts  of 
the  same  transaction,  and  if  the  relinquishment  was  iniquitous, 
the  claim,  so  far  as  it  depends  on  that  relinquishment,  cannot  be 
supported.  If  it  was  perfectly  clear  that  the  testator,  at  the 
time  of  making  his  will,  or  at  the  time  of  his  death,  intended 
this  advance  to  the  husband  to  be  set  ofiT  against  the  legacy  to 
the  wife,  the  Court  would  feel  great  difficulty  in  disappointing 
such  intention.  But  this  is  not  perfectly  clear ;  the  debt  is  due 
from  Newman,  the  legacy  is  given  to  his  wife.  The  debt, 
therefore,  may  still  exist,  and  yet  not  be  a  set-oflT  against  the 
legacy.  Had  the  money  been  advanced  subsequent  to  the  date 
of  the  will,  there  would  have  been  more  reason  for  considering 
it  as  satisfaction  in  part  for  the  legacy,  but  even  then,  it  would 
not  necessarily  be  so  considered.  (3)  But  this  advance  being 
made  anterior  to  the  will,  gives  countenance  to  the  opinion  that 
the  testator  did  not  intend  it  as  a  deduction  from  the  legacy. 
The  will  being  subsequent,  and  to  a  diflerent  person,  furnishes 
probability  to  the  opinion,  that  if  a  provision  for  the  debt  had 
been  in  the  mind  of  the  testator,  his  will  would  have  given 
some  indication  of  his  intention  respecting  it  It  is  also  a  con- 
sideration not  to  be  disregarded,  that  the  fund  out  of  which 
this  legacy  is  to  be  paid,  does  not  comprehend  the  debt  due  from 
Newman. 

The  circumstances  of  the  parties,  and,  indeed,  the  two  letter^ 

(S)  9  Atk.  SU.-^Sditor.] 
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introduced  into  Ibe  cause,  lead  to  the  opinion  that  the  testator 
made  frequent  advances  to  his  relations,  and  that  this  particular 
advance  might  not  be  in  his  mind,  when  his  will  was  made. 

The  Court  does  not  perceive  in  the  case,  any  satisfactory 
evidence  that  equity  ought  to  restrain  the  full  operation  of  the 
instrument  by  which  Henry  Newman  relinquishes  his  marital 
right  in  this  legacy  to  his  wife,  and  is,  therefore,  of  opinion,  that 
it  ought  to  be  allowed  its  full  effect 

Note. — ^The  decree  rendered  in  this  cause,  directed  the  de- 
fendant, Chevallie,  to  pay  to  the  plaintiff  her  legacy,  without 
discounting  therefrom  the  92000,  due  from  the  plaintiff's  hus- 
band to  the  defendant's  testator,  but  left  open  for  future  con- 
sideration the  remaining  question  in  the  cause,  whether  the  sum 
of  $  1600,  stated  in  the  defendant's  answer,  to  be  attached  in 
his  hands  to  satisfy  a  debt  due,  or  claimed  to  be  due,  from 
Newman,  the  plaintiff's  husband,  by  process  of  foreign  attach- 
ment, pending  in  the  Superior  Court  of  Chancery  in  the  state  of 
Virginia,  at  Richmond,  be,  or  be  not,  justly  liable  to  such  attach- 
ment for  such  debt  ?  In  January,  1829,  the  Court  of  Chancery 
at  Richmond,  made  a  decree  in  favour  of  the  plaintiff  in  the 
foreign  attachment,  above  referred  to,  directing  Chevallie,  execu- 
tor of  Gallego,  to  pay  him  the  whole  amount  of  his  claim  out  of 
the  legacy  to  Mrs.  Newman,  thus  affirming,  as  it  seems,  that  a 
creditor  of  the  husband  may  subject  a  legacy  to  the  wife  to  the 
payment  of  his  debt,  before  it  has  been  reduced  into  possession 
by  the  husband.  The  chancellor  seems,  too,  not  to  have  re- 
garded the  act  of  relinquishment  of  Newman,  the  husband,  as  of 
any  validity.  At  the  May  Term  of  this  Court,  1829,  (present 
Marshall,  C.  J.,  and  Hat,  J.,)  the  cause  was  finally  disposed  of, 
and  a  decree  was  rendered,  which,  after  reciting  the  above  de- 
cree of  the  chancellor  in  the  state  court,  and  that  the  plaintiff 
had  admitted  by  her  counsel  that  she  had  received  the  whole 
amount  of  her  legacy,  except  the  portion  which  had  been  at- 
tached in  the  hands  of  the  executor,  directed  the  plaintiff  to  dis- 
miss her  bill,  which  was  done  accordingly. — [Editor.] 
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W.  obtained  a  loan  from  the  Bank  of  the  U.  S.,  with  S.  as  his  endorser.  The  note 
was  sabseqnently  endorsed  by  H.,  ibr  whose  indemnitj  for  any  loos  which  might 
accme  to  him  in  consequence  tfaereofl  W.,  the  drawer,  execnted  a  deed  of  tmst 
W.  afterwards  executed  other  deeds  of  trust  on  the  same  land  for  the  secority 
of  other  creditors,  and,  among  others,  of  V.  The  deed  for  the  benefit  of  H.,  was 
not  recorded,  but  fhll  notice  of  its  execution  was  given  to  V.  Before  the  deed 
to  V.  was  made,  he  made  a  calculation  of  the  amount  of  the  prior  liens,  and  said 
that  the  property  was  sufficient  to  pay  them,  and  secure  him.  The  land  was 
sold,  subject  to  the  prior  liens,  for  the  payment  of  V.'s  debt  V.  bid  the  amount 
of  his  debt,  and  the  property  was  struck  out  to  him.  V.  afterwards  died,  and  his 
executors  proposed  to  the  Bank  to  pay  the  note  on  which  S.  was  endorser,  on  con- 
dition that  the  Bank  would  institute  suit  against  S.  for  their  benefit,  to  which 
terms  the  Bank  acceded,  and  obtained  a  judgment  against  S.  S.  filed  his  bill, 
stating  these  circumstances  of  which  he  had  no  knowledge  until  the  judgment 
was  obtained,  as  he  averred,  and  prayed  an  injunction,  which  was  granted. 
The  injunction  was  made  perpetual. 
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THE  case  is  fully  stated  in  the  opinion  of  the  Court,  delivered 
as  follows,  by 

Marshall,  C.  J. — Blake  B.  Woodson  had  obtained  a  loan 
from  the  Bank  of  the  United  States  on  his  note,  with  John  T. 
Swan,  the  plaintiff,  as  his  endorser.  After  some  time,  an  addi- 
tional endorser  was  required  by  the  Bank,  whereupon  Walthal 
Holcombe  agreed  to  add  his  name  to  that  of  Swan,  upon  which, 
the  accommodation  was  continued.  In  October,  1818,  Blake 
B.  Woodson  executed  a  deed  conveying  a  tract  of  land  in  the 
county  of  Cumberland,  to  Benoni  Overstreet,  in  trust,  that  **  if 
the  said  Walthal  Holcombe  shall  be  likely  to  suffer  on  account 
of  the  undertaking  of  the  said  Walthal  Holcombe,  for  the  said 
Blake  B.  Woodson,  at  the  Bank  aforesaid,  in  the  opinion  of  the 
said  Benoni  Overstreet,  or  in  the  case  the  note  in  the  said  Bank 
now,  or  hereafter,  with  the  name  of  the  said  Walthal  Holcombe 
as  endorser  thereon  for  the  said  Blake  B.  Woodson,  shall  be 
protested,  whereby  the  said  Walthal  Holcombe,  his  heirs,  &c., 
shall  in  the  opinion  of  the  said  Benoni  Overstreet,  be  likely  to 
suffer  for  the  amount  of  any  such  protest,  costs,  and  charges,  or 
any  part  thereof,  the  said  Benoni  Overstreet  at  the  request  of 
the  said  Walthal  Holcombe,  shall"  on  thirty  days  notice,  pro- 
ceed to  sell  the  trust  premises. 

Blake  B.  Woodson  executed  other  deeds  of  trust  on  the  same 
land  for  the  security  of  other  creditors,  and  among  others,  for 
the  security  of  Samuel  W.  Yenable,  under  whose  deed  the  land 
was  sold,  and  the  said  Yenable  became  the  purchaser  thereof. 

The  deed  to  Benoni  Overstreet  for  the  benefit  of  Holcombe, 
was  not  recorded,  but  full  notice  of  it  was  given  to  Samuel  W. 
Yenable.  At,  and  before  the  sale,  it  was  shown  to  him  by  Be- 
noni Overstreet,  the  trustee.  After  he  had  read  it,  the  said  Over- 
street  observed  that  it  was  not  recorded,  on  which  Yenable 
admitted  its  validity  as  to  him.  Before  the  deed  to  secure 
Yenable  was  executed,  he  had  a  conversation  with  Edward 
Bedford  respecting  the  affairs  of  Blake  B.  Woodson,  in  which 
Bedford  informed  him  of  the  several  liens  on  Woodson's  land, 
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iucluding  that  for  the  security  of  Holcombe,  on  which  Venable 
made  a  calculation  of  their  amount,  and  said  that  the  land  would 
be  sufficient  to  discharge  those  liens  and  pay  the  debts  due  to 
liicn.  The  deed  for  his  benefit  was  executed  soon  afterwards. 
When  the  conversation  took  place  between  Venable  and  Over- 
Atreet  at  the  sale,  they  again  made  a  calculation  of  the  liens 
which  were  found  to  amount,  includii^  the  debt  due  to  the 
Baflk«  to  about  •  0000.  The  land  was  sold  for  the  payment  of 
the  debt  due  to  Venable,  subject  to  the  prior  liens,  among  which, 
the  debt  due  to  the  Bank  was  mentioned,  and  Venable  bid  the 
amount  of  his  own  debt,  and  being  the  highest  bidder,  the  l^nd 
was  struck  out  to  him. 

A  higher  price  had  been  offered  for  the  land  and  rejected  by 
Blake  B.  Woodson.  This  ofler  was  repeated  during  the  bidding, 
and  again  rejected,  about  which  time  the  land  was  struck  out 
to  Samuel  W.  Venable. 

The  accommodation  to  Blake  B.  Woodson,  with  John  T. 
Swan,  and  W.  Holcombe  as  endorers,  was  continued  by  the 
Bank,  and  before  any  change  took  place  in  the  debt,  Samuel  W. 
Venable  died,  leaving  N.  E.  Venable  and  A.  W.  Venable  his 
executors.  They  proposed  to  the  Bank  to  pay  the  debt,  provided 
the  Bank  would  put  the  note  in  suit  against  John  T.  Swan,  for 
their  benefit  This  proposition  was  acceded  to,  and  a  judgment 
obtained  in  the  i|ame  of  the  Bank  against  John  T.  Swan.  Swan 
filed  his  bill,  stating  the  foregoing  circumstances,  alleging  his 
ignorance  of  these  transactions,  until  after  the  judgment  was  ren- 
dered, and  praying  an  injunction.  The  defendants,  the  execu* 
tors  of  Samuel  W.  Venable,  admit  their  liability  to  W.  Hol- 
combe, but  insist  that  the  lien  of  Holcombe,  as  he  has  not  been 
compelled  to  pay  anything,  and  is  now  discharged  from  all  re* 
sponsibility,  cannot  be  set  up  by  the  plaintiff. 

It  is  perfectly  clear,  that  Holcombe,  as  a  subsequent  endorser, 
having  made  no  arrangement  whatever  with  Swan,  the  previous 
endorser,  which  connected  them  in  any  manner  with  each  other, 
would  not  have  been  responsible  to  Swan,  for  any  portion  of 
the  debt  paid  by  that  endorser,  but  would  have  had  recourse 
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agaiDst  Swan,  to  be  indemnified  for  any  sum  he  might  be  com- 
pelled to  pay.  It  must  be  admitted,  that  the  deed  of  trust  was 
intended  solely  as  an  indemnity  to  Holcombei  and  was  not  exe- 
cuted  for  the  benefit  of  Swan.  If  Swan  can  now  avail  himself 
of  it,  his  right  to  do  so  grows  out  of  subsequent  transactions. 

In  considering  this  case,  the  first  inquiry  that  presents  Itself  to 
the  mind  is,  could  Swan,  in  the  event  of  being  compelled  to  pay 
the  debt  to  the  Bank,  before  the  sale  of  the  trust  property,  have 
resorted  to  that  property  for  indemnity?  By  force  of  the  mere 
terms  of  the  deed,  he  undoubtedly  could  not ;  but  would  a  court 
of  equity  have  given  its  aid? 

The  property,  after  Holcombe  was  discharged  from  his  en- 
dorsement, would  have  reverted  to  Woodson,  and  the  trustees 
would  have  been  seized  in  trust  for  him.  Consequently,  any 
creditor  might  have  pursued  it;  and  a  court  of  equity  would, 
if  necessary,  at  least  have  removed  the  trust  out  of  the  way. 
But  when  the  land  became  charged  with  subsequent  deeds  of 
trust,  the  creditors  for  whose  benefit  those  deeds  were  made, 
would  not  be  postponed  to  that  made  for  Holcombe,  farther 
than  was  necessary  to  satisfy  the  terms  of  that  deed.  Conse- 
quently, Swan,  had  he  in  that  state  of  things  been  compelled  to 
pay  the  debt  to  the  Bank,  could  have  had  no  pretext  for  claim- 
ing the  aid  of  Holcombe's  deed  against  the  holder  of  any  sub- 
sequent deed,  or  against  any  purchaser  at  a  sale  made  in  pur- 
suance of  such  deed.  If  his  case  is  mended,  it  is  by  the  facts 
attending  the  sale,  and  the  discharge  of  the  note  in  Bank,  as 
disclosed  by  the  testimony. 

It  is  proved,  that  when  Mr.  Venable  obtained  the  deed  of 
trust,  he  valued  the  property  at  a  sum  sufficient  to  discharge  the 
debt  due  to  himself,  siler  discharging  all  prior  incumbrances, 
including  that  of  Holcombe.  It  is  also  proved,  that  this  com- 
putation was  again  made  at  the  sale,  and  that  the  land  was  at 
that  time  thought  a  good  purchase,  supposing  it  to  be  charged, 
not  contingently,  but  positively,  with  the  debt  to  the  Bank.  These 
facts  show,  that  in  the  mind  of  Mr.  Venable  himself,  the  debt 
due  to  the  Bank  constituted  a  part  of  the  purchase-money ;  and 
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would  probably  bave  nfforded  strong  inducements  to  any  cre- 
ditor, acting  solely  under  the  influence  of  his  own  feelings,  and 
with  the  single  desire  of  obtaining  his  debt,  to  press  Mr.  Hol« 
combe,  who  was  secured,  rather  than  Mr.  Swan,  who  could 
revert  to  no  fund  for  reimbursement  Had  the  creditor  pursued 
this  course,  the  land  purchased  by  Mr.  Yeiiable  would  have 
been  subjected  to  the  debt,  and  it  will  not  be  alleged  that  he 
could  have  had  any  recourse,  in  law  or  equity,  against  Mr. 
Swan  as  the  prior  endorser.  Had  the  land  still  retained  the  value 
at  which  it  was  estimated  when  sold,  all  will  admit  that  that  is 
the  course  which,  in  right  and  justice,  the  affair  ought  to  take. 

Butt  although  the  fact  is  not  alleged  in  the  record,  the  re- 
duced price  of  property,  real  as  well  as  personal,  is  a  matter 
of  general  notoriety,  and  will  certainly  justify  the  defendants  in 
avoiding  the  payment  of  this  debt,  if  the  law  will  enable  them 
to  do  so.  Had  the  Bank,  without  their  interposition,  proceeded 
of  itself,  to  coerce  payment  from  Mr.  Swan,  he  could  not,  per- 
haps, have  obtained  the  aid  of  a  court  of  equity.  Had  the  re- 
presentatives of  Mr.  Yenable  remained  passive  spectators  of 
the  procedure,  it  is  probable  that  the  circumstances  attending 
the  purchase  made  by  their  testator,  would  not  bave  affected 
the  estate.  But  they  have  not  remained  passive  spectators. 
The  Bank  has  acted  at  their  instigation,  and  by  their  procure** 
ment.  They  have  been  the  means  of  inducing  the  Bank  to  pro- 
ceed against  a  surety  having  no  indemnity,  rather  than  against 
one  holding  an  indemnity  from  the  original  creditor.  Although 
this  might  have  been  perfectly  justifiable  in  a  court  of  equity,  if 
disconnected  from  the  circumstances  attending  the  taking  of  the 
trust-deed,  and  the  sale  of  the  property  under  that  deed,  it  caur 
not  be  sustained  when  viewed  in  connexion  with  those  circum- 
stances. 

An  additional  argument,  which  has  been  auggested  by  my 
brother  judge,  is  entitled  to  great  weight  It  is,  that  if  Mr.  Ve- 
nable  may  coerce  the  payment  of  this  money  from  Swan  by 
using  the  name  of  the  Bank,  he  gives  Swan  an  action  lagain^t 
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WoodsoD»  and  thus  renders  Woodson  liable  for  the  money  "which 
his  land  was  intended  to  secure. 

The  injunction  is  made  perpetual. 

NoTB  BT  THE  Editor. — From  the  decree  perpetuating  the 
injunction  in  this  cause,  the  defendants,  executors  of  Samuel 
W.  Venable,  appealed  to  the  Supreme  Court  of  the  United 
States.  At  the  January  Term  of  the  Supreme  Court,  1830,  on 
motion  of  Mr.  Wirty  of  counsel  for  the  appellee.  Swan,  the  cause 
was  docketed  and  the  appeal  dismbsed,  *'  the  appellants  having 
failed  to  lodge  a  transcript  of  the  record  in  the  said  cause  with 
the  clerk  of  this  Court,  agreeably  to  the  rules  of"  the  Supreme 
Court   8  Peters,  68. 


Davis  v.  Palmer  and  The  Same  v.  M'Cormick. 

Before  Hon.  JOHN  MARSHALL,  Chief  Joatice  of  the  United  States. 
Hon.  GEORGE  HAY,  District  Judge. 

An  inventor  obtained  a  patent  for  certain  improvements  made  in  the  construction 
of  the  plough,  and  brought  suit  for  an  alleged  violation  of  his  patent-rights.  In 
the  description  of  those  improvements  which  is  annexed  to,  and  made  a  part  of 
the  patent,  after  reference  to  the  imperfections  of  the  mould-boards  formerly  in 
use,  the  specification  proceeds :  ^  In  order  to  meet  and  remedy  the  inconveniences 
arising  fbom  this  form  of  structure,  I  form  my  mould-board  into  a  difierent 
shape,  and  instead  of  working  the  moulding  part  or  fece  of  the  mould-boeird  to 
itrmgkt  Itnef,  mj  improvement  is  to  work  it  to  eircular  or  $phmc  Itfisf.  By  re- 
peated experiments,  I  have  ascertained  that  in  one  direction,  viz. :  from  a,  fig.  4,  (the 
ipomi  of  the  share)  inclining  to  the  back  part  of  the  mould-board,  the  circle  or  seg- 
ment to  which  the  mould-board  is  wrought,  should  have  about  three  times  the 
radius  of  the  smaller  segments,  represented  by  the  letters  e,  £,  Sfc.,  the  lormer 
being  about  thirty-six  inches,  the  latter  twelve.*'    After  a  detailed  descriptioii  of 
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the  new  mooIiLbourd,  the  speeification  prooeeds :  **  This  beiof  thus  worked  off, 
uniformly  fiirms  a  $ectUm  of  a  Uaodrmnic  or  wfiral  eurot^  and  when  applied  to 
practice,  is  fomid  to  fit  or  embrace  every  part  of  the  ftirrow-alice  far  more  than 
any  other  shaped  pbngh,  &&**    iftM  .- 

1.  That  this  patent  most  be  construed,  not  as  extending  to  aU  mould-boards  whose 
&oes  are  woriked  to  oretiisr  sr  agiknic  iines,  fiNrming  a  tgmnd  tf  « (oMdromte 
or  9firal  curve^  (which  general  description  would  apply  to  mould-boards  already 
in  use,  and  under  that  construction  the  patent  would,  consequently,  be  Toid^  but 
as  applying  only  to  mould-boards  whose  faces  are  worked  upon  transferse  dr. 
eolar  Unas,  whose  radii  are  in  the  estaet  proportion  of  thirty^iz  to  twelte.  The 
word  **  about'*  must  be  rejected  for  uncertainty. 

3.  That  it  is  the  province  of  the  Court  to  construe  the  patent  and  determine  what 
improvements  are  intended  to  be  patented,  and  of  the  jury  to  decide  whether 
those  improvements  are  described  in  the  patent  with  sufficient  clearness  to  en- 
able a  skilful  mechanie  to  construct  a  maohine  thereby.  In  deciding  thlsqoss- 
tioo,  the  jury  should  give  a  liberal  common  sense  construction  to  the  direotioiiB 
contained  in  the  specification. 

3.  That  so  much  of  the  patent  as  relates  to  the  fiice  of  the  mould-board,  is  not 
violated,  unless  the  same  circular  lines  are  adopted  as  are  described  in  the  spe- 
dfication,  but  if  the  imitation  be*so  nearly  exact  as  to  sattsfy  the  jury  that  the 
imitator  intended  to  copy  the  model,  and  to  make  some  almost  imperoeirtihle 
variation  for  the  purpose  of  evading  the  right  of  the  patentee,  this  may  be  con. 
■idered  as  a  firaud  on  the  law,  and  such  slight  variation  be  disregarded. 

4  That  a  particular  description  of  the  mould-boards  formerly  in  use,  is  not  neces- 
sary to  give  validity  to  the  patent ;  a  reference  to  them  in  general  terms,  which 
are  not  untrue,  or  a  referenoe  to  a  particular  mould-board  generally  kttown,a^ 
ouDpanied  by  such  an  intelligible  description  of  what  is  new,  as  wUl  enaUa  a 
workman  to  dlBtinguish  it  fVom  the  old,  is  sufficient 

5.  That  although  the  act  of  Congress  declares,  **that  ttmply  changing  the  form  or 
prop<Mrt]oii  of  any  machine,  shall  not  be  deemed  a  discovery,**  yet,  when  the 
change  of  ibrm  or  proportion  produces  a  new  efieet,  of  which  the  jury  must 
judge,  it  is  not  timply  a  change  of  form  or  proportion,  and  does  not  come  within 
the  inhibition  of  the  statute. 

THE  plaintiff,  Gideon  Davis,  brought  his(  several  actions  on 
the  case  against  the  defendants,  to  recover  treble  damages  un- 
der the  statute,  for  an  alleged  violation  of  the  plaintiff's  patent- 
rights,  as  the  inventor  of  certain  new  and  valuable  improve- 
ments in  the  plough.(l)    The  declarations,  which  are  identical, 

(1)  Sec  the  act  of  Congress  **  to  extend  the  privilege  of  obtaining  patents,  and 
to  enlarge  and  define  the  penalties  fiir  violating  the  righto  of  patentees,**  sec  3« 
passed  17Uk  of  April,  1800.  Story's  L.  U.  S.,  Vol.  I,  p.  753^[£ditor.] 
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contained  various  counts.  The  first  count  charged  the  defend- 
ants with  having  made  and  sold  divers  improved  ploughs  upon  the 
said  improved  planj  and  in  imiiaiion  qfihe  said  invention  of  the 
plaintiff. 

The  second  count  charged,  that  the  defendants  had  made  and 
sold  divers  ploughs,  partly  upon  the  said  improved  plan,  and 
partly  in  imitation  thereof. 

The  third  count  charged,  that  the  defendants  did  counterfeit 
and  did  use  and  put  in  practice^  the  improvement  and  invention 
of  the  plaintiflfl 

The  fourth  count  charged,  that  the  defendants  did  make  divers 
ploughs,  on  the  improved  plan  and  in  imitatimi  of  the  invention 
of  the  plaintiff. 

And  the  fifth  count  charged,  that  the  defendants  did  make 
divers  ploughs,  partly  on  the  improved  plan,  and  partly  in  imita- 
tion of  the  invention  of  the  plaintiff. 

On  the  1st  of  October,  IS3&,  letters  patent  were  issued  to  the 
plaintiff,  granting  to  him  for  the  space  of  fourteen  years,  the 
exclusive  right  of  constructing,  &c.,  ploughs  upon  his  improved 
plan,  and  to  the  patent  was  annexed  a  diagram  and  schedule, 
which  were  made  a  part  thereof,  descriptive  of  the  improvements 
which  the  plaintiff  claimed  to  have  discovered.    The  specifica- 
tion describing  the  face  of  the  mould-board  of  the  new  plough, 
is  as  follows:^ — ^**The  general  principle  heretofore  concurred  in 
by  all  scientific  men,  who  have  turned  their  attention  to  this 
subject,  is,  that  as  the  furrow-slice  is  detached  from  the  solid 
ground,  at  a  straight  line  parallel  to  the  surface,  at  such  depth 
as  may  be  required,  that  it  should  be  raised  and  turned  over,  so 
as  to  retain  as  far  as  possible  the  same  flat  shape.    In  order  to 
accommodate  the  face  of  the  mould-board  to  this  idea  of  raising 
the  furrow-slice  up  and  turning  it  over,  it  has  been  so  con- 
structed as  to  form  straight  lines  lengthwise,  either  horizontal 
or  a  little  inclined,  and  also  to  correspond  with  another  set  of 
straight  lines  at  right  angles  with  the  land-side,  or  nearly  so, 
commencing  at  the  point  touching  the  edge  of  the  share,  and 
lower  edge  of  the  mould-board.   These  lasf  mentioned  straight 
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lines,  as  they  recede  from  the  point  of  commencementy  gradu* 
ally  change  from  a  horizontal  to  a  perpendicular  direction,  and 
even  pass  beyond  the  perpendicular  so  far  as  to  give  the  proper 
overjet  behind.  It  has  been  thought  that  mould-boards  so  con-* 
structed  v^ould  fit  and  embrace  every  part  of  the  furrow-slice 
in  the  operation  of  turning  it  over,  not  observing  that  the  fur- 
row-slice must  necessarily  acquire  a  convex  form  on  the  under 
aide,  during  the  operation  by  which  it  is  raised  up  and  turned 
over. 

**  The  truth  is,  however,  that  in  raising  and  turning  over  the 
furrow-slice,  it  always  either  acquires  a  convex  form  on  the 
under  side,  or  else  it  is  turoken  off  into  pieces,  and  thrown  over; 
as  might  therefore  be  anticipated,  it  will  be  found  that  all  these 
mould-boards  which  are  constructed  on  these  principles,  wear 
through  in  the  operation  of  ploughing  about  midway,  while  the 
upper  and  lower  edges  are  scarcely  rubbed.  It  also  necessa* 
rily  results,  that  ploughs  of  this  construction  work  hard,  and 
are  of  heavy  draught,  because  the  mould-board,  not  being  adapt- 
ed to  the  convex  form  which  the  furrow-slice  is  disposed  to  as« 
same,  lifts  the  furrow-slice  at  a  single  point,  and  that  in  the 
middle,  instead  of  being  equally  applied  throughout  the  entire 
operation. 

^  In  order  to  meet  and  remedy  the  inconveniences  arising 
from  this  form  of  structure,  I  form  my  mould-board  into  a  dif- 
ferent shape;  and  instead  of  working  the  moulding  part,  or  face 
of  the  mould-board  to  straight  lines,  my  improvement  is  to 
work  it  to  circular  or  spheric  lines.  By  repeated  experiments, 
I  have  ascertained,  that  in  one  direction,  viz.:  from  a,  (the  point 
of  the  share)  inclining  to  the  back  part  of  the  mould-board,  the 
circle  or  segment  to  which  the  mould-board  is  wrought,  should 
have  about  three  times  the  radius  of  the  smaller  segments,  re- 
presented by  the  letters  c,  c,  &c.,  the  former  being  about  thirty- 
six  inches,  the  latter  twelve.  In  order  then,  to  shape  the  mould- 
ing part,  or  the  face  of  the  mould-board,  having  obtained  a 
suitable  block,  I  begin  by  laying  off  the  bottom,  (figs.  3  and  4,) 
by  circular  or  spheric  lines  at  a,  a,  a,  a.    If  I  intend  to  con- 
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Struct  a  plough  of  the  proper  size  to  cut  and  turn  a  twelve  inch 
furrow,  I  strike  this  segment  of  a  circle  of  thirty-six  inches 
radius,  (fig.  1,)  and  at  twenty-four  inches  back  from  the  point 
to  bi  at  right  angles  with  the  land-side,  this  circle  will  intersect 
the  angle  line.  This  circle  is  extended  out  from  the  land-side. 
Then  I  work  the  block  to  fit  the  same  segment  inclined  from  a, 
(fig.  4,)  at  the  point  of  the  share  to  a,  at  a  perpendicular  raised 
twelve  inches  from  the  horizon,  with  the  circle  extended  in 
towards  the  land-side.  Then,  having  wrought  the  shape  of 
these  two  lines,  I  apply  the  circular  part  of  the  smaller  segment, 
(fig.  2)  and  work  the  face  of  the  mould-board  until  that  seg- 
ment will  have  an  equal  bearing  on  all  parts,  corresponding 
with  the  cross-lines  c,  c,  c,  &c.,  which,  if  produced,  would  all 
terminate  at  a  point  at  d,  which  is  about  thirty-six  inches  from 
the  perpendicular  where  the  line  a,  a,  crosses  the  line  dy  b.  This 
being  thus  worked  off,  uniformly  forms  a  section  of  a  loxodro- 
mic,  or  spiral  curve,  and  when  applied  to  practice,  is  found  to 
fit  or  embrace  every  part  of  the  furrow  slice,  far  more  than 
any  other  shaped  plough.  The  plough  may  be  made  larger  or 
smaller,  suited  to  deep  or  shallow  ploughing,  by  enlarging  or 
diminishing  the  radii  of  the  segments  which  it  is  wrought  by. 

**  Believing  that  this  mode  of  shaping  the  moulding  part,  or 
face  of  the  mould-board  is  an  original  invention  of  my  own, 
not  heretofore  used  or  known,  and  that  it  is  a  most  important 
improvement  in  the  shape  of  the  plough,  I  claim  the  exclusive 
privilege  of  making,  using,  and  vending  the  same." 

The  defendants  pleaded  *'not  guilty,"  and  on  the  trial,  moved 
the  Court  to  give  the  jury  a  series  of  instructions,  which  are 
stated  and  discussed  in  the  following  opinion. 

Marshall,  C.  J. — ^These  suits  are  brought  by  the  plaintiff,  to 
recover  damages  for  the  alleged  violation  of  his  patent,  for  an 
improvement  on  the  plough.  His  improvement  is,  in  part,  made 
on  the  face,  throat,  and  hind  part  of  the  mould-board.  The 
counsel  for  the  defendants  have  moved  the  Court, 

1.  To  declare  the  patent  void,  because  the  specification,  so 
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far  as  it  regards  the  improvements  in  the  mould-board,  does 
not  describe  this  part  of  the  improvement  with  the  certainty  re« 
quired  by  the  act  of  Congress.(3) 

Should  the  patent  be  submitted  to  the  jury,  they  then  move 
that  it  be  accompanied  with  the  following  instructions ; 

1.  That  so  much  of  the  patent  as  respects  the  face  of  the 
nioi|ld-board  is  not  violated,  unless  the  defendants  have  adopted 
the  same  spheric  lines  as  are  described  in  the  plaintiff's  specific 
cation. 

2.  That  the  jury  must  be  satisfied  that  the  former  mould- 
board  is  described  with  sufficient  certainty,  to  distinguish  be- 
tween it  and  the  improvement  claimed. 

3.  If  the  jury  shall  be  satisfied  that  M'Cormick  has  made  and 
used  mould-boards,  worked  out  by  transverse  and  concave  cir- 
cular lines,  before  the  plaintiff  obtained  his  patent,  or  made  his 
alleged  improvement,  then  the  particular  spheric  lines  described 
in  his  specification  constitute  only  a  change  of  form  and  pro- 
portion, and  is  not  an  invention  capable  of  being  patented. 

In  the  course  of  the  argument,  the  counsel  have  also  con- 
tended that  the  same  uncertainty  exists  in  that  part  of  the 
specification  which  describes  the  throat  and  hind  part  of  the 
mould-board,  as  in  that  which  describes  its  face. 

1.  We  will  first  consider  the  proposition,  that  the  patent  is 
void  for  uncertainty. 

It  is,  undoubtedly,  the  province  of  the  Court  to  construe  every 
written  instrument  offered  in  evidence ;  and  it  results  from  this 
duty,  that  if  the  instrument  be  so  uncertain  in  its  terms  as  to 
have  no  meaning ;  if  it  be  insensible,  or  have  no  applicatiop  to 
the  case,  it  may  be  rejected.  Is  the  patent,  on  which  the  present 
actions  are  founded,  of  this  description  T 

The  specification.  No.  1,  relates  to  the  face  of  the  mould- 
board.  It  consists,  first,  of  a  general,  and  then  of  a  more 
particular  description  of  this  part  of  the  improvement.  The 
defendants  contend  that  these  descriptions  are  uncertain  ii) 
themselves,  and  that  there  is  also  a  fatal  uncertainty  which  of 

9)  See  Act  of  Feb.  31, 1793,  Story*!  Laws  U.  &  Vol.  I,  p.  301 ;  aee.  Z^BdU^.] 
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them  describes  the  improvement  for  which  the  plaintiff  claims 
his  patent 

The  plaintiflT,  after  a  general  description  of  the  mould-board 
then  in  use,  and  the  inconveniences  arising  from  its  form,  pro- 
ceeds thus : — "  In  order  to  meet  and  remedy  the  inconveniences 
arising  from  this  form  of  structure,  I  form  my  mould-board  into 
a  diflerent  shape,  and,  instead  of  working  the  moulding  part,  or 
face  of  the  mould-board  to  straight  lines,  my  improvenient  is  to 
work  it  to  circular  or  spheric  lines/'  The  specification  then 
proceeds  to  a  more  particular  description  of  the  lines  used,  and 
of  the  manner  in  which  they  are  applied,  in  order  to  form  the 
face  of  the  mould-board. 

The  counsel  for  the  plaintiff  seem  disposed  to  consider  this 
general  description,  as  constituting  the  essential  part  of  the  spe- 
cification, and  the  subsequent  more  particular  description,  as 
merely  an  illustration  of  the  general  principle,  as  one  mode  of 
carrying  it  into  execution. 

If  the  specification  will  admit  of  this  construction,  then  the 
subsequent  and  particular  description  may  be  expunged  without 
affecting  the  patent  A  principle  remains  the  same,  whether  it 
be  accompanied  by  any  case  put  for  illustration  or  not  It  may 
be  comprehended  more  easily,  but  is  not  varied  by  the  illustra- 
tion. • 

If  we  consider  this  general  part  of  the  specification  as  stand- 
ing alone,  and  as  describing  this  part  of  the  improvement,  it  is 
not  liable  to  the  charge  of  uncertainty.  It  claims,  as  an  im- 
provement, "  to  work  it  (the  mould-board)  by  circular  or  sphe- 
ric lines.^  Every  mould-board  worked  by  circular  or  spheric 
lines,  however  those  lines  may  cross  each  other,  and  whatever 
may  be  their  relative  proportions,  is  within  the  plaintiflf's  patent 
If  the  face  of  no  mould-board  previously  in  use  will  fit  this  de- 
scription, the  plaintiflf's  patent  may,  perhaps,  legally  cover  the 
broad  ground  it  would  occupy.  But  if  any  mould-board  pre- 
viously in  use  would  fit  this  description,  then  the  plaintiff  would 
claim,  as  his  invention,  that  which  was  previously  known,  and 
his  patent  would  be  void« 
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But  we  do  not  think  the  specification  will  admit  of  diis  con« 
struction*  It  proceeds  to  say,  ^*  By  repeated  expericoeiils  I  hare 
ascertained,  that  in  one  direction,  viz :  from  a,  fig.  4,"  (which 
is  the  point  of  the  share)  '<  inclining  to  the  back  part  of  the  moukt- 
board  the  circle  or  segment  to  which  the  mould- board  is  wrought, 
should  have  about  three  times  the  radius  of  the  smaller  s^gmenta 
represented  by  the  letters  c,  c,  &c.,  the  former  being  about  thirty- 
six  inches,  the  latter  twelve."  This  is  intended  for  a  plough 
which  will  turn  a  furrow-slice  of  twelve  inches.  The  specifi- 
cation then  proceeds  to  detail  minutely  the  mode  of  operation 
by  which  these  lines  are  to  be  applied,  in  order  to  give  the  face 
of  the  mouMrboard  the  required  shape,  and  says:  «*The  ploi^h 
Riay  be  made  larger  or  smaller,  suited  to  deep  or  shalbw  plough- 
ing by  enlarging  or  diminishing  the  radii  of  the  segments  which 
it  is  wrought  by." 

^  Believing/'  the  specification  adds,  '*  that  this  mode  of  shap- 
ing the  moulding  part,  or  face  of  the  mould-board,  is  an  (M'iginal 
invention  of  my  own,  not  heretofore  used  or  known^  and  that 
il  is  a  most  important  improvement  in  the  shape  of  the  plot^h, 
I  claim  the  exclusive  privilege  of  making,  using,  and  vending 
the  same." 

This  claim  applies  conclusively,  we  think,  to  the  particular 
and  laboured  description  of  the  mould-board  which  immediately 
precedes  it  The  language  seems  to  us  to  require  this  construc- 
tion ;  and  the  subject  seems  also  to  require  it  If  the  patent 
were  to  extend  to  all  mould-boards  worked  out  to  circular  lines, 
crossing  each  other  in  any  direction,  or  in  any  proportioD»  it 
would  be  unnecessary  to  describe  with  so  much  labour  and  mi* 
nuteness,  the  direction  of  the  k>ngitudiaal  and  perpendicular  cir- 
cular lines,  by  which  the  face  of  the  mould-board  should  be  work- 
ed out,  and  the  proportions  those  lines  should  bear  to  each  other, 
and  the  size  of  the  plough.  It  is  obvious,  then,  that  the  person 
who  makes  his  improvement  to  consist  in  the  peculiar'  shape 
given  to  the  face  of  his  mould-board,  and  who  describes  the 
lines  and  their  several  proportions,  which  will  give  that  pecidiar 
shape,  must  mean  to  apprq)riate  the  shape  produced  by  the  ap- 
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plication  of  those  new  lines.  We  are  then  decidedly  of  opinion, 
that  a  mould-board  conforming  to  the  particular  description 
contained  in  the  specification,  is  the  invention  which  the  plain- 
tiff claims,  and  that  instead  of  being  a  mere  illustration  of  the 
principle  stated  in  the  introductory  part  of  the  specification,  it 
is  itself  the  essential  improvement,  of  which  only  a  general  idea 
.  was  given  in  the  introductory  pari. 

It  is  contended  on  the  part  of  the  plaintiff  that,  if  the  patent 
be  limited  to  the  more  particular  part  of  the  specification,  still 
the  claim  is  not  confined  to  mould-boards  worked  out  by  seg- 
ments of  circles  of  the  exact  form  and  proportions  mentioned 
in  the  specification.  To  support  this  argument,  counsel  rely  on 
the  word  "  about,"  which  is  introduced  into  the  description ;  be 
has  found,  Mr.  Davis  says,  by  repeated  experiments,  that  the 
segment  of  the  larger  circle  should  have  about  three  times  the 
radius  of  the  smaller  segments,  &c.  The  claim,  therefore,  is 
not  for  a  mould-board  of  the  precise  shape  described,  but  for 
one  "  about"  the  shape  described. 

It  will  at  once  be  perceived,  that  unless  the  extent  of  this 
word  "  about,"  be  limited,  it  introduces  all  the  uncertainty 
which  it  was  supposed  would  be  fatal  to  the  patent,  according 
to  the  general  description  contained  in  the  introductory  part  of 
the  specification.  If,  instead  of  thirty-six  inches  and  twelve, 
the  proportions  may  be  thirty-seven  and  eleven,  thirty-eight  and 
ten,  why  not  forty  and  eight,  or  thirty-five  and  fifteen  ?  The 
proportions  may  be  enlarged  or  diminished,  and  with  every 
change  of  proportion,  the  shape  of  the  mould-board  will  be 
changed.  If  this  be  the  construction  of  the  patent,  then  it  co- 
vers all  the  various  forms  of  mould-boards  which  may  be  made 
under  this  latitudinous  exposition  of  its  terms ;  and  if  any  mould- 
board  has  been  previously  used,  whose  face  may  be  formed  by 
transverse  segments  of  circles,  whose  radii  bear  to  each  other 
"  about"  the  proportion  of  thirty-six  to  twelve,  the  patent  is 
void. 

Will  it  be  said  that  it  may  be  left  to  the  jury  to  determine, 
what  is  "  about"  the  proportion  particularly  designated  ?  This 
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expedient  will  not  remove  the  difficulty.  We  doubt  how  far  it 
may  consist  with  the  principle  that  the  Court  is  to  construe 
every  written  instrument  But,  waiving  this  doubt,  if  the  word 
has  any  limits,  they  must  be  always  the  same.  When  applied 
to  a  mould-board,  it  cannot  be  endowed  with  ah  elastic  principle, 
to  expand  or  contract  itself  according  to  circumstances.  It 
cannot  admit  of  being  varied  to  a  certain  extent,  if  no  mould- 
board  has  been  in  use  of  the  shape  which  that  degree  of  varia- 
tion would  produce,  and  at  the  same  time  of  being  restricted,  if 
a  mould-board  of  such  a  shape  has  been  in  use.  The  word 
**  about,"  cannot  be  equivalent  to  a  general  claim  of  the  exclu- 
sive right  to  all  concave  mould-boards,  varying  in  any  degree 
from  those  previously  in  use.  The  definiteness  of  the  shape, 
which  the  specification  professes  to  give  to  the  mould-board, 
cannot  be  sacrificed  by  this  loose  word.  It  is  further  observa- 
ble, that  where  the  specification  describes  the  process  of  the 
workman,  it  drops  the  word  ^'  about" 

It  has  been  supposed  that  the  precise  proportion  required  be- 
tween the  radii  of  the  larger  and  smaller  segments  of  circles, 
may  be  relaxed  under  the  concluding  part  of  the  description. 
After  giving  the  mode  of  operation,  the  specification  adds : — 
''  This  being  thus  worked  off,  uniformly  forms  a  section  of  a 
loxodromic  or  spiral  curve,  and  when  applied  to  practice,  is 
found  to  fit  or  embrace  every  part  of  the  furrow-slice,  far  more 
than  any  other  shaped  plough." 

The  argument  is,  that  it  is  a  mould-board  whose  face  forms 

a  section  of  a  loxodromic  or  spiral  curve  that  is  patented,  and 

that  any  lines  which  will  give  such  a  surface,  are  within  the 

deification,  and  consequently,  within  the  patent 

Without  noticing  the  difliculties  growing  out  of  this  construc- 

tion,  it  is  sufficient  to  say,  that  the  specification  does  not  claim 

the  ioxodromic  or  spiral  curve  as  the  invention,  but  states  it  as 

the  result  of  the  prescribed  application  of  the  transverse  circu- 

t^r  lin^s,  the  application  of  which,  in  the  relative  proportions 

prescriljed,  is  the  invention.     The  language  of  this  part  of  the 

*P^*^*fioation,  tends  to  confirm,  we  think,  the  opinion  already 
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niAcated,  that  the  plamtiff  intended  to  claim  a  monld-board  of 
the  precise  and  definile  shape  prescribed,  not  one  about  that 
'shape.  He  says  hi*  mouki-board,  *«  so  woited  off,**  ♦*  when  ap- 
ipSusi  to  practice,  is  found  to  fit  or  enlace  every  part  of  the 
furrow-slice,  far  more  than  any  other  shaped  ploi:^h.'' 

In  con^ruing  this  specification,  we  must  keep  in  view  the 
notice  of  the  improvement  which  Mr.  Davis  chdms  to  have  in- 
Tented  and  to  describe.  It  is  an  improv^m^it  in  the  shape  of 
«L  machine  winch  has  been  in  common  use  a  great  number  of 
years,  and  in  a  great  variety  of  shapes.  The  concave  mould- 
board  has  been  long  considered  as  the  most  eligible  shape  that 
part  of  the  plough  can  assume,  and  modtiplied  essays  have  been 
made  to  perfect  it.  Mr.  Davis  has  recently  added  to  their 
fiomber ;  be  piH^fesses  to  have  discovered  that  precise  concavity 
in  the  surface  of  the  morid-board,  which  will  better  than  any 
^ther  fit  every  part  of  the  Ainiow-sitce»  and>  oonsequently,  tarn 
it  over  with  less  labour.  For  this  dtiacovery  he  tjtaims  a  patent ; 
we  may  i^asonaUy  expect*  that  a  specificatioa  for  jroch  a  pat- 
ent, will  give  a  iirecise  and  definite  shape  to  tbe  knprovement 
to  be  patMted. 

We  are  Ihen  decidedly  of  opinion,  that  in  confllming  this  ape- 
-cification,  Ihe  woihI  **  aboiit**  must  be  disregarded,  and  the  pa- 
tetft  be  restricted  to  die  mould-board  •«  described,  independent 
t>f  4hat  wt^. 

If  we  consider  the  particular  part  of  the  apeoificBtion  as  de- 
scribifig  4ie  object  to  be  patented,  tbe  defendants  insist  that  the 
description  gi^ven  in  that  part  is  not  sufllciently  clear  to  enaUe 
a  "skUfol  mechanic  to  "contract  the  machine. 

It  may  not,  perhaps,  be  -easy  to  draw  a  precise  line  of  distioc- 
^n  between  a  spec^atioa  so  uncertain,  as  to  daim  no  par- 
ticular improvement,  and  a  specification  so  uncertain  as  not  to 
enable  a  skilful  workman  to  understand  the  improvement,  and 
to  construct  it  Tet,  we  think,  the  distinction  exists.  If  it  does, 
it  is  witimi  the  province  of  the  jury  to  decide,  whether  a  skilfcl 
woi^kman  can  carry  into  execution  the  plan  of  the  inventor.    In 
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decidiiig  tiiiB  questioii)  the  jury  will  give  a  liberal  common  sense 
construcUofi  to  tiie  directkms  cootaiDod  in  the  8pecification.(3) 
If  the  patent  be  submitted  to  the  jury,  the  defendants  request 
the  Court  to  give  the  several  instnictions  which  have  beeo  id- 
ready  mentioned. 

1.  The  first  is,  that  so  much  of  the  patent  as  relates  to  the 
face  of  the  moidd^board  is  not  Tiobtted,  unless  the  defendants 
have  adopted  the  same  circohur  lines  as  are  described  in  the 
specification* 

This  instruction  will  be  given.  But  it  may  perhaps  be  un- 
derstood with  some  slight  modification.  The  patent,  undoubt- 
edly, covers  only  the  improvement  precisely  described.  But  if 
the  imitation  be  so  nearly  exact  as  to  satisfy  the  jury  that  the 
imitator  attempted  to  cq>y  the  model,  and  to  make  some  almost 
imperceptible  variation,  for  the  purpose  of  evading  the  right  of 
the  patentee,  this  may  be  considered  as  a  fraud  on  the  law,  and 
such  sl^ht  variation  be  disregarded. 

2.  The  mooai  instruction  is,  that  the  jury  must  be  satisfied 
^t  the  former  nsonld-board  is  described  with  sufficient  cer- 
tainty, to  distingdish  between  it  and  the  improToment  claimed. 

We  do  not  think  a  paiticidar  descrq)tion  o(  the  former  mould- 
board  is  necessary.  A  general  reference  to  it,  either  in  general 
terms  which  are  not  untrue,  or  by  reference  to  a  particular 
inookl-board,  commoniy  known,  accompanied  by  such  a  de- 
scription of  the  zmprovement  as  will  enable  a  workman  to  dis- 
tinguish what  is  new,  will  be  sufficient. 

3.  The  Court  is  also  requested  to  instruct  the  jury  that,  if 
M'Cormick  has  made  and  used  mould-boards,  worked  out  by 
transverse  circular  lines,  so  as  to  produce  a  concave  surface, 
before  the  plaintiflT  obtained  his  patent,  or  made  his  alleged  im- 
provement, then  the  particular  lines  described  in  his  specifica- 
tion, constitute  only  a  change  of  form  and  proportion,  not  an 
invention  capable  of  being  patented. 

(3)  See  the  able  opinions  of  Mr.  Jaatioe  Story,  in  Ames  «.  Howard  et  al^  re- 
ported in  1  Sainner*a  Rep.  489,  and  of  Mr.  Justice  Baldwin,  in  Whitney  et  aL  «. 
Emmettetal.   1  Baldwin's  Rep.  303^£tftlor.] 
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It  is  stated  on  both  sides,  that  the  clause  in  the  statute,  to 
which  this  instruction  refers,  is  one  of  considerable  doubt  It 
is  in  these  words:  ''  And  it  is  hereby  enacted  and  declared,  that 
simply  changing  the  form  or  the  proportion  of  any  machine, 
shall  not  be  deemed  a  discovery."(4) 

In  construing  this  provision,  the  wbrd  *^  simply,"  has,  we  think, 
great  injduence.  It  is  not  every  change  of  form  and  proportion 
which  is  declared  to  be  no  discovery,  but  that  which  is  simfhf 
a  change  of  form  or  proportion,  and  nothing  more.  If,  by 
changing  the  form  and  proportion,  a  new  effect  is  produced, 
there  is  not  simply  a  change  of  form  and  proportion,  but  a 
change  of  principle  also. 

In  every  case,  therefore,  the  question  must  be  submitted  to 
the  jury,  whether  the  change  of  form  and  proportion,  has  pro- 
duced a  different  efiect 

With  respect  to  the  throat  and  hind  part  of  the  mould-board, 
the  Court  need  only  say,  that  the  description  of  the  specifica- 
tion is  general,  not  giving  the  particular  shape  of  those  parts  of 
the  mould-board.  If  either  the  throat  or  hind  part  of  a  mould- 
board,  was  in  use  before,  which  answers  the  description  con- 
tained in  this  specification,  then  the  plaintiff  has  patented  what 
belonged  to  the  public,  and  his  patent  is  void. 

Note. — ^Ader  the  opinion  of  the  Court  was  delivered,  both 
suits  were  dismissed  agreed ;  each  party  paying  his  own  costs. 

.  (4)  Act,  1793,  before  referred  to.   Story*s  Laws  U.  &  VoL  I,  p.  301 ;  •ec.2.— 
[Editor.] 
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. .  ^^tute  of  Frauds,  avoids  all  covinous  conveyances,  made  with  intent  to  delay, 

itu^^^'*  or  defraud  creditors,  but  does  not  extend  to  conveyances  made  on  valua- 

^^^'Vftsideration,  and  in  good  faith :  therefore,  where  husband  and  wife,  made 

.     '^^''^yance  of  land  to  trustees,  for  the  use  and  benefit  of  the  wife,  in  consider- 

^  ^'^    ^^Cthe  wife's  relinquishing  her  right  of  dower  in  other  lands,  for  the  pav- 

l_^  ^    ^=»^  her  husband's  debts,  although  the  value  of  the  right  of  dower,  is  only 

^^^^^  ^  third  of  the  value  of  the  land  conveyed  for  her  benefit,  yet  such  convey. 

J^^^     .    *^    not  absolutely  void,  but,  in  a  court  of  law,  must  be  adjudged  to  be  valid. 

^       *^^fe-^equacy  of  price  may  be  so  great,  as  to  be  evidence  of  fraud,  proper  to 

'^K^iitted  to  a  jury ;  but  is  not  in  itself  a  fraud,  on  which  a  court  of  law  will 

Altho    ^^^^"■^ce  a  deed  to  be  absolutely  void. 

.        S*^:^    a  court  of  equity  would  consider  the  deed  before  described,  as  being  held 
^^  .^^^*%.  for  the  wife,  only  to  Ihe  value  of  the  dower  she  has  released,  and  for  the 
I  n«»/^^^**  as  to  the  residue :  yet  in  a  court  of  law,  the  deed  cannot  be  sustained 
^^   .     tf^^^  ^^^  avoided  in  part,  but  will  be  considered  as  entirely  good. 

*  *"»  obtained  a  judgment  at  law  against  K.,  in  December,  1824,  and  sued 

elegit  in  November,  1895 :  meanwhile,  that  is,  in  March,  18S5,  M.,  R.  & 
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G^  other  crediton  of  K^  obtained  a  decree  from  the  ooart  of  chancery,  direeting 
a  sale  of  land  which  had  been  conveyed  by  K.  to  trustees,  for  the  benefit  of  his 
wife,  (made  houa  Jide,  and  for  valoable,  though  inadequate,  consideration,)  and 
that  out  of  the  proceeds  of  the  sale,  the  trustees  for  the  wife,  should  first  be  paid 
the  amount  of  the  consideration  which  had  actually  passed  fixxn  the  wife,  and 
then  the  residue  to  be  applied  to  the  extinguishment  of  the  debt  of  the  said  M^ 
R.  &  6.  Held:  That  the  judgment-creditors,  W.  Sc  C,  (who  had  their  elegit 
executed  whilst  the  sale  was  being  made  under  the  decree,)  cannot  recover  the 
land  in  ejectment  against  the  purchaser  under  the  decree. 

THIS  case  is  fully  stated  in  the  follawing  opinion,  given  by 
the  Chief  Justice,  on  the  22d  day  of  May,  1626 : 

Marshall,  C.  J. — This  cause  comes  on  upon  a  special  ver- 
dict, found  in  an  ejectment  brought  to  obtain  possession  of  a 
lot  in  the  city  of  Richmond,  which  was  taken  by  virtue  of  a 
writ  of  elegit  issued  on  a  judgment  of  this  Court  The  eject- 
ment being  the  prescribed  mode  for  obtaining  actual  possession 
in  such  a  case,  the  question  is,  was  this  lot  subject  to  the  writ 
when  it  was  executed  ? 

The  judgment  was  rendered  in  favour  of  the  plaintiffs,  against 
John  King,  on  the  18th  day  of  December,  in  the  year  1824L 
The  writ  of  elegit,  issued  on  the  14th  of  November,  1825.  The 
special  verdict  finds,  that  John  King  was  seized  in  fee  of  the  lot 
on  which  the  inquisition  was  taken,  on  the  30tb  of  September, 
1810,  on  which  day  he  conveyed  a  part  of  the  premises  to  John 
Gibson  and  John  MCrea,  in  trust  for  the  security  of  a  debt  in 
the  deed  mentioned.  On  the  9th  of  October,  he  conveyed  the 
residue  of  the  premises  to  the  same  trustees  also,  for  the  benefit 
of  a  creditor  in  that  deed  mentioned. 

The  debt  secured  by  the  deed  of  September,  181§,  was  pay- 
able by  instalments,  the  last  of  which  fell  due  on  the  16th  day 
of  January,  1822,  and  the  deed  stipulated  that  the  said  King, 
ehould  retain  the  possession  and  receive  the  profits,  until  default 
should  be  made  in  the  last  payment 

The  debt  secured  by  the  deed  of  October,  was  also  payable 
by  instalments,  the  last  of  which  fell  due  on  the  24th  day  of  Ja- 
nuary, 1825,  and  the  trustees  were  to  sell,  if  on  that  day  any 
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part  of  the  debt  should  remain  unpaid.  The  interest  of  the  said 
John  King,  so  far  as  it  was  a  present  interest,  was  unquestion- 
ably subject  to  an  elegit.  It  remainsi  then,  to  inquire,  whether 
this  interest  has  been  so  transferred,  as  to  be  placed  out  of  the 
reach  of  that  writ 

On  the  22d  of  March,  1830,  John  King,  and  Helen  8.  King, 
his  wife,  in  pursuance  of  an  agreement  to  make  a  reasonable 
provision  of  the  dower  of  the  said  Helen  S^,  which  is  recited 
in  the  deeds,  conveyed  the  dower-right  of  the  said  Helen  S.  to 
certain  real  estate,  which  had  been  previously  conveyed  by  the 
said  John  King,  in  trust  for  certain  creditors  in  the  said'  deeds 
mentioned. 

On  the  dOth  of  March^  1820,  John  King,  conveyed  certain 
real  property^  including  the  premises  in  the  declaration  mention- 
ed, to  Peter  V.  Daniel  and  James  Rawlings,  in  trust  for  his 
said  wife.  This  deed  professes  to  be  made  in  consideration  of 
the  agreement  recited  in  the  deed  of  the  22d  of  the  same  month, 
and  after  its  execution,  the  trustees  received  the  rents  of  the 
said  tenement  for  the  benefit  of  the  said  Helen  S.  The  jury 
find,  that  at  the  date  of  this  deed,  John  King  was  greatly  em^ 
barrassed  in  his  circumstances,  and  had  conveyed  a  great  part 
of  his  property  in  trust  for  his  creditors.  They  also  find,  that 
the  dower-right  conveyed  in  the  deed  of  the  22d  of  March,  was 
worth  $  1016  67,  and  that  the  dower-right  of  the  said  Helen  S., 
in  other  property  conveyed  by  her  husband,  but  not  by  herself, 
was  worth  $1777;  and  that  the  property  conveyed  by  the 
deed  of  the  30th  of  March,  in  satisfaction  of  dower  released 
by  the  deed  of  the  22d  of  March,  was  worth  9  3040. 

The  defendant  claims  under  a  sale  made  in  pursuance  of  an 
interlocutory  decree  of  the  court  of  chancery  for  the  state,  which 
was  pronounced  on  the  26th  day  of  March,  1825,  in  a  suit 
brought  by  Mollin,  Rankin,  &  Gallop,  creditors  of  the  said 
King,  to  set  aside  the  deed  of  the  30th  of  March,  1820,  as  being 
fraudulent  as  to  creditors. 

The  plaintiflfs  were  not  parties  to  this  suit,  and,  consequently, 
are  not  bound  by  the  decree.    They  have  therefore  a  right  to 
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re-examine  the  validity  of  the  deed,  which  was  the  subject  of 
that  decree.  Having  obtained  their  judgment  before  the  decree 
was  pronounced,  and  having  issued  their  writ  of  elegit  while 
that  judgment  was  in  force,  the  decree,  however  correct  in 
its  principles,  must  leave  the  property  subject  to  the  lien,  if  any, 
which  was  created  by  the  judgment 

If  the  deed  of  the  dOth  of  March,  1820,  was  absolutely  void, 
then  the  interest  which  the  deed  of  the  22d  of  the  same  month 
left  in  John  King,  was  liable  to  his  creditors,  and  was  bound  by 
the  plaintiflfs  judgment.  If  that  deed  was  valid,  no  interest  re^ 
mained  in  John  King,  other  than  an  equity  of  redemption.  The 
dower  relinquished  by  Mrs.  King  constituted,  certainly,  a  valid 
consideration  for  a  deed  which  should  settle  on  her  a  faur  equi- 
valent for  that  right  But  the  dower  which  she  relinquished 
was  worth  but  little  more  than  one-third  of  the  property  con- 
veyed to  her  as  that  equivalent  A  court  of  chancery  may,  very 
properly,  and  does  consider  such  a  deed,  as  being  held  in  trust 
for  the  wife,  to  the  value  of  the  dower  she  has  released,  and  for 
the  creditors  as  to  the  residue.  But  how  is  such  a  deed  treated 
in  a  court  of  common  law? 

At  law,  the  deed  cannot  be  sustained  in  part  only,  but  must 
be  entirely  good  or  entirely  void. 

The  statute  of  frauds  avoids  all  covinous  conveyances  made 
with  the  intent  to  delay,  hinder,  or  defraud  creditors,  but  does 
not  extend  to  conveyances  which  are  made  on  good  considera* 
tion  and  in  good  faith.  It  has  been  already  said,  that  the  dower 
released  by  Mrs.  King  under  an  agreement  to  make  an  adequate 
settlement  on  her,  was  a  good  consideration,  in  the  sense  in 
which  those  words  are  used  in  the  act,  and  I  can  find  no  case  in 
which  a  court  of  law  has  ever  held  a  deed  of  settlement  on  a 
wife  to  be  absolutely  void,  because  the  estate  conveyed  was 
worth  more  than  the  price  for  which  it  was  conveyed.  Mere 
inadequacy  of  price  may  be  so  great  as  to  be  evidence  of  fraud, 
to  be  submitted  to  a  jury,  but  has  never  been  determined  to  be, 
in  itself,  a  fraud  for  which  a  court  will  pronounce  a  deed  to 
be  absolutely  void.    In  this  case,  the  jury  have  not  found  fraud. 
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There  is  no  secret  trust  for  the  benefit  of  the  husband.  On  the 
contrary,  the  trustees  were  put  in  possession  of  the  property, 
and  received  the  profits  for  the  separate  use  of  the  wife. 

The  plaintiffs  contend,  that  though  the  jury  have  not  found 
fraud,  they  have  found  facts  which  amount  to  fraud,  and  have 
submitted  the  question  to  the  Court,  whether  upon  those  facts  the 
law  be  for  the  plaintiffs  ? 

Without  affirming  or  denying,  that  a  verdict  may  present  a 
case  to  the  Court  which,  though  it  does  not  contain  a  specific 
finding,  that  the  deed  is  covinous  or  fraudulent,  or  made  to  de- 
ceive or  delay  creditors,  may  contain  such  equivalent  matter  as 
will,  in  point  of  law,  show  the  deed  to  be  void,  I  will  hazard 
the  opinion,  that  mere  evidence  of  fraud,  circumstances  which 
may  or  may  not  accompany  covin,  do  not  constitute  such  a 
case.  The  Court  will  consider  those  circumstances  on  which 
the  plaintiflfs  rely,  as  amounting,  in  themselves,  to  a  fraud. 

1.  The  first  is,  the  difi^erence  between  the  value  of  the  dower 
which  has  been  relinquished,  and  the  property  which  has  been 
settled  in  compensation  for  that  dower. 

The  Court  has  already  said,  that  this  difference,  if  the  convey- 

ance  be  made  with  a  real  intent  to  pass  the  property,  does  not, 

of  itself,  vitiate  the  deed  in  a  Court  of  law.   If  the  value  of  the 

dower  had  been  a  few  dollars  or  cents  less  than  the  value  of  the 

property  conveyed  in  satisfaction  of  it,  no  person  would  sup- 

pose  the  deed  to  be  a  nullity  on  that  account    And  if  a  small 

difierence  of  value  would  not  avoid  it,  what  is  the  difference 

that  will  T    Where  does  the  law  stop  ?    The  difference  may  be 

80  great  as  to  satisfy  the  conscience  of  the  jury,  that  the  con- 

vejrance  is  intended  to  cover  the  property  from  the  just  claims 

of  creditors ;  but  as  a  mere  question  of  law,  I  can  find  nothing 

in  the  books  which  vrill  justify  a  court  in  saying,  that  a  deed, 

otherwise  unexceptionable,  is  void,  because  the  consideration  is 

of  less  value  than  the  property  conveyed. 

2.  The  other  circumstance  on  which  the  plaintiffs  rely  is,  that 
the  deed  of  the  30th  of  March,  conveys  all  the  property  of  John 
King,  which  property  still  remained  in  his  possession.    The 
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verdict  finds  the  deed ;  but  does  not  find  that  it  comprehended 
all  his  property.  On  this  subject  the  jury  say :  *'  We  find  that 
at  the  date  of  the  deed  last  mentioned,  the  said  King  was  greatly 
embarrassed  in  his  circumstances ;  and  the  greater  part  of  his 
property  was  conveyed  by  deeds  of  trust,  to  secure^the  debts  in 
those  deeds  specified."  This  finding,  certainly  does  not  show 
that  the  whole  of  his  property  was  comprehended  in  the  deed 
of  the  30th  of  March,  1820.  The  jury  find  a  subsequent  deed, 
dated  on  the  24th  of  May,  in  the  same  year,  which  purports  to 
convey  other  property  to  trustees  for  his  creditors.  The  deed 
of  the  30th  of  March,  certainly  stipulates  for  the  surplus  mo- 
ney arising  from  his  property,  which  was  conveyed  in  trust ;  but 
only  the  greater  part  of  his  property  was  so  conveyed. 

Neither,  does  the  verdict  show  that  King  retained  possession 
of  the  property.  The  deed  itself  does  not  stipulate  for  his  re- 
taining possession,  and  it  authorizes  the  trustees  to  receive  the 
rents  for  the  separate  use  of  his  wife.  It  authorizes  her  resi- 
dence in  any  tenement  which  she  might  elect,  which  was  not 
rented  out,  but  this  is  not  a  stipulation  for  the  possession  even 
of  that  tenement,  much  less  of  the  whole  property  by  the  hus- 
band. The  verdict  does  not  show  that  this  privilege  was  ever 
exercised,  or  could  have  been  exercised. 

It  appears  to  me,  that  the  deed  of  the  30th  of  March,  1620, 
was  valid  at  law,  and  conveyed  the  interest  which  was  left  in 
the  said  John  King,  by  the  deed  of  the  30th  of  September,  1819. 

It  remains  to  inquire,  how  far  the  proceedings  in  chancery 
can  efiect  this  cause. 

The  court  of  chancery  sustained  the  deed  to  the  extent  of  the 
consideration  which  moved  from  Mrs.  King,  but  no  farther ; 
and  directed  the  property  to  be  sold  and  the  residue  of  the 
money  to  be  paid  to  the  creditor,  at  whose  suit  the  sale  was 
decreed*  The  plaintifis  in  this  cause,  were  not  parties  to  that 
suit,  and  were,*  consequently,  not  bound  by  the  decree ;  but  if 
they  would  avail  themselves  of  it,  they  must  admit  its  validity. 
They  cannot  take  a  part,  and  reject  a  part  of  it 

The  decree  ascertains  the  value  of  the  dower-right  of  Mrs. 
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King,  and  limits  her  claim  under  the  deed  to  that  value,  which 
amount  was  received  before  the  service  of  the  elegit. 

The  sale  under  the  decree  was  made  while  the  marshal  of 
this  Ck)urt  was  taking  the  inquisition  for  the  extent  of  the  lot, 
and  the  chancellor  has  directed  a  conveyance  to  be  made  to 
the  purchaser.    • 

The  counsel  for  the  plaintifls  has  taken  several  exceptions  to 
the  proceedings  in  chancery,  which  would  be  considered,  if  the 
verdict  showed  a  title  at  law  in  the  plaintiffs,  independent  of  the 
decree  of  the  court  of  chancery.  But  the  verdict,  I  think,  does 
not  show  such  a  title,  and  I  do  not  think  that  this  is  a  case  in 
which  the  decree  can  be  taken  in  part,  and  rejected  in  part. 

I  am  therefore  of  opinion,  that  the  law  on  this  special  verdict 
is  for  the  defendant. 


The  United  States  v.  Moore's  AnMiifisTRATOR. 

Before  Hon.  JOHN  MARSHALL,  Chief  Justice  of  the  United  SUtes. 
Hon.  PHILIP  P.  BARBOUR,  District  Judge. 

A  manhal  is  liaUe,  upon  his  official  bond,  for  the  failure  of  his,  deputy  to  serre 
original  process;  but  the  measure  of  his  liability,  is  the  extent  of  the  injury  re- 
ceived by  the  plaintiff,  produced  by  such  negligence.  If  the  loss  of  the  debt,  be 
the  Street  Ugal  eansiquenee  of  the  failure  to  serve  the  process,  the  amount  of  the 
debt  is  the  measure  of  damages;  but  the  mere  fiulnre  to  execute  the  process, 
does  not,  in  itself,  necessarily  infer  the  loss  of  the  debt  to  the  plaintifi^  by  the 
negligence  of  the  officer,  because,  the  plaintiff  might  sue  out  other  process,  on 
the  fiilure  of  the  officer  to  execute  the  first  process.  The  question,  whether  the 
loss  of  the  debt  umm,  or  toos  not^  the  direct  legal  consequence  of  the  negligence 
of  the  officer,  is  a  question  of  fact,  depending  on  circumstances,  of  which  the 
jury  must  judge. 

Where  a  writ  ofeapia$  ad  retpemdendum^  comes  to  the  hands  of  a  deputy. marshal 
who  arrests  the  debtor,  and  the  debtor  thereupon,  pays  to  the  deputy  the  amount 
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of  the  debt  for  which  he  was  gaed,  and  the  officer  diachargea  the  debtor  firom 
cnstody,  and  retoma  the  writ,  **  debt  and  coats  satisfied,**  this  is  not  an  official 
act  which  binds  his  principal.  The  deputj-marshal  is  a  mere  ministerial  offi- 
cer, and  he  has  no  right  to  adjukt  the  debt,  and  make  himself  responsible  to  the 
plaintiffi  He  is  bound  to  pursue  the  mandate  of  the  writ,  and  that  requires  him 
to  arrest  the  debtor,  and  take  bail.  The  diacharge  of  the  debtor  from  custo- 
dy, without  taking  bail,  is,  indeed,  a  misfeasance  in  office,  for  which  his  prin- 
cipal, the  marshal,  is  responsible;  but  he  is  only  responsible  to  the  extent  of  the 
injury  done  to  the  plaintiff.  The  return  of  tho  deputy,  shows  that  no  bail  waa 
taken,  and  if,  by  taking  out  other  process,  the  plaintiff  could  have  secured  bis 
debt — ^which  is  a  fact  to  be  determined  by  the  jury— the  loss  of  the  debt  to  the 
plaintiff,  is  not  the  necessary  legal  consequence  of  the  conduct  of  the  deputy* 
and  no  injury,  in  a  legal  sense,  is  done  to  the  plaintiff  thereby. 

THIS  was  an  action  of  debt,  brought  upon  an  official  bond, 
executed  by  the  defendant's  intestate,  Andrew  Moore.  The 
bond  was  executed  in  1815,  in  the  penalty  of  $20,000,  and 
the  condition  of  the  bond  was,  that  the  principal  obligor,  An- 
drew Moore,  should  faithfully  discharge  the  duties  of  marshal 
of  the  district  of  Virginia.  This  suit  was  brought  in  June,  1825. 
The  declaration  claimed  the  penalty  of  the  bond,  and  the  de- 
fendant pleaded,  conditions  performed.  The  plaintiffs  filed  their 
replication,  assigning  several  breaches  of  the  condition  of  the 
bond,  viz : 

1.  That  on  the  16th  day  of  May,  1816,  an  execution  in  favour 
of  the  United  States,  was  issued  from  the  District  Court  of  the 
United  States,  held  at  Norfolk,  upon  a  judgment  rendered 
against  John  H.  Fawn,  for  9 1548  85,  with  interest  from  the 
14th  day  of  January,  1816,  directed  to  the  marshal  of  the  Vir- 
ginia district,  which  came  to  the  hands  of  William  P.  Foster, 
the  duly  qualified  deputy  of  Andrew  Moore,  and  that  by  virtue 
thereof,  the  amount  of  the  execution  was  levied,  and  recovered 
by  the  said  deputy,  for  which  he  had  failed  to  account  to  the 
United  States. 

2.  That  on  the  18th  day  of  May,  1816,  a  writ  of  capias  ad 
reipondendum  was  issued  against  Goodnow  &  Wales,  debtors 
of  the  United  States,  at  the  suit  of  the  United  States,  for  the 
sum  of  $022  95,  with  interest  from  the  11th  day  of  May,  1816, 
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directed  to  the  marshal  of  the  Virginia  district;  and  on  the  2d 
day  of  July,  another  writ  of  capias  ad  respondendum  ^as 
issued  against  Thomas  Powell,  also  a  debtor  of  the  United 
States,  at  the  suit  of  the  United  States,  for  the  sum  of  $  185  96 
with  interest  from  the  19th  of  June,  1616,  also  directed  to  the 
marshal  of  the  Virginia  district,  which  writs  were  issued  from 
the  clerk's  office  of  the  same  court,  and  at  the  dates  of  their 
emanation  respectively,  came  to  the  hands  of  the  said  William 
P.  Foster,  the  deputy  of  Andrew  Moore;  but  the  deputy  utterly 
neglected  to  execute,  or  make  due  return  on  either  writ,  where- 
by the  United  States  was  prevented  from  recovering  judgments 
against  each  of  their  debtors,  and  the  debts  were  wholly  lost 
to  them. 

3.  That  the  debts  mentioned  in  the  second  breach  being  due 
to  the  United  States,  and  the  writs  having  been  issued  and 
come  to  the  hands  of  the  said  deputy,  as  therein  set  forth,  the 
deputy  arrested  the  debtors  by  virtue  thereof,  who  thereupon 
respectively  paid  to  him  the  full  amount  of  their  debts,  and  the 
deputy  forthwith  discharged  the  defendants  from  arrest,  and 
wilfully  failed  to  make  due  return  of  the  said  arrests  or  either 
of  them,  or  to  account  for,  and  pay  the  amounts  so  levied  to  the 
United  States,  whereby  the  United  States  was  prevented  from 
obtaining  judgments  against  their  debtors,  and  the  debts  were 
wholly  lost  to  the  plaintiffs. 

4.  That  the  money  mentioned  in  the  first  breach,  having  been 
levied;  and  the  writs  mentioned  in  the  second  breach  having 
issued,  and  come  to  the  hands  of  the  said  deputy,  and  the 
amount  of  the  debts  mentioned  in  the  third  breach  having  been 
received  by  the  deputy,  as  therein  set  forth,  respectively;  on  the 
16th  of  November,  1810,  on  the  motion  of  the  United  States, 
by  their  attorney,  the  said  District  Court  of  the  United  States, 
held  at  Norfolk,  adjudged,  that  Andrew  Moore  was  liable  for 
the  three  debts  above  recited,  and  that  an  attachment  should 
issue  against  him  for  his  failure  to  pay  them ;  and  the  plaintiffs 
averred  that  the  said  judgment  and  the  attachment  it  awarded, 
had  not,  in  any  manner  been  discharged  or  satisfied,  and  that 
the  debts  remained  wholly  unpaid. 
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At  the  May  Term  of  this  Court,  1828,  the  jury  found  the  fol- 
lowing special  verdict,  assessing  contingent  damages:  ^^We 
find  for  the  plaintiffs  on  the  first  breach  assigned,  and  assess 
their  damages  to  the  value  of  $1548  85,  with  interest  thereon, 
from  the  14th  of  January,  1816,  till  paid. 

**  And  we  find  for  the  plaintifis  on  the  second  breach  assigned, 
and  assess  their  damages,  by  reason  of  that  breach,  to  the  value 
of  91108  21,  with  interest  on  $922  95,  from  the  11th  of  May, 
1816,  and  interest  on  $185  36,  from  the  9th  of  June,  1816,  till 
paid. 

*'  And  we  find  for  the  plaintifis  on  the  third  breach  assigned, 
and  assess  their  damages,  by  reason  of  that  breach,  to  the  same 
amount  and  interest  assessed  on  the  second  breach. 

'^  And  we  find  for  the  plaintifis  on  the  fourth  breach  assigned, 
and  assess  their  damages,  by  reason  of  that  breach,  to  the  value 
of  $2657  06,  with  interest  on  $1548  85,  part  thereof  from  the 
14th  of  January,  1816,  and  on  9922  95,  another  part  thereof, 
from  the  1 1th  of  May,  1816,  and  on  •  185  36,  the  residue  there- 
of, from  the  9th  of  June,  1816,  till  paid. 

<<  And  if  the  Court  shall  render  judgment  for  the  plaintiffi  on 
the  fourth  breach  assigned,  then  we  find  for  the  defendant  on 
the  other  breaches;  and  if  the  Court  shall  be  of  opinion  that  the 
plaintifis  are  not  entitled  to  judgment  on  our  finding  on  that 
breach,  and  shall  be  of  opinion  that  they  are  entitled  to  recover 
on  either  the  second  or  third  breach,  then  we  find  for  the  de- 
fendant on  that  one  of  the  said  second  or  third  breaches,  on 
which  judgment  shall  not  be  entered,  so  that,  in  any  event,  the 
total  amount  of  damages  assessed  against  the  defendant,  on  all 
the  breaches  for  which  judgment  is  to  be  rendered,  shall  not 
exceed  the  amount  above  assessed  on  the  fourth  breach." 

Chief  Justice  Marshall  delivered  the  following  opinion  of  the 
Court,  (present,  Marshall,  C.  J.  and  P.  P.  Barbour,  J.,)  on  the 
above  verdict,  and  the  case  stated  by  the  parties,  which  is  set 
forth  in  the  opinion  itself. 


Marshall,  C.  J. — This  is  an  action  of  debt  brought  upon  the 
ofiicial  bond  of  the  marshal  of  this  district,  the  intestate  of  the 
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defendaoty  upon  which  the  jury  have  found  a  verdict  which  as- 
sesses contingent  damages,  dependent  on  a  case  stated  by  the 
parties.  This  case  is  so  stated,  as  to  require  the  Court  to  take 
into  view  the  instructions  which  would  have  been  given  to  the 
jury  at  the  trial,  had  instructions  been  asked. 

The  first  breach  assigned  in  the  replication  is,  that  the  mo- 
neys were  received  by  the  deputy  of  the  marshal  for  the  United 
Slates,  on  executions  placed  in  his  hands,  which  money  has 
never  been  paid  oven    On  this  breach  no  controversy  arises. 

The  second  breach  assigned  is,  that  two  writs  of  capias  ad 
re$po7idendum  were  issued  against  debtors  of  the  United  Statei^ 
which  were  placed  in  the  hands  of  the  same  deputy,  who  ne- 
glected them  or  either  of  them,  or  to  return  them  or  either  of 
them, — **  Whereby,  the  United  States  were  prevented  from  re- 
covering judgment  against  each  of  the  said  debtors,  and  each 
of  them  have  been,  and  are,  totally  lost  to  the  said  United  States." 
Damages  are  assessed  to  the  amount  of  these  two  debts. 

The  case  stated,  is  that  two  writs  of  capias  ad  respondett' 
dtun,  against  two  several  debtors  of  the  United  States,  were 
placed  in  the  hands  of  the  deputy,  who,  instead  of  executing 
them,  received  the  sums  due  from  the  several  defendants,  and 
made  return  thereof  on  the  writs,  after  which  the  suits  were  dis- 
missed. The  United  States  have  never  received  this  money, 
and  they  now  claim  it  from  the  estate  of  the  marshal. 

In  this  second  assignment  of  breaches,  the  receipt  of  the  money 
is  not  brought  into  view.  The  neglect  of  duty  in  not  serving  the 
process,  is  the  fault  alleged  to  have  been  committed  by  the 
officer;  and  for  this  neglect  his  principal  is  unquestionably  liable. 
But  what  is  the  extent  of  his  liability  7 

But  one  general  answer  can  be  given  to  the  question.  As  in 
all  other  instances  of  neglect,  he  is  liable  to  the  extent  of  the 
injury  produced  thereby.  This  to  be  ascertained  by  jury.  The 
replication  alleges  that  the  debt  has  been  lost  thereby:  and  if 
this  fact  be  as  alleged,  the  amount  of  the  debt  is  the  measure 
of  damages.  But  this  is  a  subject  fur  the  consideration  of  the 
jury.  It  was  not  submitted  to  the  jury,  and  has  been  transferred 
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to  the  Court.  If  the  loss  of  the  debt  was  the  direct  and  legal 
consequence  of  this  neglect,  the  verdict  ought  to  stand ;  but  if 
this  be  a  subject  on  which  the  judgment  of  the  jury,  under  the 
instruction  of  the  Court  ought  to  be  exercised,  then  it  would  be 
improper  in  the  Court  to  decide  upon  it  until  that  judgment  is 
exercised.  It  is  too  obvious  to  require  discussion,  that  the  loss 
of  a  debt  is  not  the  necessary  consequence  of  neglecting  to  serve 
the  first  process  which  coines  to  the  hands  of  the  officer.  The 
law  provides  for  new  process ;  and  the  question,  whether  that 
new  process  may  not  be  as  available  to  the  plaintiff  as  the  origi- 
nal process,  depends  on  circumstances,  of  which  the  jury  must 
judge. 

If,  in  this  case,  the  plaintiff  has  been  prevented  from  issuing 
new  process  by  the  act  of  the  officer,  that  is  not  alleged  in  this 
part  of  the  replication.  If  it  may  be  given  in  evidence  on  this 
real  assignment,  then  we  must  look  in  the  act  which  is  alleged 
to  have  arrested  further  proceedings.  That  act  is  the  receipt 
of  the  money  due  to  the  United  States. 

If  the  officer  was  not  authorized  to  receive  this  money,  his 
receipt  of  it  could  not  bind  the  United  States,  nor  prevent  fur- 
ther proceedings  according  to  law.  If  he  was  authorized  to  re- 
ceive it,  the  defendant  will  admit  that  the  plaintiff  could  pro- 
ceed no  farther ;  and  that  the  loss  of  the  debt  is  the  consequence 
of  not  serving  the  process,  and  receiving  the  money.  This 
question  will  be  properly  considered,  under  the  third  breach  as- 
signed in  the  replication. 

3.  The  third  breach  is,  that  the  officer  did  arrest  the  said 
debtor,  as  commanded  by  the  said  process,  who,  thereupon, 
respectively  paid  to  the  said  deputy,  the  full  amounts  of  their  re- 
spective debts  aforesaid  ;  and  in  consideration  thereof,  the  said 
deputy  did  then  and  there  discharge  the  said  debtors  from  the 
arrests  aforesaid,  and  wilfully  failed  to  make  due  return  of  the 
said  arrests,  or  either  of  them,  or  to  account  for  and  pay  the 
amounts  so  received  from  said  debtors,  or  any  part  thereof,  to 
the  said  United  States,  whereby  the  said  United  States  was  pre- 
vented from  obtaining  judgments  against  their  said  debtors  for 
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their  said  debts,  and  the  said  debts  were,  and  are  M^hoUy  lost  to 
the  said  United  States. 

To  support  this  breach,  it  would  be  necessary  to  show,  in  the 
first  place,  that  the  debtors  were  arrested. 

This  is  not  proved ;  but  may,  and  perhaps  ought  to  be,  as*- 
sumed  by  the  jury,  from  the  facts  admitted  in  the  case.  The 
material  inquiry,  then,  presents  itself:  Was  the  receipt  of  the 
money  an  official  act  ?  Was  it  authorized  by  the  mandate  of 
the  writ? 

We  are  decidedly  of  opinion  that  it  was  not.  The  mandate 
of  the  writ  was  to  take  the  person  of  the  defendants  mentioned 
therein,  and  to  have  them  before  the  Court,  to  answer  the 
United  States  in  a  plea  of  debt,  &c.  A  controversy  exists  be- 
tween the  parties,  which  is  to  be  adjusted,  not  by  the  officer,  but 
by  the  Court  His  duty  is  ministerial,  not  judicial.  It  is  to  bring 
the  debtor  into  Court  to  receive  its  judgment,  not  to  render  that 
judgment 

The  sum  actually  due,  is,  generally,  less  than  that  demanded 
in  the  writ,  and  in  these  cases,  it  was  considerably  less.  The 
officer  does  not  know  officially  the  real  amount  of  the  debt,  and, 
consequently,  cannot  adjust  it  and  receive  the  money.  If  he  is 
not  authorized  to  ascertain  the  sum  due,  and  to  receive  that 
sum,  neither  is  he  authorized  to  receive  the  whole  sum  mention- 
ed in  the  writ,  and  to  discharge  the  persons  arrested.  His  duty 
is  prescribed  by  the  words  of  the  writ ;  he  is  to  obey  its  man- 
date. It  would  be  time  misapplied  to  enter  into  a  considera- 
tion of  the  consequences  of  permitting  the  officer  to  depart  from 
the  mandate  of  the  writ,  and  to  make  himself  accountable  to 
the  United  States,  when  not  authorized  by  law  so  to  do.  It  is 
enough  to  say  that  the  writ  did  not  authorize  him  to  receive  the 
money,  and  that  its  receipt  was  not  an  official  act.  Since  the  mo- 
ney was  not  received  by  virtue  of  the  writ,  with  the  authority 
of  which  the  deputy  was  entrusted,  his  principal  cannot  be 
chargeable  by  the  legal  force  of  that  receipt ;  if  he  is  charge- 
able, it  is  in  consequence  of  the  official  acts  performed  or  omit- 
ted by  his  deputy.    The  act  performed  is,  making  his  return, 
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which  is,  **  debt  and  cost  satisfied."  The  charge  in  the  replica* 
tion,  is,  that  upon  receiving  the  money  he  discharged  tlie 
debtors* 

That  this  proceeding  is  a  misfeasance  in  oiEce,  which  sub^ 
jects  the  principal  to  the  action  of  the  United  States,  is  not  con- 
troverted ;  but  on  this  breach,  as  on  the  second,  the  amount  of 
damages  depend  on  the  amount  of  injury.  The  return  of  the 
officer  did  not  prevent  the  United  States  from  taking  such  far- 
ther steps  as  is  authorized  by  law ;  if  the  return  shows  service 
of  the  process,  the  plaintifis  might  proceed  against  the  defen- 
dants and  the  marshal  for  want  of  bail ;  if  it  does  not  show  ser- 
vice, or  if  it  shows  a  discharge,  the  plaintiffs  might  sue  out  a 
new  process.  The  return  that  the  debt  was  satisfied,  did  not 
bind  the  United  States.  The  amount  of  injury,  therefore,  de- 
pends on  all  the  circumstances,  and  those  circumstances  must 
be  weighed  by  a  jury. 

The  counsel  for  the  United  States  insists,  that  the  money  re- 
ceived by  the  deputy,  is  the  measure  of  damage  sustained  by 
the  United  States,  that  the  deputy  is  responsible  for  the  sum  so 
received,  and  as  he  received  it  by  colour  of  his  office,  the  prin- 
cipid  is  also  responsible  to  the  same  extent. 

But  if  the  receipt  of  this  money  did  not  stop  the  United 
States,  if  it  was  not  an  official  act  authorized  by  the  process  or 
by  law,  the  loss  of  the  debt  does  not  appear  to  be  a  necessary 
consequence  from  the  return  on  the  writ,  or  the  neglect  to  take 
bail. 

NDTE.-r-After  the  above  instructions  were  given,  the  jury 
found  for  the  plaintiffs  on  the  first  breach  assigned,  as  in  the 
special  verdict ;  for  the  defendant,  on  the  second  and  fourth 
breaches,  and  for  the  plaintiffs  on  the  third,  q^ssessing  their  dam- 
ages on  that  breach  to  ope  cent. 
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Before  Hon.  JOHN  MARSHALL,  Chief  Justice  of  the  United  SUtee. 

The  proceeds  of  the  sale  of  the  real  estate  of  J.  L^  deceased,  constituting  a  rtrj 
large  fund,  being  in  the  hands  of  the  Federal  Court,  for  distribution  among  his 
creditors,  the  executor  of  W.  L.  M.,  a  ward  of  J.  L^  moved  the  court  for  an 
order  that  he  should  receive  the  amount  of  the  ward^s  claim  against  J.  L.*s  es- 
tate, which  had  been  established  by  a  decree  of  the  Court  of  Chancery  for  the 
state  of  Virginia.  The  fund  in  possession  of  the  court  being  inadequate  for  the 
payment  of  all  the  debts  of  J.  L.,  deceased,  for  which  his  real  estate  was  bound, 
the  executor  of  the  ward  claimed  the  whole  amount  of  the  debt  doe  to  his  testa- 
tor,  both  as  a  creditor  by  bond  (the  guardian  having  given  a  bond  in  which  his 
heirs  were  bound),  and  by  virtue  of  the  acts  of  assembly  of  Virginia,  in  such 
cases  provided. 

By  the  law  of  Virginia,  it  is  provided,  that  the  **  estate  of  a  guardian  or  cnratoir, 
appointed  under  this  aet,  not  under  a  specific  lien,  shall,  after  the  death  of  such 
guardian  or  curator,  be  liable  for  whatever  may  be  due  from  him  or  her,  on  ac- 
count of  his  or  her  guardianship,  to  his  or  her  ward,  be^e  any  other  debt  due 
from  him  or  her,"  (see  act  oonceming  Guardians,  Slc^  1  Rev.  Co.ch.  108,  sec  12, 
pb  408),  and  that  **  the  executors  or  administrators  of  a  guardian,  of  a  committee, 
or  of  any  other  person,  who  shall  have  been  chargeable  with,  or  accountable  for 
the  estate  of  a  ward,  an  idiot,  or  a  lunatic ;  or  the  estate  of  a  dead  person,  com- 
mitted to  their  testator  or  intestate,  by  a  court  of  record,  shall  pay  so  much  as 
shall  bo  due  from  their  testator  or  intestate,  to  the  ward,  idiot,  or  lunatic,  or  to 
the  legatees,  or  persons  entitled  to  distribution,  before  any  proper  debt  of  their 
testator  or  intestate.'*  (See  act  concerning  Wills,  Intestacy,  and  DistribntiooB, 
1  Rev.  Co.  ch.  104,  sec.  60,  p.  389.) 

The  will  of  J.  L.,  contained  the  following  clauses : — ^*  In  the  first  place,  Idenre 
Ito  aU  my  just  debU  may  he  paid,  and  for  this  purpose,  /  stt6;«ct  my  whoiU  €#- 
fate,  real  and  personal.  In  case  it  should  be  necessary  for  the  purpose  of  paying 
ny  debts,  to  eett  any  part  of  my  real  estate,  I  give  to  my  exeeutors,after  named,  ike 
poaer  of  so  doing,^  **  andauthorixe  my  $aid  executoro,  or  eueh  of  them  as  may  act, 
to  make  eontsyances  to  the  purchaser  or  purehaeereJ*^  '*  AU  the  rest  and  residue  of 
my  estats,  after  the  payment  of  my  debts  and  legaeiee  a$  aforesaid,  I  give  to  my  two 
children,  Andrew  and  JaneJ*  The  devisees  of  the  residue,  were  his  heira  at  law. 
Held:  1.  That  the  12th  section  of  the  law  concerning  guardians,  dtc,  and  the 
60th  section  of  the  act  concerning  wills,  Slc,  having  both  been  passed  at  the 
same  session  of  the  legislature,  and  being  tn  pari  materia,  must  be  considered 
in  connexion  as  if  they  were  parts  of  the  same  act ;  that  the  latter  section  ap- 
plies only  to  executora  and  administrators,  in  the  administration  of  the  efl»cti  of 
their  testator  or  intestate,  that  come  to  their  hands  in  their  official  character, 
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giving  priority  to  debts  doe  to  a  ward,  an  idiot,  a  lunatic,  or  the  estate  of  a  dead 
person,  Slc^  over  all  others,  bat  placing  them  all  on  the  same  footing  with  re- 
ference to  each  other. 

2.  That  the  word  egtatet  in  the  12th  section,  concerning  guardians,  dtc,  must  be 
Gonstraed  to  apply  oidy  to  the  real  estate  of  the  guardian,  for  if  it  were  applica- 
ble to  the  personalty  also,  it  would  give  the  ward  the  priority  on  the  personal 
estate,  over  persons  who  are,  by  the  section  respecting  wills,  &c.,  expressly 
placed  on  an  equal  footing  with  him.  But  this  act  gives  the  priority  to  the  debt 
due  to  the  ward,  to  any  bond  debt  due  from  the  testator  or  intestate,  on  his  own 
account 

3.  But  this  statute  does  not  create  a  Uen  on  the  lands  of  the  guardian,  fiir  that 
would  bind  them  in  the  hands  of  a  purchaser.  To  give  it  such  an  interpreta- 
tion, would  violate  the  general  policy  of  the  law,  in  setting  up  a  secret  lien,  in 
restraint  of  alienations,  and  is  not  required,  either  hy  the  express  words  of  the 
act,  or  any  necessary  construction  of  it    But 

4  Although  this  act  does  not  create  a  lien  on  the  guardian's  lands,  it  does  create 
a  liability  of  the  heir,  or  devLaee,  to  pay  the  debt  due  to  the  ward  on  guardian* 
ship  account,  in  consideration,  and  to  the  amount,  of  the  land  descended  or  de- 
vised, and  does  not  merely  give  the  preference  to  an  existing  liability.  The 
words  in  the  section,  ^  the  estate  of  a  guardian,  or  curator,  appointed  under  this 
act,  shall  be  liable,  Ac.,**  although  the  comma  in  the  printed  code,  is  placed 
after  the  word  **  curator,**  must  be  read  as  if  it  was  placed  afler  the  word  *'  guar- 
dian,*'  so  as  to  bind  the  lands  of  aU  guardians,  and  not  merely  *<  guardians  ap- 
pointed under  this  act,**  or  statutory  guardians.  Thus,  the  debt  due  to  the  ward 
of  a  teetamentary  guardian  who  woe  not  required  to  give  hand,  would  as  effectu- 
ally bind  his  lands  in  the  hands  of  the  heir,  or  devisee,  under  this  construction 
of  the  act,  as  of  a  statutory  guardian  who  had  given  a  bond  hinding  his  heirs. 

5.  The  testator  J.  L^  having,  by  his  will,  subjected  his  whole  estate  to  the  payment 
of  his  debts,  (which  was  a  valid  devise,  sanctioned  both  by  the  principles  of 
equity,  and  the  act  for  the  relief  of  creditoi-s,  against  fraudulent  devieee,)  and 
empowered  his  executors,  or  such  of  them  as  might  act,  to  sell  his  lands,  and 
convey  to  the  purchaser ;  has  converted  his  whole  real  estate  into  equitahU  as- 
f«tt,  subject  to  the  payment  of  all  his  debts  equally. 

€.  The  12th  section  of  the  act  concerning  guardians,  &c,  before  cited,  having 
declared  that  **  the  estate  of  a  guardian,  or  curator,  Slc,  shall,  dbc,  be  Hable  for 
whatever  may  be  due  from  him  or  her,  on  account  of  his  or  her  guardianship, 
&C.,  BSFORK  any  other  debt,  dbc,**  although  it  gives  priority,  and  creates  liahility, 
if  it  did  not  before  exist,  can  apply  only  to  real  estate,  in  a  condition  to  he  reached 
by  other  dehte.  The  language  of  the  section  is  comparative,  comparing  the  charge 
it  creates  with  other  charges,  and  giving  it  the  priority  over  them.  Before  the 
passage  of  the  act  against  fraudulent  devises,  lands  devised,  were  not  liable  fbr 
any  debt  whatever,  and  that  statute  expressly  protects  devises  for  the  payment 
of  debts,  and  declares  them  valid :  it  protectB  the  trust,  and  leaves  the  estate  to 
its  operation.  The  act  of  assembly  applies  to  legal,  and  not  to  equitable  assets. 
Wherever  real  eotate  ii  made  equitable  aoaeta  by  the  will,  the  equUable  prindpU 
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nmti  prnmil^  and  the  eiecotor  of  the  ward  u  only  entitled,  therefbie,  to  hie 
eqaal  proportion  of  the  fund  arising  from  the  real  estate  of  J.  L. 

A  STATEMENT  of  the  facts,  and  of  the  statute  of  Virginia, 
essential  to  the  elucidation  of  the  various  points  discussed  and 
settled  in  the  following  opinion,  is  embodied  in  the  above  cap- 
tion. On  the  30th  of  June,  1828,  the  Chief  Justice  delivered 
his  opinion  as  follows : 

Marshall,  C.  J. — This  is  an  application  on  the  part  of  John 
Forbes,  executor  of  William  L.  Myers,  for  an  order  that  he 
shall  receive  the  amount  of  his  claim,  which  has  been  estab- 
lished by  a  decree  of  the  court  of  chancery  of  the  state,  out  of 
the  proceeds  of  the  real  estate  of  John  Lesslie,  deceased,  which 
are  now  in  the  possession  of  this  Court  for  distribution  among 
his  creditors. 

William  L.  Myers  was  a  ward  of  John  Lesslie,  and  priority 
is  claimed  for  him  over  all  other  creditors  out  of  the  real  estate 
of  his  guardian.  This  priority  is  claimed  under  the  12th  section 
of  the  act  '*  to  reduce  into  one,  the  several  acts  concerning 
guardians,  orphans,  curators,  infants,  masters,  and  apprentices,'' 
which  is  in  these  words :  **  The  estate  of  a  guardian  or  curator, 
appointed  under  this  act,  not  under  a  specific  lien,  shall,  after 
the  death  of  such  guardian  or  curator,  be  liable  for  whatever 
may  be  due  from  him  or  her,  on  account  of  his  or  her  guardian- 
ship, to  his  or  her  wards,  before  any  other  debt  due  from  him 
or  her."(l) 

This  clause  has  been,  in  the  argument,  considered  in  con- 
nexion with  the  60th  section  of  the  **  act  reducing  into  one,  the 
several  acts  concerning  wills,  the  distribution  of  intestate's  es- 
tates, and  the  duty  of  executors  and  administrators,"  which  was 
passed  at  the  same  session.  That  section  is  in  these  words: 
**  The  executors  and  administrators  of  a  guardian,  of  a  com- 
mittee, or  of  any  other  person  who  shall  have  been  chargeable 

(I)  See  1  Revised  Code  (of  Virginia)  of  1819 ;  ch.  108,  sec.  13,  page  40a 
Passed  February  18th,  lSl9^[EdUor.] 
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with,  or  accountable  for  the  estate  of  a  ward,  an  idiot,  or  a  lu- 
natic, or  the  estate  of  a  dead  person,  committed  to  their  testator 
or  intestate,  by  a  court  of  record,  shall  pay  so  much  as  shall 
be  due  from  their  testator  or  intestate  to  the  ward,  idiot,  or  lu- 
natic, or  to  the  legatees,  or  persons  entitled  to  distribution,  be- 
fore any  proper  debt  of  their  testator  or  intestate."(2) 

It  has  been  truly  said,  that  these  two  acts,  having  been  passed 
at  the  same  session,  respecting  the  dignity  of  claims  on  the  es- 
tates of  deceased  persons,  ought  to  be  considered  together,  and 
that  the  two  sectipns  ought  to  be  construed  as  if  they  were  con- 
tained in  the  same  act.  It  has  been  added,  not,  I  think,  with  the 
same  correctness,  that  the  one  ought  to  restrain  and  limit  the 
extent  of  the  other. 

I  have  to  regret,  that  these  two  sections,  which  are  certainly 
very  interesting  to  the  people  of  Virginia,  have  not  received  a 
settled  construction  in  the  state  courts,  and  that  this  Court  should 
be  required  to  hazard  an  opinion  on  any  point  which  may  not 
heretofore  have  arisen  in  them.  It  is,  however,  my  duty  to  state 
my  view  of  the  subject,  which  I  shall  be  ready  to  correct,  if  a 
different  view  of  it  shall  be  taken  in  the  state  courts. 

In  doing  this,  I  shall  first  consider  the  60th  section  of  the  act 
concerning  wills,  &c.,  as  if  it  stood  alone.  The  words  of  that 
section  are  applicable  exclusively  to  the  conduct  of  executors 
or  administrators,  in  disbursing  the  assets  of  their  testator  or 
intestate,  which  come  to  their  hands  in  their  official  character. 
The  language  of  the  section  will  admit  of  no  other  interpreta- 
tion. It  applies  to  no  other  part  of  the  decedent's  estate,  and 
regulates  the  conduct  of  no  other  person.  The  section  is  ad- 
dressed to  executors  and  adminstrators,  and  prescribes  their 
duty  in  the  case  it  describes.  That  case  is  the  existence  of  a 
debt  due  from  their  testator  or  intestate,  to  the  estate  of  a  lu- 
natic or  of  any  deceased  person,  which  may  have  been  com- 
mitted to  his  charge.    These  claims  have  priority  to  any  proper 

(2)  See  1  Revbed  Code  (of  Virginia)  of  1819;  di.  104,  sec.  60,  pa|re  389. 
Patted  March  3d,  lQld,'-^[EdUor.] 
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debt  of  their  testator  or  intestate,  and  must  be  paid  by  such 
executor  or  administrator,  out  of  the  assets  ivhich  may  come  to 
his  hands.  I  think  it  cannot  be  doubted,  that  as  between  them- 
selves, these  debts  have  equal  dignity. 

The  language  of  the  12th  section  of  the  act,  concerning 
guardians,  &c.  is  entirely  different  It  does  not  address  itself 
to  the  personal  representatives  of  the  deceased,  nor  prescribe 
their  duty;  nor  does  it  comprehend  all  the  persons  who  are  de- 
scribed in  the  60th  section  of  the  act  concerning  wills,  &c.  It 
affects  the  estate  of  the  deceased,  not  under  a  specific  lien,  and 
provides  for  the  single  claim  of  a  ward,  on  the  estate  of  his 
curator  or  guardian.  The  language  of  this  section  reaches 
the  real  estate,  and  must  have  been  so  intended.  It  provides 
that  such  estate,  not  being  under  any  specific  lien,  shall  he  lia- 
ble for  such  debt,  before  any  other  debt  due  from  him  or  her. 

A  question  might  arise,  whether  this  section  gave  priority  to 
a  ward  on  the  personal  estate  over  other  persons  enumerated 
with  him,  in  the  60th  section  of  the  act  concerning  wills,  &c. 
If  it  did  give  such  priority,  the  two  acts  would  be  inconsistent 
with  each  other.  The  one  would  give  the  ward  a  preference 
over  persons,  whom  the  other,  in  express  words,  placed  on  an 
equal  footing  with  him.  The  rule  which  requires  that  acts  in 
pari  materia  should  be  construed  together,  requires  that  the 
persons  enumerated  in  the  60th  section  of  the  act  concerning 
wills,  &c.  should  stand  equal  in  their  claims  on  the  personal  es- 
tate, and  that  the  12th  section  of  the  act  concerning  Guardians, 
inc.  should  apply  only  to  real  estate.  The  same  rule,  however, 
requires  that  it  should  apply  to  real  estate. 

In  making  this  application,  I  cannot  doubt,  that  the  debt  due 
to  the  ward,  is  to  be  preferred  to  any  bond  debt  due  from  the 
testator  or  intestate  on  his  own  account.  The  language  of  the 
act  is  imperative  and  explicit 

It  has  been  said,  that  heirs  commit  no  devastavits.  From  this 
it  is  inferred,  that  one  claim  can  have  no  priority  over  another. 
I  shall  not  examine  this  proposition.  If  its  truth  be  admitted, 
the  inference  is  not  of  course. 

Vol.  II.— 2  T 


880  VIRGINIA. 


Bbck  0.  Soott 


In  England,  all  bond  debts  binding  the  heir,  unless  it  be  die 
debt  to  the  King,  are  equal.  In  Virginia,  they  are  not  equal* 
A  debt  due  to  the  ward  has  a  prior  claim  on  the  estate  of  his 
guardian,  to  any  other  debt  due  to  a  proper  creditor  of  the  guar- 
dian. And  though  I  will  not  say  that  the  heir  or  devisee  may, 
or  may  not,  commit  a  devastavit,  that  he  may  or  may  not  plead, 
a  debt  due  to  a  ward,  to  an  action ;  I  think  it  may  be  said,  that 
where  both  claims  come  before  a  court  administering  legal  as- 
sets, that  which  the  law  prefers,  is  entitled  to  preference  from 
a  tribunal  which  expounds  and  applies  the  law. 

A  question  of  more  difficulty,  is,  on  the  operation  which  this 
statute  has  on  the  land  of  the  guardian.  Does  it  create  a  lien  t 
If  it  does,  the  land  would  be  bound  in  the  hands  of  a  pur- 
chaser. This  has  never  been  supposed,  and  would  be  an  alarming 
construction.  It  would,  contrary  to  the  general  policy  of  the 
law,  set  up  a  secret  lien,  which  would  be  a  restraint  on  aliena- 
tions not  imposed  by  express  words,  and  not  required  by  any 
necessary  construction  of  the  section. 

Does  it,  without  giving  a  lien  on  the  land  itself,  create  a  lia- 
bility of  the  heir  or  devisee  to  pay  the  debt  due  to  the  ward,  in 
consideration  of  the  land  descended  or  devised,  or  does  it  mere- 
ly give  preference  to  an  existing  liability  ? 

The  language  of  the  section  would  indicate,  that  priority 
alone  was  in  the  mind  of  the  legislature.  Its  object  does  not 
seem  so  much  to  enable  the  ward  to  obtain  satisfaction  out  of 
the  real  estate,  as  to  give  an  existing  claim  on  that  estate  a  pre- 
ference to  other  existing  claims.  The  estate  shall  be  liable  to 
it,  "before  any  other  debt  due  from"  the  guardian.  The  leps- 
lature  would  seem  to  have  in  its  mind,  debts  for  which  the  es- 
tate is  liable,  and  to  decide  on  the  dignity  of  those  debts.  If, 
according  to  the  existing  state  of  the  law,  all  debts  due  towards 
from  the  estates  of  their  guardians,  which  have  preference  un- 
der this  section,  have  a  right  to  claim  satisfaction  from  heirs 
and  devisees,  to  the  extent  of  the  estate  descended  or  devised, 
the  statute  may  be  construed,  not  as  giving  the  right,  but  as 
giving  priority  to  that  right    But  if  the  section  applies  to  cases 
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where  no  antecedent  right  exists,  it  would  be  difficult  to  resist 
that  construction  of  the  words,  which  gives  the  right  as  well  as 
the  priority.  The  words  of  the  section  which  describe  the  es- 
tate to  which  it  applies,  are  **  The  estate  of  a  guardian  or  cura- 
tor, appointed  under  this  act,  &c."  If  the  words,  **  appointed 
under  this  act,'*  apply  to  a  guardian  as  well  as  a  curator,  then 
priority  is  given  to  the  wards  of  statutory  guardians  only,  not 
to  the  wards  of  testamentary  guardians ;  and  all  statutory  guar- 
dians are  required  to  give  bond.  If  they  apply  to  a  curator  only, 
and  give  equal  priority  to  a  debt  due  to  a  ward,  whether  his 
guardian  was  created  by  testament  or  by  a  statute,  then  prior- 
ity is  given  in  a  case  where  no  antecedent  right  existed.  Tes- 
tamentary guardians  are  not  required  to  give  bond,  if  the  tes- 
tator has  otherwise  directed  by  his  will.  At  least  this  appears 
to  me  to  be  the  proper  construction  of  the  2d  and  5th  sections 
of  the  act  compared  with  each  other. 

If  the  words,  **  The  estate  of  a  guardian  or  curator  appoint- 
ed under  this  act,  shall  be  liable,  &c."  be  read  with  a  comma, 
after  the  word  ''guardian,"  the  words, ''appointed  under  this 
act,"  could  apply  solely  to  the  curator.  But  in  the  printed  code, 
the  comma  is  placed  after  the  word, "  curator,"  so  as  to  connect 
the  guardian  with  the  curator,  and  apply  the  subsequent  words 
equally  to  both.  I  am,  however,  aware,  that  not  much  stress  is 
to  be  laid  on  this  circumstance ;  and  that  the  construction  of  a 
sentence  in  a  legislative  act  does  not  depend  on  its  pointing.  The 
legislature  can  scar^cely  be  supposed  to  have  intended  to  dis- 
tinguish between  remedies  for  debts  from  testamentary  and  sta- 
tutory guardians,  and  I  am,  therefore,  disposed  to  read  the  act 
with  the  comma  after  the  word  **  guardian." 

But  although  the  act  directs  bonds  to  be  given  by  guardians, 
it  does  not  prescribe  the  form  of  the  bond,  or  that  the  heir  shall 
be  bound  in  it  The  usage  undoubtedly  is,  to  bind  the  heirs^ 
and  it  is  not  probable  that  any  court  would  be  inattentive  to  this 
circumstance.  The  legislature  may  be  presumed  to  have  had 
such  a  bond  in  contemplation,  and  to  have  legislated  on  the 
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idea  that  the  heirs  were  uniformly  bound  in  it.  But  suppose  a 
court  should  neglect  to  take  a  bond,  or  should  take  a  bond  in 
which  the  heirs  were  not  named,  would  the  general  provision 
of  the  act,  that  the  estate  of  the  guardian  shall  be  bound  to  sa- 
tisfy the  debt  due  to  his  ward,  before  any  proper  debt  of  his  own, 
be  defeated  by  this  omission?  I  should  feel  much  difficulty  in 
answering  this  question  in  the  affirmative. 

The  history  of  the  legislative  enactments  on  this  subject,  has 
been  referred  to  in  the  argument. 

The  act  of  1705,  for  the  distribution  of  intestate's  estates,  &c., 
subjects  the  estate  of  any  person  who  shall  die,  chargeable  with 
the  estate  of  any  person  deceased,  or  with  any  orphan's  estate, 
to  the  payment  of  such  debt,  in  the  first  instance,  in  terms  which 
would  apply  to  real  as  well  as  personal  estate.  The  same  act 
may  be  construed  to  require  bond  from  testamentary  guardians, 
or  from  those  only  to  whom  the  orphan's  estate  may  be  com- 
mitted by  the  court 

In  the  year  1748,  a  revisal  of  the  laws  was  made.  The  act 
**^  for  the  better  management  and  security  of  orphans  and  their 
estates,"  gives  the  debt  due  from  the  guardian  to  his  ward  pri- 
ority against  the  personal  estate  only,  and  requires  bond  from 
those  guardians  only  to  whom  the  estates  of  orphans  have  been 
committed  by  order  of  court.  As  this  revisal  is  understood  to 
have  been  the  work  of  the  ablest  lawyers  of  that  day,  it  is  pro- 
bable that  this  act  contains  the  received  construction  of  the  act 
of  1705. 

The  laws  were  again  revised  in  1779,  and  the  bills  prepared 
by  the  revisers,  were  enacted  in  1785.  The  50th  section  of  the 
act  concerning  wills,  &c.,  gives  the  same  priority  against  the 
personal  estate  which  is  given  by  the  act  of  March,  1819.  The 
1st  section  of  the  ''act  concerning  guardians,  infants,  masters, 
and  apprentices,"  renders  the  estate  of  every  guardian  liable,  in 
the  first  instance,  for  any  debt  due  to  his  ward  on  account  of 
his  guardianship,  but  requires  no  bond  from  any  guardian  not 
appointed  by  the  court. 

The  revisal  of  1792,  re-enacts  the  provisions  contained  in  the 
acts  of  1785. 
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In  December,  1794,  for  the  first  time,  an  act  was  passed,  re- 
quiring a  testamentary  guardian  to  give  bond,  before  he  exer- 
cises any  authority  over  the  minor  or  his  estate,  unless  it  is 
otherwise  directed  by  the  testator's  will  This  act  took  effect 
on  the  1st  day  of  March,  1795.  From  the  1st  day  of  January, 
1767,  then,  when  the  law  of  1785  went  into  operation,  until  the 
1st  day  of  March,  1795,  the  law  gave  priority,  against  the  real 
estate  of  guardians,  to  debts  not  secured  by  bond.  Upon  a  re* 
view  of  the  whole  subject,  I  am  inclined  to  think,  contrai^y  to 
my  first  impression,  that  the  act  of  1819  ought  to  be  construed, 
as  making  the  estate  of  a  guardian  liable  to  a  debt  due  to  his 
ward  on  guardianship  account,  and  not  as  merely  giving  pri- 
ority to  such  debt  I  am  not  sure  that  this  is  material  to  the 
main  question  now  before  the  Court. 

In  this  case,  the  guardian  had  given  a  bond  in  which  his  heirs 
were  bound ;  and  the  question  is,  whether  the  ward  can  now 
assert,  in  this  Court,  the  priority  given  by  the  statute  and  by  his 
bond. 

The  simple  contract  creditors  maintain  that  he  cannot;  be- 
cause, under  the  will  of  John  Lesslie,  the  real  estate  has  been 
converted  into  equitable  assets. 

The  following  are  the  material  clauses  in  the  will :  **  In  the 
first  place,  I  desire  that  all  my  just  debts  may  be  paid ;  and  for 
this  purpose  I  subject  my  whole  estate,  real  and  personal.  In 
case  it  should  be  necessary' for  the  purpose  of  paying  my  debts, 
to  sell  any  part  of  my  real  estate,  I  give  to  my  executors,  after 
named,  the  power  of  so  doing,"  ''  and  authorize  my  said  execu- 
tors, or  such  of  them  as  may  act,  to  make  conveyances  to  the 
purchaser  or  purchasers."  He  then  gives  some  legacies  which 
he  charges  on  his  whole  estate,  and  adds,  "  all  the  rest  and 
residue  of  my  estate  after  the  payment  of  my  debts  and  legacies, 
as  aforesaid,  I  give  to  my  two  children,  Andrew  and  Jane." 
The  devisees  of  the  residue  are  his  heirs  at  law. 

It  is  contended  on  the  part  of  Myers,  that  he  is  entitled  to 
preference:  1.  As  a  creditor  by  bond,  in  which  the  heirs  are 
bound.    2.  Under  the  act  of  assembly. 
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1.  I  will  first  consider  the  general  proposition,  that  under 
this  will,  bond  creditors  may  assert  a  prior  claim  upon  the  real 
estate. 

It  must  be  admitted,  that  specialty  creditors  have  no  lien  upon 
the  lands.  The  heir  being  bound  by  the  contract  of  his  an- 
cestor, is  liable  to  the  amount  of  assets,  which  he  takes  by  de- 
scent from  that  ancestor,  and  no  ferther.  The  ancestor  could 
devise  his  lands,  and  the  devisee  not  being  bound  by  the  con- 
tract, held  them  exonerated  from  the  creditor,  or  the  heir  could 
alien  them,  and  thus  also  defeat  the  creditor,  because  the  lands, 
not  being  specifically  bound,  could  not  be  reached,  and  the  heir 
at  the  time  the  writ  issued,  held  nothing  by  descent 

It  being  thus  clearly  settled,  that  the  creditor  had  no  lien  on 
the  lands  of  his  debtor,  even  after  his  decease,  and  that  the  heir 
was  liable  for  the  contract  of  his  ancestor,  in  regard  of  lands 
actually  held  by  descent  at  the  time  the  writ  issued,  only  to  the 
amount  of  the  land  so  descended,  let  us  apply  these  principles  to 
the  case  under  consideration. 

John  Lesslie,  by  his  will,  subjects  his  whole  estate  to  the  pay- 
ment of  his  debts,  and  empowers  his  executors,  or  such  of 
them  as  may  act,  to  sell  his  lands  and  convey  to  the  pur- 
chasers. 

The  validity  of  this  devise  in  a  court  of  equity,  has  not  been 
questioned.  If  it  be  valid,  then  it  would  seem  in  reason  to  aflTect 
the  land  in  the  same  manner  as  a  disposition  of  the  land  itself, 
limited  to  the  same  objects.  The  actual  interest  of  the  heir  in 
the  land,  is  no  greater  than  if  it  had  been  devised  to  be  sold,  so 
far  as  was  necessary  to  pay  his  debts,  and  after  the  payment  of 
debts,  to  descend. 

What  then  does  the  heir  take  beneficially  by  descent,  suppos- 
ing the  will  to  go  no  farther  than  this  clause  t  Obviously,  noth- 
ing more  than  what  remains  after  payment  of  debts.  This,  then, 
is  the  amount  of  the  real  assets  which  he  holds  liable  to  the 
contracts  of  his  ancestor.  Suppose  this  devise,  instead  of 
being  for  the  payment  of  debts  generally,  had  been  for  the  pay- 
ment of  a  portion  to  a  child,  in  pursuance  of  a  marriage  con- 
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tract,  or  of  debts  due  by  simple  contract;  these  devises  would 
have  been  unquestionably  valid,  and  the  land  would  have  been 
subject  to  them  in  equity.  What  then  would  have  descended 
to  the  heir  ?  Clearly,  so  much  only  as  would  remain  after  pay- 
ment of  the  charge.  It  would  seem,  then,  in  reason,  that  to  an 
action  at  law  by  a  specialty  creditor,  the  heir  ought  to  have 
been  permitted  to  show  in  his  plea,  the  land  that  had  descended, 
and  the  charge  upon  that  land,  and  that  in  such  a  case,  the  judg- 
ment should  be  only  for  the  value,  after  the  discharge  of  the 
incumbrance.  Suppose,  in  such  a  case,  the  heir  were  to  pay  off 
the  portion  due  by  marriage  settlement,  or  the  simple  contract 
djsbts  charged  on  the  land,  as  a  court  of  equity  would,  I  think, 
compel  him  to  do,  and  a  suit  were  then  to  be  instituted  by  a 
specialty  creditor,  can  it  be  doubted  for  a  moment,  that  the  heir 
would  be  allowed  to  ofiset  these  payments  against  the  sum  for 
which  he  was  chargeable,  in  consideration  of  the  lands  descend- 
ed, if  a  court  of  law  could  take  notice  of  the  charge  1  These 
seem  to  me  to  be  corollaries  from  the  propositions,  that,  before 
the  statute  against  fraudulent  devises,  the  ancestor  might 
devise  his  lands,  in  whole  or  in  part,  so  as  to  defeat  creditors, 
and  that  a  charge  upon  lands,  being  valid,  afiects  them  to  the 
full  extent  of  the  charge,  and  diminishes,  pro  tonto,  the  real  assets 
in  the  hands  of  the  heir. 

But  in  England,  courts  of  common  law  do  not  take  up  the 
subject  in  this  reasonable  point  of  view,  because  they  do  not 
take  cognizance  of  a  trust,  nor  have  they  ever  sustained  a  suit 
brought  by  a  simple  contract  creditor,  against  an  heir  to  whom 
lands  have  descended,  charged  with  the  debts  of  his  ancestor ; 
nor  have  they,  so  far  as  I  have  observed,  ever  considered  such 
charge,  in  the  decision  of  any  question  brought  before  them,  un- 
less the  heir  has  been  also  executor.  When  the  two  characters 
are  united,  so  that  suits  at  law  couFd  be  sustained  by  simple 
contract  creditors,  the  courts  of  common  law,  excluding  the 
trust  from  their  view,  have  considered  the  whole  as  legal  assets. 
This  limited  view  of  the  subject,  is  probably  to  be  ascribed  to 
their  limited  jurisdiction. 
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I  have  considered  the  question,  as  if  the  real  estate  had  de- 
scended to  the  heirs.  But  the  testator  has  devised  it  to  them, 
and  the  veords  of  the  devise  rather  strengthen  the  argument. 
They  are : — **  All  the  rest  and  residue  of  my  estate,  after  pay- 
ment of  my  debts  and  legacies,  aforesaid,  I  give,  devise,  and 
bequeath  to  my  two  children,  Andrew  and  Jane,  their  heirs, 
executors,  and  administrators,  to  be  equally  divided  between 
them.'* 

What  is  given  to  them  by  this  will  ?  If  the  words  of  the 
testator  are  worth  anything,  he  gives  only  the  residue  of  his 
estate,  after  payment  of  debts  and  legacies. 

I  will  now  advert  to  the  act  for  the  relief  of  creditors,  against 
fraudulent  devises.(3) 

(3)  See  1  Revued  Code  (of  Virginia,)  of  1819,  ch.  105,  p.  391.  This  act  was 
paaaed  in  1789,  and  is  nearly  an  exact  transcript  of  the  English  statute,  3  Will. 
in.  ch.  14.  The  five  first  sections  upon  which  the  Chief  Justice  comments,  are  as 
follows: 

§  1.  Whereas,  it  is  not  reasonable  or  just,  that,  by  the  practice  or  contrivance  of 
any  debtors,  their  creditors  should  be  defrauded  of  their  just  debts,  and  nevertheleas, 
it  hath  often  so  happened,  that,  where  several  persons,  having  by  bonds  or  other 
specialties  bound  themselves  and  their  heirs,  have  afterwards  died,  seised  in  lee 
simple  of,  and  in,  messuages,  lands,  tenements,  and  hereditaments,  or,  having  power 
or  authority  to  dispose  o^  or  charge  the  same  by  their  wills  ot  testaments,  have,  to 
the  defrauding  of  such  their  creditors,  by  their  last  wills  or  testaments,  devised  the 
same,  or  disposed  thereof  in  such  manner  as  such  creditors  have  lost  their  said 
debts:  For  remedybg  of  which,  and  for  the  maintenance  of  just  and  upright  deal- 
ing; 

§  2.  Be  it  enacted,  dbc,  That  all  wills  and  testaments,  limitations,  dispositions 
or  appointments,  o^  or  concerning  any  messuages,  lands,  tenements  or  heredita- 
ments, or  of  any  rent,  profit,  term  or  chai^  out  of  the  same,  whereof  any  person 
or  persons,  at  the  time  of  his,  her,  or  their  decease,  shall  be  seised  in  fee  simple  in 
possession,  reversion,  or  remainder,  or  have  power  to  dispose  of  the  same  by  his, 
her,  or  their  last  wills  or  testaments,  shall  be  deemed  and  taken  (only  as  againsi 
such  creditor  or  creditors  as  aforesaid,  his,  her,  and  their  heirs,  successors,  ezecuton, 
administrators  and  assigns^  and  every  of  them,)  to  be  fraudulent,  and  cleaiiy,  abso- 
lutely, and  utterly  void,  frustrate  and  of  none  eflbct ;  any  pretence,  colour,  feigned 
or  presumed  consideration,  or  any  other  matter  or  thing  to  the  contrary  notwith- 
standing. [3  and  4  Will,  and  Mar.  ch.  14,  sec  2.] 

§  3.  And,  for  the  means  that  such  creditors  may  be  enabled  to  recover  theiT  said 
debts,  Be  it  further  enacted,  That,  in  the  cases  before-mentioned,  every  such  credi- 
tor, shall  and  may,  have  and  maintain,  his,  her,  and  their  action  and  actions  of  debt. 
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This  act  recognises  the  power  of  persons  indebted  by  spe- 
cialties, in  which  themselves  and  their  heirs  are  bound,  who 
die  seised  of  lands,  <<  to  dispose  of,  or  charge  the  same,  by  their 
wills  or  testaments,*'  <<in  such  manner  as  such  creditors  have 
lost  their  debts*"  To  remedy  this  mischief,  the  2d  section  en- 
acts, <Uhat  all  wills  and  testaments,  limitations,  dispositions,  and 
appointments  of,  or  concerning  any  messuages,"  &c.,  shall  be 
utterly  void  as  to  creditors;  and  the  3d  section  gives  the  credi- 
tor the  same  remedy  against  the  heir  and  devisee,  as  he  would 
have  had  against  the  heir,  had  the  land  descended  to  him. 

The  4th  section  provides,  that  where  there  shall  be  ^'any 
limitation  or  appointment,  devise  or  disposition  of,  or  concern- 
ing any  messuage,"  &c.,  '*  for  the  raising  or  payment  of  any 
real  and  just  debt  or  debts,"  &c.,  ^  the  same,  and  every  of  them 

upon  hifl,  her,  and  thor  said  bonds  and  q^Mcialties,  against  tlie  heir  and  heirs  at  law 
of  such  obligor  or  obligofi^  and  such  devisee  or  devisees,  jointly,  by  virtue  of  this 
act;  and  such  devisee  or  devisees,  shall  be  liable  and  chargeable  for  a  &lse  plea  by 
him  or  them  pleaded,  in  the  same  manner  as  any  heir  should  have  been  for  any 
&lse  plea  by  him  pleaded,  or  for  not  con£Bssing  the  lands  or  tenements  to  him  de- 
scended.   [IbitL  sec  3.] 

§  4.  Where  there  hath  been,  or  shall  be  any  limitalba  or  appointment,  devise 
or  disposition  of,  or  concerning  any  messuages,  lands,  tenements  or  hereditaments, 
for  the  raising  or  payment  of  any  real  and  just  debt  or  debts,  or  any  portion  or  por- 
tions,  sum  or  sums  of  money,  for  any  child  or  children  of  any  person,  other  than 
the  heir  at  law,  according  to,  or  in  pursuance  of  any  marriage  contract  or  agreement 
in  writing,  bonajide  made  before  such  marriage,  the  same,  and  every  of  them  shall 
be  in  full  force;  and  the  same  messuages,  lands,  tenements  and  hereditaments, 
shaDy  and  may  be  holden  and  enjoyed  by  every  such  person  or  persons,  his,  her,  andl 
their  hein,  executors,  administratoxs  and  asdgns,  ibr  whom  the  said  limitation,  ap- 
pointment, devise  or  disposition  was  made,  and  by  his,  her,  and  Aeir  trustee  or  trus- 
tees, his,  her,  and  their  heirs,  executors,  administrators,  and  assigns^  for  such  estate 
or  interest  as  shall  be  so  limited  or  appointed^  devised  or  disposed,  until  such  debt 
or  debts,  portion  or  portions,  shall  be  raiwd,  paid  and  satisfied ;  any  thing  in  thie 
act  contained  to  the  contrary  notwithstanding.  [Ibid.  sec.  4.] 

^  5.  And  whereas,  several  persons,  being  heixs  at  law,  to  avoid  the  payment  of 
such  just  debts,  as,  in  regard  of  the  lands,  tenements  and  hereditaments,  descend- 
ing to  them,  they  have  by  law  been  liable  to  pay,  have  sold,  aliened,  or  made  over 
such  lands,  tenements  or  hereditaments^  before  any  process  was  or  could  be  ksued 
out  against  them. 
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fihall  be  in  full  force.'*  The  case  comes  within  the  very  words 
of  this  part  of  the  proviso.  The  will  of  Mr.  Lesslie  is  ^  a  de- 
vise or  dispotitian  of,  or  concerning  lands/'  "  for  the  raising  or 
payment  of  just  debts."  I  do  not  think  the  subsequent  part  of 
the  proviso  can  vary  the  construction.  The  5th  section  of  the 
act  applies  exclusively  to  cases  where  lands,  not  charged  by 
the  ancestor  with  his  debts,  have  been  sold  by  the  heir.  In  the 
case  of  Freemoult  v.  Dedire,  1  P.  W.,  429,  the  lord  chancellor 
obviously  so  understood  them. 

This  case,  then,  stands  as  it  stood  before  the  statute  was  en- 
acted; and  that  statute  has  no  other  influence  on  the  cause, 
than  to  furnish  an  argument  in  favour  of  the  validity  of  the 
chains  made  in  the  will,  by  its  recognition  of  their  validity. 

I  will  now  consider  the  question  on  the  English  decisions. 

At  law,  the  books  furnish,  I  believe,  no  case  in  which  the 
rights  of  a  simple  contract  creditor  have  been  taken  into  view. 
To  actions  of  debt  brought  against  the  heir  on  the  bond  of  his 
ancestor,  he  has  generally  pleaded,  '*  nothing  by  descent,"  and 
has  relied  on  a  will  devising  lands  to  him,  charged  with  debts 
to  support  his  plea. 

The  single  inquiry  made  by  the  court  has  been,  whether  he 
holds  at  law,  by  descent,  or  by  purchase.  In  Cr.  Ch.  161  ;(4) 
and  2  Mod.  286,(5)  he  was  considered  as  a  purchaser;  but  in 
1  L.  R.  728,(6)  and  2  Strange,  1270,(7)  which  last  case  is  also 
reported  in  1  W.  Blackst  22.  it  was  decided  that  he  held  by 
descent 

If,  in  a  court  of  law,  which  has  no  jurisdiction  over  trusts, 
this  issue  had  been  found  in  favour  of  the  heir,  the  creditor 
would  have  been  without  remedy.  A  will,  charging  his  debt 
on  land  devised  to  the  heir,  would,  before  the  statute  against 
fraudulent  devises,  have  been  construed  to  be  a  will  depriving 
him  of  all  recourse  against  the  fund. 

(4)  Gilpin*!  case;  4  Croke*8  Rep.  161.— [&ttor.]  (5)  Brittam  «. Chaniodt^-A. 

(6)  An  heir  ihall  take  by  purehaH  under  a  devise  altering  the  limiiatum  of  the 
estate,  but  under  a  deviee  charging  the  estate  only,  by  duceni,  Emerwm  r.  Inch- 
bird.  lLd.Ray.798^i(. 

(7)  AUam  v.  Heber ;  3  Straajre,  1270.— /6. 
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In  cases,  where  the  characters  of  heir  and  executor  were 
comliined  in  the  same  person,  the  construction  by  the  courts  of 
law,  that  the  whole  fund  was  to  be  considered  as  constituting 
legal  assets,  seems  also  to  result  from  the  incompetency  of  those 
courts  to  act  upon  trusts.  Common  law  can  reach  the  case  but 
partially;  and  its  decisions,  therefore,  ought  not  to  bind  a  court 
conclusively,  which  is  so  constituted  as  to  enter  into  the  whole 
subject,  investigate  it  thoroughly,  and  decide  upon  it  in  all  its 
relations. 

For  a  time  the  court  of  chancery  seems  to  have  followed 
the  rule  of  law ;  but  it  is  matter  of  surprise,  that  any  hesitation 
should  ever  have  been  made  by  that  court,  in  considering  the 
heir  as  a  trustee,  and  compelling  him  to  execute  the  trust  ac- 
cording to  the  principles  of  equity.  In  Hargrave  v.  Tindal, 
report^  in  a  note  1  Br.  Ch.  Rep.  136,  Lord  Hardwicke  held 
an  estate  which  descended  to  an  infant  heir,  charged  with  debts 
by  the  will  of  his  ancestor,  to  be  equitable  assets;  and  the  case 
is  still  stronger  if  the  estate  be  devised  to  the  heir  so  charged. 

The  principle  is  well  settled  in  chancery,  whei^  lands  de- 
scend, or  are  devised  to  an  heir,  who  is  simply  heir,  subject 
to  the  payment  of  debts.  The  question  was  longer  unsettled, 
where  the  will  gave  a  power  to  executors  to  sell.  The  law 
uniformly  considered  the  estate  as  legal  assets,  where  the  execu- 
tors were  the  trustees.  Equity  followed  the  law  in  this  respect, 
even  where  the  land  was  devised  to  the  executors  to  be  sold. 
But  in  Lewin  v.  Okeley,  2  Atk.  60,  Lord  Camden  decided  that, 
in  such  a  case,  the  assets  were  equitable,  not  legal.  A  distinc- 
tion, not  very  well  founded  in  reason,  was  taken  between  a  power 
given  to  executors  to  sell,  and  a  devise  of  the  lands  to  be  sold 
by  executors.  The  descent  was  considered  as  broken  in  one 
case,  not  in  the  other.  This  distinction  derives  countenance 
from  the  great  authority  of  liOrd  Coke;  but  is,  I  think,  assailed 
in  the  notes  of  Hargrave  and  Butler,  with  arguments  not  easily 
to  be  refuted.  However  this  may  be  at  law,  it  is,  I  think,  com- 
pletely overruled  in  chancery. 

This  whole  subject  is  fully  considered  in  the  case  of  Silk  v. 
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Prime,  reported  in  a^ote  1  Br.  Ch.  Rep.  138.  The  testator 
charged  all  his  real  estate,  except  a  part  devised  to  his  mother, 
with  his  debts,  and  directed  that  Prime  and  Maxon,  who  were 
his  executors,  or  the  survivor  of  them,  or  his  heirs,  should  sell 
so  much  of  it  as  might  be  necessary  for  their  payment.  In  this 
case,  the  land  was  devised  to  his  wife  and  two  daughters,  which 
two  daughters  were  his  heirs ;  and  the  words  of  the  will  give 
a  naked  power  to  the  executors,  and  the,  heirs  of  the  survivors  to 
sell.  The  chancellor,  after  great  deliberation,  and  a  thorough 
examination  of  the  cases,  determined  that  the  lands  were  equi- 
table assets. 

In  giving  his  opinion,  he  enters  into  a  full  investigation  of  the 
subject,  in  which  he  says  that  he  can  hardly  suggest  a  case  in 
which  the  assets  would  be  legal,  but  where  the  executor  has  a 
naked  power  to  sell  qua  executor.  It  was  held  that  the  naked 
power  was  not  qua  executor  in  that  case,  because  the  power 
niiglit  be  executed  by  the  heirs  of  the  survivor,  in  whose  hands 
the  produce  of  tlie  sales  could  not  be  assets,  nor  could  the  ere* 
ditor  maintain  an  action  at  law  against  him. 

As  Mr.  Lesslic  has  not  given  the  powerto  the  heirs  of  the  exe- 
cutor, it  may  be  supposed  that  the  decision  in  Silk  v.  Prime 
is  inapplicable  to  the  case  before  the  Court ;  and  is  rather  an 
authority  in  favour  of  treating  the  assets  as  legal.  This  makes 
it  proper  to  proceed  somewhat  farther  with  Silk  v.  Prime. 

The  chancellor  obtains  two  rules  from  the  dissertation  he 
had  concluded. 

1.  It  is  a  good  rule  in  expounding  wills,  to  make  them  speak 
in  favour  of  equitable  assets,  if  it  can  be  done. 

2.  If  you  can  lodge  the  assets  in  the  hands  of  the  trustees, 
the  court  will  never  put  them  in  the  hands  of  the  executors ; 
and  when  a  person  is  invested  with  both  characters^  the  trustee 
shall  be  preferred. 

In  applying  these  rules  to  the  particular  case,  the  chancellor 
undoubtedly  rests  much  on  the  extension  of  the  power  to  the 
heir  of  the  executor,  but  he  does  not  rest  on  this  principle  sole- 
ly.   He  reiies  also  on  other  parts  of  the  wiU,  which  I  think 


MAY  TERM,  182a  341 

Black  V.  (Soott. 

would  have  been  deemed  sufficient,  bad  tbe  power  to  sell  not 
been  extended  to  the  heirs  of  the  surviving  executor.  His  lan- 
guage in  this  part  of  his  opinion  is  impressive. 

1.  It  is,  '^  The  testator's  will  does  most  emphatically  direct 
the  payment  of  all  his  just  debts." 

*^  1  can  never  think  that  a  man  who  does  repeatedly  and  so 
anxiously  provide  for  the  payment  of  all,  could  ever  mean,  by 
legal  preference,  to  pay  some  and  leave  the  rest  unpaid." 

2.  The  second  relates  to  the  extension  of  the  power  to  the 
heir  of  the  surviving  executor. 

3.  <<  This  is  the  case  of  a  charge  upon  the  lands. 

**  They  are  devised  to  the  testator's  wife  and  daughters,  sub- 
ject to  this  charge.  In  this  respect  it  is  a  trust,  and  no  more  to 
be  sold,  than  what  is  necessary  for  this  purpose. 

**  Tbe  power,  then,  to  sell,  is  merely  consequential ;  the  testator 
having  named  the  executor  for  this  purpose.  The  Court  would 
have  compelled  the  devisees.  Whoever  sells  to  satisfy  a  charge 
must  be  a  trustee — because  a  charge  is  a  trust. 

**  To  make  this  case  still  clearer:  the  rents  and  profits  in  the 
hands  of  the  devisees  are  assets  before  the  sale;  legal  assets 
they  cannot  be,  for  the  executor  has  no  right  to  receive  them. 
They  must,  therefore,  be  equitable  assets:  and  if  it  be  once  ad- 
mitted that  any  one  part  of  the  land  is  equitable  assets,  the 
whole  must  be  the  same,  for  the  trust  is  one  and  the  same  trust 
throughout." 

These  reasons  exist  in  all  their  force  in  the  case  under  con- 
sideration. No  testator  could  display  more  anxiety  for  the  pay- 
ment of  all  his  debts,  than  is  displayed  by  Mr.  Lesslie. 

This,  too,  is  a  charge  on  lands.  They  are  devised  to  the 
daughters,  subject  to  this  charge.  That  the  devisees  are  the  heirs 
at  law,  can  make  no  diiSerence  in  the  question  now  under  the 
consideration  of  this  Court,  or  which  was  under  the  considera- 
tion of  the  English  court  That  question  was  not  and  is  not, 
whether  the  descent  is  broken  by  the  devise,  but  whether  the 
naked  power  to  the  executors  to  sell,  converted  the  estate  into 
legal  assets.    That  question  is  the  same  in  this  Court  as  in  that. 
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and  the  language  of  the  chancellor  is  as  applicable*  as  if  a  third 
person  had  been  a  devisee  with  the  two  daughters.  In  this, 
therefore,  the  charge  is  also  a  trust*  and  no  more  of  the  land  is 
to  be  sold  than  is  necessary  for  the  purpose. 

In  this  case*  too*  the  Court  would  compel  the  devisees  to  sell; 
and  the  power,  therefore*  to  sell*  ^  is  merely  consequential ;  the 
testator  having  named  the  executors  for  this  purpose."  The 
devisees  would  have  sold  under  the  order  of  the  Court  as  trus- 
tees. 

In  this  case,  too*  had  the  heirs  received  the  rents  and  profits 
before  the  sale*  they  would  have  been  equitable  assets*  subject 
to  the  trust. 

I  cannot  read  this  part  of  the  opinion  without  being  con- 
vinced, that  the  chancellor  would  have  decreed  the  assets  to  be 
equitable*  although  the  heir  of  the  executor  had  not  been  named. 

In  the  case  of  Newton  and  others  v.  Bennet  and  others,  1 
Br.  C.  Rep.  135*  the  testator,  after  making  provision  for  his 
wife*  desired*  **  that  all  his  estates  in  Kent  should  be  sold  forth- 
with* and,  (after  payment  of  several  sums  of  money,)  that  the 
remainder  might  be  vested  in  his  executors  for  the  payment  of 
his  debts." 

Lord  Bathurst  decided  that  these  were  equitable  assets.  Upon 
a  re-hearing,  by  consent,  Liord  Thurlow  (pp.  137*  138,)  expressed 
the  same  opinion.  He  said,  "  the  devise  was  tantamount  to  giv- 
ing the  executor  a  power  to  sell,  and  to  apply  the  money  to  the 
payment  of  debts."  In  noticing  the  argument  at  the  bar,  that 
the  descent  was  not  broken,  he  adverts,  certainly  not  with  ap- 
probation, to  the  distinction  taken  by  Lord  Coke,  between  a 
devise  of  land  to  be  sold  by  his  executor  and  a  dry  power  to 
«ell.  He  concludes  with  saying:  ^'  I  think  the  descent  is  broken* 
and  that  these  are  equitable  assets*"  &c. 

It  has  been  contended,  that  this  case  turned  entirely  on  the 
<)uestion,  whether  the  descent  was  broken,  and  is  an  authority 
in  favour  of  equitable  assets  in  no  case,  unless  the  descent  be 
broken.  This  argument  is  founded  on  the  following  words* 
which  the  reporter  has  ascribed  to  Lord  Thurlow :  '*  I  think 
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the  descent  is  broken,  and  that  the^e  are  equitable  assets  on  the 
authority  of  Sir  Joseph  Jekyl.  8  P.  W.,  341." 

The  proof  that  these  words  were  not  uttered  by  Lord  Thur- 
low,  is  Tery  strong.  In  two  cases,  mentioned  in  a  note  to  the 
report,  the  mistake  is  stated  on  evidence  which  appears  to  be 
conclusive.  The  opinion  itself,  seems  to  me  to  prove  that  Lord 
Thurlow  could  not  have  put  the  case  on  this  point ;  if,  as  he 
says,  ^<  the  devise  was  tantamount  to  giving  the  executor  a 
power  to  sell,  then  the  descent  could  not  be  broken,  according 
to  the  construction  put  on  such  devises,  by  those  who  contend 
for  legal  assets.'*  The  reference  to  the  case  in  3  P.  W.,  341,  in 
the  very  sentence  in  which  this  declaration  is  said  to  be  made, 
and  following  that  declaration  as  if  furnishing  the  authority  for 
making  it,  is  also  of  some  weight,  because  that  case  turns  on  a 
difierent  question.  Lord  Thurlow  also  says :  ''  The  only  mat- 
ter urged,  was,  that  where  money,  to  be  raised  by  the  sale  of 
lands,  was  given  to  executors,  it  was  made  personal,  and  must 
be  applied  in  a  course  of  administration ;"  ^*  but  that  doctrine 
has  not  been  adopted  in  later  times,  and  must  imply  that  a  tes- 
tator meant  differently  in  giving  to  an  executor,  than  if  he  had 
given  to  any  other  trustee." 

But  if  the  will  is  properly  stated  in  the  report,  these  words, 
giving  them  the  full  effect  claimed  for  them,  would  make  no 
difference  in  the  effect  of  that  case  on  the  present.  If,  in  the 
will  of  Thomas  Tryon,  as  stated  in  Newton  v.  Bennet,  the  de- 
scent was  broken,  then  it  is  broken  in  this  case  also,  and  in 
every  case  where  a  power  is  given  to  sell. 

The  case  of  Pope  v.  Gwyn,  mentioned  in  8  Ves.  28,  was  on 
a  will  in  which  the  testator  directs,  that  his  real  and  personal 
estate  should  be  liable  for  all  his  debts  of  what  sort  soever. 
Lord  Thurlow  held  the  real  estate  to  be  equitable  assets. 

These  cases  were  decided  before  the  passage  of  the  act  estab- 
lishing the  judiciary  of  the  United  States,  which  adopts  the 
principles  of*  chancery,  as  the  rule  in  cases  of  equity  in  the  fed- 
eral courts. 

In  Bailey  v.  Ekins,  7  Vcs.  319,  William  Garrett  charged  his 
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real  and  personal  estate  whh  the  payment  of  his  debts,  and  de- 
vised his  lands  to  his  executcnrs,  their  heirs,  &c,  in  trust  to  sell 
and  pay  his  debts,  and  apply  the  residue  to  the  support  and 
education  of  his  heir,  until  he  should  attain  his  age  of  twenty- 
one,  when  he  gave  the  money  and  real  estate  to  his  heir. 

It  was  contended,  that  the  descent  was  not  broken,  and  that 
a  charge  did  not  make  the  estate  equitable  assets. 

In  this  case,  the  devise  is  to  the  executors  and  their  heirs,  but 
this  circumstance  is  not  refied  on  or  mentioned  in  the  argument 
of  counsel,  or  in  the  opinion  of  the  court  The  chancellor  did 
not  decide  the  question,  whether  the  descent  was  broken.  He 
said,  "^  That  Hargrave  v  TindaU,  and  Burt  v.  Thomas,  and  Bat^ 
son  V.  Lindegreen,  were  authorities,  that  a  charge  upon  real 
estate  does  make  it  equitable  assets."  He  said,  ^therule  cannot 
be  accurate,  when  it  is  stated  that  the  descent  ought  to  be 
broken.  Suppose  a  devise  to  trustees,  in  trust  to  pay  debts; 
and  all  the  trustees  dying  in  the  life  of  the  testator,  the  estate 
descends  upon  the  heir,-  would  not  that  be  equitable  assets?" 
He  says  again,  **  a  mere  charge  is  no  legal  interest  It  is  not 
a  devise  to  any  one,  but  that  declaration  of  intention  upon 
which  a  courtof  equity  will  fasten,  and  by  virtue  of  which  they 
will  draw  out  of  the  mass  going  to  the  heir,  or  to  others,  that 
quantum  of  interest  which  will  be  sufficient  for  the  debts." 

In  Sheppard  v.  Lutwidge,  8  Yes.  26>  Henry  Lutwidge  devised 
his  estate  to  his  heir,  charged  with  the  payment  of  his  debts. 
The  chancellor  determined  that  the  heir  was  a  trustee,  and  that 
the  estate  was  equitable  assets. 

This  question,  where  the  estate  passes  to  the  heir,  or  where 
the  power  to  sell  is  given  to  the  executor  and  his  heirs,  appears 
to  be  completely  settled  in  £ngland.(8)   The  only  doubt,  if  there 

(8)  8o  said  Kent,  chancellor,  in  Ratgcn'a  Execnton  v.  Le  Roy  et  al,  4  Johna. 
Ch.  Rep.  651.  That  was  a  deviae  of  all  the  teatator'a  eatate,  real  and  peraonal,  to 
four  trustees,  (three  of  whom  were  executors,)  in  fee,  in  trust,  to  pay  his  debts^  and 
then  to  distribute  the  residue.  '*8uch  a  devise,  in  trust,  places  the  assets  under  the 
jurisdiction  of  this  court  A  court  of  law,  does  not  take  cognizance  of  a  tnut;  bat 
the  notice  of  it  bekmgsi  peculiarly  and  exdusi^dy  to  thii  court," 
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be  a  doubt,  is  where  a  naked  power  to  sell  is  given  to  the  exe- 
cutors, without  mentioning  their  heirs.  I  think  the  case  of  Silk 
V.  Prime,  together  with  the  subsequent  cases,  decides  that  under 
such  a  will,  the  assets  are  equitable. 

In  Nimmo's  Executor  v.  The  Commonwealth,  4  H.  &  M.  57, 
the  testator  had  directed  his  lands  to  be  sold  for  the  payment 
of  debts.  I  have  searched  the  Record,  bat  the  will  is  not  in  it 

*<  Before  the  etatute  of  3  W.  and  M./'  viz :  the  Statate  againat  Fnudulent  De- 
▼iaes,  **if  the  taetator  deviaed  his  lands  for  thepajmentof  his  debts,  all  the  cradiUm 
were  to  be  paid  pari  pasm,  or  in  nteable  proportions,  for  it  was  to  be  presamed, 
that  the  testator  meant  to  do  equal  justice  to  all."  •*  The  stetute  of  W.  and  M^ 
did  not  interfere  with  this  doctrine  of  equitable  assets,  but  rather  gave  it,  as  it  has 
bean  said,  a  parfiaowntarj  sanction.  That  sUtute  was  made  for  a  relief  of 
credUoro  againot  fraudulent  devieeeg  and  so  the  preamble  to  it,  as  well  as  its  titk^ 
expressly  declares.  It  does  not  apply  to  the  case  of  a  devise  to  trustees,  for  the  pay. 
ment  of  debts,  for  such  a  devise  is  in  furtherance  of  justice,  and  of  the  avowed 
policy  and  purpose  of  the  statute.  To  mark  that  policy  the  more  distinctly,  the 
4th  section  of  the  statute,  expressly  excepted  from  its  operation,  devibes  of  lands 
fax  the  payment  of  debts,  or  children's  portions.  The  omission  of  this  proviso  in 
our  statute^''  (retained  in  the  Virginia  statute,  see  ante,  p.  337,)  **  cannot  make  the 
least  alteration  in  its  construction.  It  must  have  been  omitted,  because  it  was  un- 
necessary,  and  was  doubtless  inserted  in  the  English  statute,  far  greater  caution.'* 
In  reviewing  the  English  cases  cited  above,  by  Chief  Justice  Manhall,  Chancdior 
Kent,  says: — **Li  Newton  «.  Beanet^  Lord  Thnrlow  referred  to  the  fiMrmer  case, 
and  said,  that  an  estate  devised  to  an  executor  to  sell,  was  equitable  assets;  and 
from  some  correct  notes  of  this  case,  7  Yes.  321,  322;  8  Yes.  30,  it  appean  that 
he  did  not  consider  it  to  be  requisite  that  the  descent  should  even  be  broken  by  the 
devise,  to  render  the  assets  equitable.  It  hos  since  been  repeatedly  held,  Bailey  o. 
Bkins,  7  Yes.  319,  Bheppard  v.  Lutwidge,  8  Yes.  26,  that  a  mere  charge  of  the 
debts  upon  the  real  estate  by  will,  makes  it  equitable  assets,  even  though  the 
descent  be  not  broken.  It  is  sufficient  that  the  estate  be  devised  upon  trust  to  pay 
debts ;  and  a  charge  of  the  debts  upon  the  real  estate,  is^  in  substance  and  effect,  a 
devise,  ^0  tanto,  Thb  was  the  doctrine  of  Lord  Eldon,  in  those  cases;  and  he 
made  this  clear  and  pertinent  observation,  that  a  provision  by  will,  titStdnd  in  law 
or  equity,  for  payment  of  crediton,  was  not  a  fraudulent  devise  within  the  statute. 
And  I  may  add,  that  such  a  devise  is  equally  valid  and  innocent,  and  oommendahle 
withal,  as  it  would  be  under  the  protection  of  the  proviso  in  the  EngUth  statute." 

The  case  of  Rutger's  Executon  v.  Le  Roy  et  al.,  however,  the  chancellor  ssid, 
steered  clear  of  every  difficulty,  because  in  that  case,  the  descent  tra«  broken,  there 
being  a  devise  in  lee  and  to  a  stranger,  as  well  as  to  the  executors.  See  also.  Clay 
Ice.  o.  Willis,  1  Bam.  ^  Cress.  364 ;  8  Eng.  Com.  Uw  Rep.  lOS^iSdkYer.] 
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The  judges  all  speak  of  it  as  a  charge,  and  it  is  to  be  presamed 
that  the  sale  was  made  by  the  executor,  because  the  price  of 
the  lands  is  introduced  into  his  account.  The  judges  all  say, 
that  it  is  equitable  assets,  and  that  the  judgment  of  the  Com- 
monwealth gave  no  priority:  that  those  assets  should  be  pur- 
sued in  chancery. 

I  proceed  now  to  consider  the  operation  of  the  act  of  assem- 
bly on  this  case.  It  declares  that  the  estate  of  a  guardian  or 
curator,  shall,  after  his  death,  be  liable  for  whatever  is  due  to 
his  ward  on  account  of  his  guardianship,  before  any  other  debt 
due  from  him  or  her. 

It  has  been  already  said,  that  this  section  gives  priority,  and 
creates  liability  if  it  did  not  before  exist,  but  does  not  create  a 
lien.  The  words  imply  a  liability  for  other  debts.  One  estate 
cannot  be  properly  said  to  be  liable  for  one  debt  before  others, 
if  it  be  not  liable  for  others.  Although,  then,  the  section  may 
charge  lands  with  a  debt  with  which  they  were  not  previously 
chargeable,  it  does  not  follow  that  it  charges  land  in  a  condi- 
tion not  to  be  charged  by  existing  law.  The  language  of  the 
section  is  comparative.  It  compares  the  charge  it  creates,  if  it 
does  create  one,  with  other  charges,  and  gives  it  the  priority 
over  them.  This  can  apply  only  to  an  estate,  in  a  condition  to 
be  reached  by  some  other  debts. 

Previous  to  the  passage  of  the  act  against  fraudulent  devises, 
lands  devised  were  not  liable  for  finy  debt  whatever.  Lands 
devised  for  the  payment  of  debts,  being  exempted  from  the  ope- 
ration of  that  statute,  pass  as  they  did  before  it  was  enacted, 
and  still  remain  exempt  from  all  legal  liabilities.  By  this  ex- 
emption, the  statute  protects  the  trust,  and  Jeaves  the  estate  to 
its  oper^ition. 

I  felt  much  difficulty  in  deciding,  whether  the  words  of  the 
section  do  not  apply  to  equitable  as  well  as  legal  assets.  But 
legislation  is  rarely  intended  to  act  upon,  and  control  the  equi- 
table principles  wliich  are  applied  by  a  court  of  chancery,  un- 
less its  language  be  such  as  to  leave  no  doubt  of  the  intended 
application.    Even  after  forming  an  opinion  on  this  point,  I  felt 
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a  pressure  of  the  question,  whether  a  case  in  which  the  lands 
were  to  be  sold  under  a  power  given  to  the  executor,  did  not 
constitute  an  exception  applicable  to  this  case.  After  bestowing 
the  best  consideration  in  my  power  on  the  English  cases,  I  have 
come  to  the  conclusion,  that  wherever  the  assets  are  equitable, 
the  equitable  principle  must  prevail 

That  the  right  of  the  ward  to  priority,  where  the  assets  are 
equitable,  has  never  been  asserted  in  this  country,  is  not  without 
its  weight  in  the  consideration  of  this  case. 

In  the  case  of  Jones  v.  Hobaon,  2  Randolph,  488,  the  court 
of  appeals  determined,  after  an  elaborate  argument,  as  I  have 
understood,  and  a  profound  consideration  of  the  subject,  that 
the  sureties  of  an  executor  were  not  bound  for  money  which 
came  to  his  hands,  on  account  of  lands  sold  for  the  payment  of 
debts.  In  delivering  the  opinion  of  the  court,  Judge  Green,  in 
commenting  on  the  act  which  provides  that  the  bond  may  be 
put  in  suit  until  the  will  **  be  fulfilled,**  **  as  far  as  lies  in  the  exe- 
cutors to  fulfil  the  same,'*  says :  **  This  expression  is  understood  to 
relate  to  the  fulfilment  of  so  much  of  the  will,  as  it  belongs  to  the 
executors  in  their  character  of  executors  merely  to  fulfil,  and 
not  to  any  superadded  duty  imposed  upon  them  by  the  will,  as 
trustees  or  otherwise."  (p.  497.)  Again,  he  says :  "  At  the  com- 
mon law,  in  whatever  order  the  executor  might  be  bound  at  law 
or  in  equity,  to  apply  the  proceeds  of  land  to  the  payment  of 
debts,  he  acted  in  relation  to  that  subject  only  as  trustee.  It 
was  a  trust  superadded  to  the  office  of  executor,  and  not  insepa- 
rable from  it*'  (p.  498.) 

He  concludes  so  much  of  this  very  able  opinion,  as  relates  to 
this  subject,  with  saying:  '*  Upon  this  point  we  are  of  opinion, 
that  the  proceeds  of  land  devised  to  be  sold  are  not,  and  never 
were,  a  testamentary  subject ;  that  executors  held  such  pro- 
ceeds, not  in  their  character  of  executors,  but  as  trustees;  that 
the  literal  terms  of  the  executor's  oath  and  bond,  bind  him  only 
in  relation  to  the  goods,  chattels  and  credits,  of  his  testator ; 
that  there  is  nothing  in  our  legislation  on  this  subject,  which  in- 
dicateil  an  intention  that  the  obligation  should  have  a  greater 
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extent,  but  the  contrary ;  and  that  the  sureties  of  an  executor^ 
are  not  responsible  for  the  proceeds  of  lands  sold  by  him." 
(pp.  501,  502.)  This  opinion  was  given  in  a  case  in  which  the 
will  of  the  testator  in  all  its  material  features,  resembled  that  of 
John  Lesslie.  It  decides  positively,  that  in  such  a  case,  the 
court  of  appeals  considers  the  executor  as  holding  the  money, 
arising  from  land  sold  by  the  executor  under  a  power  given  by 
the  will,  as  a  trustee ;  and,  consequently,  that  they  are  equitable 
assets. 

The  conclusion  to  which  I  am  brought  by  a  consideration  of 
the  cases  in  England  and  in  this  country,  is,  that  the  executor 
of  Myers,  is  entitled,  only  to  his  equal  proportion  of  the  fund 
arising  from  the  real  estate.(9) 


(9)  Since  the  o|muon  given  above  was  delivered,  leveral  caaea  have  been  decided 
bj  the  court  of  appeala  of  Virginia,  involving  the  queation,  how  far  certain  deviaea 
ahoold  be  conaidered  aa  creating  a  charge  upon  the  tcatator'a  real  eatate,  and  con- 
verting it  into  equitable  aaaets  7  which  it  ia  proper  to  notice  here. 

In  Downman  v.  Roat  et  al.,  6  Rand.  587,  decided  in  December,  1838,  the  oon- 
teat  waa  between  the  legateea  and  deviaeea.  The  testatrix  bequeathed  two  aeveral 
legaciea,  and  in  the  event  of  the  legateea,  (or  either  of  them,)  dying  before  the  exe- 
cutor could  pay  the  legacies,  she  directed  the  legaciea  to  be  equally  divided  among 
the  heirs  of  the  legatees  respectively.   The  testatrix  then  devised  oSL  the  rettqfka- 
eBtaUf  real  andptrBomd,  in  fee  ttmp2s,  to  her  brother,  whom  she  appointed  execu- 
tor.   It  waa  in  proof,  that  the  testatrix  lived  for  many  yeara  in  the  &mily  of  one 
of  the  legateea,  (who  waa  the  mother^Df  the  other  legatee,)  on  terma  of  the  otmoat 
intimacy  and  affection,  and  that  the  deviaee  was  her  heir  at  law ;  that  the  peraooal 
eatate  of  the  testatrix,  ai  the  date  of  the  will,  and  at  the  death  of  the  testatrix, 
about  a  month  afterwards,  waa  very  inconsiderable ;  that,  at  each  of  these  periods, 
she  was  seised  of  a  valuable  tract  of  land,  on  which  her  brother  entered  aa  devisee ; 
tiiat  the  deviaee  conv^ed  the  land  in  trust,  under  which  it  was  sold,  and  thai  the 
purchaaer  had  notice  of  the  claim  of  the  legatees.    It  did  not  appear  that  the  tei^ 
tatrix  left  any  debts.    The  opinion  of  the  Court  was  delivered  by  Ciaa,  J.,  who 
said : — **  Every  queation  of  a  charge  on  lands  under  a  will,  is  a  question  of  inten- 
tion.   In  the  case  of  debts,  it  is  so  natural  to  suppose  that  a  man  in  that  aolemn 
act,  intended  to  bo  just,  that  courts  have  taken  very  alight  worda  in  a  vrill,  to  im- 
ply a  charge  upon  lands.    The  books  are  full  of  such  caaes.    Trent «.  Trent,  Gil- 
mer, 174,  is  one  of  that  class.    Legacies  do  not  stand  on  quite  ao  high  groond, 
being  voluntary  gifta;  but  yet,  every  man  is  supposed  to  intend  that  they  shall  be 
paid,  and  to  have  settled  in  his  mind,  the  fimd  for  their  payment;  and  if  there  be 
no  fund  but  Und,  or  if  there  be  expresaiona  tending  to  ahow  that  the  testator  bad 
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Dbcrbb. — The  decree  rendered  in  this  cause,  directs  the  com- 
missioners, R.  Stanard  and  Samuel  Taylor,  to  disburse  the  fund 
in  their  hands  rateably,  among  all  the  creditors  of  John  Lesslie, 
deceased,  paying  to  John  Forbes,  executor  of  William  L.  Myers, 
deceased,  the  sum  of  92340  46,  that  being  the  dividend  to 
which  he  was  entitled  on  his  claim,  in  part  payment  of  the  de- 
cree rendered  in  the  chancery  court  of  the  state,  in  favour  of 
the  said  Myers,  against  Lesslie's  executor,  without  prejudice  to 
the  said  decree. 

the  land  in  his  mind,  the  court  will  torn  them  upon  the  land,  rather  than  thef 
ahould  ^o  unpaid."  Held:  1.  That  the  will  created  a  charge  upon  the  land,  for 
the  payment  of  the  legacies.  3.  That  thu  charge  followed  the  land  into  the  hands 
of  the  purchaser,  with  notice,  not,  indeed,  upon  the  ground  of  fraud,  but  upon  the 
principle  of  etmeat  emptor.  In  this  case,  it  may  be  remarked,  that  the  will  was 
held  to  create  a  charge  upon  land :  1.  by  implieaiion ;  2.  in  favour  of  Ugateu;  S. 
that  the  charge  adhered  to  the  land  in  the  hands  of  a  purehaser,  with  natiee. 

**  I  appoint  A.  R  my  sole  executor ;  no  security  to  be  required  of  him,  without 
so  much  as  will  justify  all  my  just  debts.  The  residue  I  confide  in  him,  to  dispose 
of  as  I  shall  hereafter  direct  I  wish  him  to  diopose  ^  aUmy  real  eotate,  except^ 
&C.*'  In  a  subsequent  clause,  the  testator  bequeathed  a  legacy,  **  as  soon  as  it  can 
(could)  be  made  after  my  (hu)jutt  debts  are  (were)  paid,'''*  Per  curiam.  We  are 
of  opinion,  that  the  wiU  subjected  the  real  estate  to  the  payment  <^  the  testator's 
debts.  Dunn  v»  Amey  et  al.,  1  Leigh,  465. 

**  /t  is  my  wiU  and  desire,  thai  all  my  just  debts  he  paid.  After  that,  I  wish  that 
A.  B.,  have  f  1000,  provided  my  estate  will  admit  of  it.^  The  testator  had  real 
estate,  which,  not  being  disposed  of  by  the  will,  descended  to  the  heir  at  law.  The 
heir  at  law,  qualified  as  administrator,  with  the  will  annexed.  Nearly  the  whole 
of  the  personal  estate,  which  did  not  amount  to  f  1000,  was  absorbed  by  debts.  The 
legatee  filed  her  bill  against  the  heir  at  law,  praying  to  charge  the  legacy  on  tbt 
testator's  lands,  descended  to  him.  To  this  bill,  the  heir  demurred,  and  thus  pre- 
sented the  question :  whether  the  legacy  could  in  any  manner,  be  charged  on  the 
real  estate  descended  ? 

Per  curiam.  1.  By  the  will,  the  real  estate  was  charged  with  the  payment  <^  off 
the  testator's  debts.  Trent  v.  Trent's  Executrix,  Gilmer,  174.  2.  The  legacy  was 
a  direct  and  absolute  charge  upon  his  real  estate,  not,  indeed,  by  the  express  terms 
of  the  wiU,  but  by  strong  and  necessary  implication.  Clarke  and  wife  «.  Buck,  I 
Leigh,  487. 

In  Kenncy's  Executors,  &c.  v.  Harvey  et  al.,  2  Leigh,  70,  the  testator  charged 
his  real  estate  with  the  payment  of  his  debts,  and,  subject  to  debts,  devised  it  to 
his  wifb,  part  in  fte,  and  part  for  life,  with  remainder  over.  The  court  said  that, 
the  will  constituted  the  real  estate  an  equitable  fund,  out  of  which,  aU  the  creditors 
were  entitled  to  satisfiiction,  pari  passu* — [Editor,] 
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Before  Hon.  JOHN  MARSHALL,  Chief  Joitice  of  the  United  SUtee. 

Where  hiUs  are  remitted  by  a  merchant  to  hie  &ctor,  to  be  cooTerted  into  aTailablo 
ftinda,  and  the  &ctor  mingles  the  property  of  the  merchant  with  that  of  others, 
by  telling  the  billa  on  a  credit,  and  taking  a  joint  note,  covering  other  eoms  than 
that  stipalated  to  bo  paid  for  the  bills,  this  is  in  accordance  with  the  general 
usagCf  and  if  the  parties  to  the  note  become  insolvent  before  it  is  due,  the  factor 
will  not  be  held  responsible,  in  emueifuence  ofikt  mere  act  of  taking  autk  jwU 
note,  for  the  loss  sustained  by  his  employer. 

A  factor  sells  bills  of  his  principal  to  C.  on  a  credit,  and  takes  in  payment,  a  note 
of  previous  date,  haviog  three  months  to  ran,  drawn  by  A.  and  endorsed  by  B., 
who  were  in  good  credit  at  the  time;  the  note  is  not  endorsed  by  C.  HM: 
That  the  circnmstances  of  the  note  being  of  previous  date,  and  not  endorsed  by 
the  purchaser  of  the  bills,  are  not  sufficient,  per  se,  to  outweigh  the  &ct,  that 
the  drawer  and  endorser  were  in  good  credit  at  the  time  <^the  transaction. 

Not  was  it  of  any  consequence  that  the  name  of  C,  the  purchaser,  was  not  ooiii- 
mnnicated  by  the  &cior  to  his  principal,  the  principal  not  having  demanded  of 
his  fiictor  the  name  of  the  purchaser. 

An  agent  does  not  bear  the  same  relation  to  his  principal,  that  the  holder  of  a  bill 
of  exchange  does  to  the  drawer  or  endorser.  The  same  negligenoe  or  omissioii 
which  win  deprive  the  holder  of  all  reoourse  against  the  drawer  or  endorser,  will 
not  subject  the  agent  to  his  principal,  to  the  extent  of  the  bill  placed  in  hu  hands 
for  collection. 

The  relation  of  principal  and  agent,  is  governed  by  general  rules  of  law,  founded 
on  reason,  and  if  the  principal  suffers,  through  the  remissness  or  negligenoe  of 
the  agent,  ike  aUual  Iob»  sugtained  6y  the  principal,  in  conMequenee  ef  mUh  miO' 
eonduet,  is  the  standard  by  which  his  damages  must  be  measured.  But  the  law 
merchant  prescribes  with  exactness,  the  course  to  be  pursued  by  the  holder  of  a 
bill,  and  has  substituted  a  peculiar  standard  by  which  damages  are  to  be  mea- 
sured  for  any  deviation  from  that  course.    Hence, 

The  factor  to  whom  commercial  paper  is  transmitted  for  collection,  but  who  does 
not  make  himself  a  party  by  putting  his  name  upon  the  paper,  is  an  ordinary 
agent,  governed  by  the  law  which  regulates  the  relation  of  principal  and  agent 
generally,  and  is  not  subject  to  the  law  merchant 

Where  bills  of  exchange  are  transmitted  by  a  debtor  to  his  creditor  to  be  sold,  and 
the  debtor  directs  the  creditor  to  credit  him  with  the  proceeds;  and  the  creditor 
■ells  the  bills,  partly  for  cash  and  partly  for  negotiable  notes,  and  gives  the  debtor 
credit  in  his  books  fbr  the  amount,  in  two  distinct  items,  first,  for  the  notes,  and 
secondly,  fbr  the  balance  in  cash;  this  is  a  mer^  prenneumal  payment,  and  if  the 
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soCm  be  not  p«id,  he  may  reenr  to  his  originel  claiin,  unleti,  by  bit  subaequent 
ooodact,  he  coDTerte  the/iroewtonei  into  an  aUokUe  payment 
Bat  a  payment  which  ie  merely  frooitional  in  its  inception  may,  by  legal  intend- 
ment,  be  converted  into  an  dbwolute  payment,  by  the  snbseqnent  conduct  of  the 
creditor;  and  whether  this  has  been  done  or  not,  mnst  depend  essentially  npon 
the  ciroimistanocs  of  the  particular  case.  Thus,  where  the  debtor  in  Virginia, 
sent  to  his  factors,  a  commercial  house  in  New  York,  (who  were  also  his  cre- 
ditors), bills  of  exchange,  with  instructions  to  sell  them  and  credit  him  with  the 
proceeds;  and  the  &ctors  and  creditors  sold  them,  partly  for  cash,  and  partly  for 
credit,  for  negotiable  paper  having  some  time  to  run,  and  credited  the  debtor  on 
their  books  with  the  proceeds,  but,  when  the  paper  was  subsequently  protested 
hg  non-payment,  the  &etors  did  not,  as  commercial  usage  required  them  to  do, 
communicate  the  fact  to  the  debtor,  though  they  had  a  regular  correspondence 
with  him,  and  several  letters  passed  between  them  after  the  protest;  though  one 
of  the  partners  was  aflerwards  in  Virginia,  and  received  a  considerable  payment 
from  the  debtor  in  person;  and  where  the  creditors,  afler  the  protest,  transmitted 
an  account  of  the  balance  due  them  by  their  debtor,  not  ineluding  therein  Ike 
amovM  of  the  p-otested  lutfes,  and  themselves,  without  coneultation  with  the 
debtor,  instituted  suits  upon  the  protested  notes  sgainst  the  endorser,  and  pro- 
seeotod  it  to  judgment,  but  did  not  issue  execution  thereon;  these  circumstances, 
taken  together,  converted  the  prsvtsionoi  into  an  abeeivte  psyment;  and  on  a 
suit  by  the  creditors  against  the  debtor  to  recover  the  balance  due,  the  debtor 
was  held  to  be  entitled  to  a  credit  for  the  amount  due  upon  the  protested  notes. 

THIS  was  an  action  on  the  case,  brought  by  the  plaintifis^ 
merchants  in  the  city  of  New  York,  against  Alexander  Cun* 
ningham,  of  Petersburg^  Virginia,  to  recover  a  large  sum  of 
money  alleged  to  have  been  advanced  by  the  plaintiffs  to  the 
defendant  The  following  special  verdict  was  rendered  by  the 
jury: — ''  They  find  that  the  defendant  did  assume  upon  himself, 
in  manner  and  form,  as  the  plaintiffs  have  alleged,  and  they  as- 
sess the  plaintiffs'  damages,  by  reason  of  the  defendant's  non- 
performance of  his  said  assumption,  to  the  sum  of  84285  90, 
with  interest  thereon  from  the  1st  day  of  December,  1826,  till 
paid,  if  the  court  shall  be  of  opinion,  upon  the  facts  set  forth  in 
the  case  stated,  that  the  plaintiffs  have  a  right  to  recover  the 
two  sums  therein  mentioned,  of  $1158  28,  and  $1158  29,  with 
interest  on  the  same;  but  if  the  court  shall  be  of  a  contrary 
opinion,  then  they  assess  the  plaintiffs'  damages  to  $1870  18, 
with  interest  from  the  1st  day  of  December,  1826,  till  paid/* 
The  following  is  the  case  stated  for  the  opinion  of  the  Court, 
referred  to  in  the  verdict  of  the  jury : 
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In  the  month  of  January,  1825,  the  plaintiffs  were,  and  ever 
since  have  been,  and  still  are,  commission-merchants  of  the 
city  of  New  York,  in  the  state  of  New  York,  and  the  defendant 
was,  and  ever  since  has  been,  and  yet  is,  a  merchant  of  the 
town  of  Petersburg,  in  Virginia,  dealing  chiefly  in  cotton  and 
other  produce  of  the  country;  and  during  that  month,  the  de- 
fendant employed  the  plaintiffs,  as  his  agents  in  New  York,  to 
sell  for  him  there,  such  cotton  and  other  country  produce,  upon 
commission,  belonging  to  the  defendant,  and  to  collect  for  him 
there,  upon  commission,  such  bills  or  notes,  drawn  upon,  or 
payable  in,  New  York,  belonging  to  the  defendant;  and  to  sell 
or  negotiate  for  him  there,  upon  commission,  such  bills  of  ex- 
change upon  foreign  countries,  belonging  to  the  defendant,  as 
the  defendant  should,  from  time  tp  time,  send  or  remit  from 
Petersburg,  to  the  plaintiffs  in  New  York,  to  be  by  them  there 
so  sold  or  collected  for  brm.  The  correspondence  between  the 
plaintiffs  and  the  defendant,  touching  this  business,  and  the 
agency  of  the  plaintiffs  for  the  defendant,  in  and  about  the 
same,  continued  from  January,  1825,  till  August,  1826,  during 
which  time,  parcels  of  cotton  and  other  produce  were  sent  by 
the  defendant  from  Petersburg,  to  the  plaintiffs  in  New  York, 
and  divers  notes  and  bills  drawn  upon  or  payable  in  New  York, 
and  divers  bills  of  exchange  on  foreign  countries,  were  remitted 
by  the  defendant  to  the  plaintiffs,  to  be  by  them  sold  or  collect- 
ed for  the  defendant ;  and  in  the  course  of  these  transactions, 
the  defendant  was  in  the  habit  of  drawing  bills  on  the  plaintiffs 
from  time  to  time,  and  the  plaintiffs  were  in  the  habit  of  accept- 
ing bills  drawn  on  them  by  the  defendant,  as  well  on  the  ^credit 
of  the  notes,  bills,  and  goods  so  placed  or  to  be  placed  in  their 
hands  by  the  defendant,  to  be  collected  or  disposed  of  by  them 
for  him,  as  for  the  defendant's  accommodation.  For  all  of  this 
business,  the  plaintiffs  charged  the  defendant,  and  he  allowed 
them,  a  commission,  but  in  no  instance  a  del  credere  commis- 
sion; and  it  was  the  understanding  of  the  parties  that  no  del 
credere  commission  should,  in  any  instance,  be  charged  by  the 
plaintiffs,  or  allowed  by  the  defendant,  upon  the  business  done 
by  them  for  him. 
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The  plaintifTsy  on  the  28th  of  November^  1825,  were  in  ad- 
vance to  the  defendant,  on  account  of  the  transactions  aforesaid, 
above  the  sum  of  1 5000;  and  on  the  said  28th  of  November,  the 
defendant  remitted  to  the  plaintiffs,  two  sterling  biUs,  to  be  by 
them  sold  on  his  account  in  New  York,  and  the  proceeds  there- 
of to  be  placed  to  his  credit;  one  drawn  by  John  Walker  on 
Evans  &  Trokes,  of  Liverpool,  for  £400  sterling,  and  the 
other,  drawn  by  the  defendant  himself,  on  W.  A.  &  G.  Max- 
well, of  Liverpool,  for  £500  sterling.  These  bills  were  en- 
closed in  a  letter  from  the  defendant  to  the  plaintiffs  in  the 
following  words  and  figures,  to  wit : — 

"  Petersburg,  Miwember  28t*,  1825. 

*^  Messrs.  Hamilton  and  Donaldson, 

*'  Gentlbmjbit — ^I  herewith  hand  you  an  invoice  and  bills  of 
lading  for  30  bales  per  the  Star:  she  sailed  on  the  morning  of 
the  25th.  I  hope  you  will  be  able  to  make  a  speedy  sale  of  this 
parcel  at  your  present  quotations.  You  have  also  enclosed,  John 
Walker's  bill  on  Evans  &  Trokes,  Liverpool,  payable  in  Lon- 
don, for  £400,  and  mine,  on  W.  A.  &  G.  Maxwell,  Liverpool, 
payable  in  London,  for  £500.  Proceeds  to  be  placed  to  my 
credit  Cotton  14  c 

**  I  am,  gentlemen,  yours,  &c., . 

'^  Alexander  Cuvniitghim." 

"  N.  B.  Your  letter  of  23d,  only  came  to  hand  this  morning. 
Please  forward  the  letter  of  advice  to  Messrs.  Maxwells.'' 

On  the  1st  of  December,  1825,  the  defendant  wrote  another 
letter  to  the  plaintiffs,  in  the  following  words  and  figures,  to  wit: 

**  Petersburgf  December  Isl,  1825. 
'*  Messrs.  Hamilton,  Donaldson  &  Co., 

«<  Gen TLBMBv — I  sent  you,  on  the  28th,  John  Walker's  bill, 
on  Evans  &  Trokes,  Liverpool,  for  £  400,  and  mine,  on  W.  A. 
te  G.  Maxwell,  Liverpool,  for  £500,  with  invoice  and  B  Lading 
for  30  bales  cotton,  per  Star,  and  letter  to  Messrs.  Maxwells.  I 
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am  without  any  of  your  esteemed  favours  since.  I  have  now 
to  advise  my  draft  on  you  for  $2500.  Please  charge  it  to  my 
account  Cotton  has  been  brisker  these  two  days  past,  and  ad- 
vanced ^  c. 

'<  With  respect,  your  most  obedient  servant, 

'<  Albxandisr  Cuvvirgham." 

The  defendant's  said  letter  to  the  plaintiffs,  of  the  28th  No- 
vember, 1825,  and  the  said  two  sterling  bills  therein  mentioned 
and  enclosed,  were  received  by  the  plaintiffs,  on  the  2d  Decern- 
ber  following ;  and  on  the  7th  of  December,  the  plaintiffi  sold 
the  said  two  sterling  bills,  at  New  York,  for  •  4302  94,  (net  pro- 
ceeds ;)  of  which  sum  they  received  part,  to  wit :  •  1986  37,  in 
cash ;  and  for  (1158  28,  other  part  thereof,  they  took  in  pay- 
ment a  note  of  one  Joseph  Lyon,  made  payable  to  one  Warren 
Rogers,  and  endorsed  by  the  said  Rogers  in  blank,  dated  the  7th 
September,  1825,  and  payable  six  months  after  date ;  and  for 

•  1 158  29,  the  residue  thereof,  they  took  in  payment  another  note 
of  the  same  Joseph  liyon,  payable  to  the  same  Waf  ren  Rogers, 
and  endorsed  by  the  said  Rogers  in  blank,  dated  the  13th  Sep- 
tember 1825,  and  payable  six  months  after  date.  But  the  first 
of  the  said  notes  of  the  said  Lyon,  endorsed  by  the  said  Ro- 
gers, was  not  for  the  said  sum  ofill58  28  only,  but  was  for 
the  sum  of  $  1734  80 ;  and  the  last  of  the  said  notes  was  not 
for  the  said  sum  of  9 1158  29  only,  but  was  for  the  sum  of 

•  1734  06 :  the  way  this  happened  was,  that  the  plaintiffs  had 
at  the  same  time,  sold  other  bills  for  one  Thomson,  and  took  these 
two  notes  of  Lyon,  endorsed  by  Rogers,  in  payment,  as  well  of 
the  two  sums  of  •  1 158  28  and  •  1 158  29,  part  of  the  proceeds  of 
the  defendant's  said  sterling  bills,  by  them  sold,  as  of  the  pro- 
ceeds of  the  said  Thomson's  bills,  by  them  sold  at  the  same 
time,  there  being  no  connexion  whatever  between  the  defend- 
ant and  the  said  Thomson,  but  the  plaintiffs  being  in  like  man- 
ner agents  for  them  both. 

The  said  Joseph  Lyon,  and  the  said  Warren  Rogers,  were 
both  in  good  credit  at  New  York,  at  the  time  the  plaintiffs  took 
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the  two  said  notes  of  the  former,  endorsed  by  the  latter,  in 
manner  aforesaid ;  and  the  said  notes  of  the  said  Lyon,  en* 
dorsed  by  the  said  Rogers,  would  have  been  regarded  by  prudent 
and  well  informed  merchants  of  New  York,  as  good  security 
for  the  sums  therein  expressed.  At  the  time  the  plaintiffs  sold 
the  defendant's  said  two  sterling  bills,  it  was  usual  in  the  course 
of  business  at  New  York,  to  sell  such  bills  on  a  credit,  and,  in« 
deed,  impracticable  in  the  then  state  of  the  money  market 
there,  to  sell  them  for  cash ;  and  the  time  which  the  said  two 
notes  of  the  said  Lyon,  endorsed  by  the  said  Rogers,  had  to 
run  when  the  plaintiffs  took  them  in  manner  aforesaid,  did  not 
exceed  the  credit  then  usually  given  upon  sales  of  sterling  bills 
of  exchange  at  New  York ;  and  the  blending  the  proceeds  o( 
the  sterling  bills  of  the  defendant,  sold  by  the  plaintiffs,  with 
the  proceeds  of  the  bills  of  Thomson,  sold  by  them  at  the  same 
time,  and  the  taking  notes  to  secure  the  aggregate  of  the  sums 
belonging  to  the  defendant,  and  to  the  said  Thomson,  as  before 
described,  was,  and  is,  according  to  the  usage  and  course  of 
such  business  at  New  York. 

The  day  after  the  plaintiffs  had  sold  the  defendant's  two  said 
sterling  bills  at  New  York,  in  manner  aforesaid,  to  wit,  on  the 
8th  of  December,  1825,  they  wrote  him  a  letter  advising  him 
thereof,  which  was  received  by  him  at  Petersburg,  in  due 
course  of  mail,  and  which  is  in  the  words  and  figures  follow- 
ing, to  wit  :— 

"  JVeMJ  York,  December  8tA,  1826. 
'*  A.  Cunningham,  Esq. — 

**We  have  none  of  your  esteemed  favours  to  reply  to.  Above 
we  beg  to  hand  you  an  account  sales  of  your  sterling  bills,  for- 
warded us  on  28th  ult ;  net  proceeds  as  above  stated,  94302  64, 
viz. :  at  your  credit  7th  inst,  91386  37 ;  due  on  a  note  of  Jo- 
seph Lyon,  endorsed  by  Warren  Rogers,  •  1 158  28,  on  the  10th 
March  next ;  due  on  a  note  of  the  same,  endorsed  by  the  same, 
the  16th  March  next,  1158  29,  which  we  hope  will  be  satisfac- 
tory.    The  difficulty  of  disposing  of  bills  here,  induced  us  to 
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take  notes  in  payment,  but  in  those  taken,  we  have  been  parti- 
cular, and  think  they  are  perfectly  safe.  The  exchange  was  what 
private  bills  generally  sold  for  yesterday.  The  same  rate  was 
obtained  for  Le  Roy,  Bayard  &  Co.  only,  and  more  of  them  than 
were  sold  were  offered  at  that  rate.  Exchange  will  still  get 
lower ;  the  utter  destruction  of  confidence,  and  the  extreme 
scarcity  of  money,  place  many  things  in  the  very  worst  state; 
twenty-nine  bales  of  your  cotton  by  the  Margaret  Ann,  have  been 
sold  at  sixteen  cents,. agreed  to  sixty  days;  that  in  eight  bales, 
at  six  months,  adding  two  per  cent,  interest ;  twenty-one  bales 
at  ninety  days,  adding  half  per  cent  The  paper  is  good,  it 
being  sold  to  manufacturers.  We  wanted  to  close  sales  of  all 
yours,  but  to  day  the  article  is  heavy,  a  good  deal  having  ar- 
rived ;  we  shall  do  so,  however,  the  first  opportunity :  it  has  just 
been  landed.  We  beg  your  attention  to  further  remittances,  as 
we  are  much  in  want. 

"  We  are,  &c., 

**  Hamilton,  Doif  aldson  &  Ck)." 

The  plaintiffs  charged  the  defendant  their  usual  commission 
of  one  per  cent  (besides  brokerage)  on  the  sale  of  the  defend- 
ant's two  said  sterling  bills ;  and  on  the  7th  of  December,  1825, 
passed  the  whole  proceeds  to  the  defendant's  credit,  not  abso- 
lutely, as  to  so  much  thereof  as  was  due  at  a  future  day,  but 
provisionally,  in  case  they  should  be  received  when  due ;  the  en- 
tries on  their  books  touching  the  same,  were  in  these  words  and 
figures,  to  wit : — 

**  1825.  December  7,  By  J.  Lyon's  note  favour  W. 
Rogers,  received  in  part  payment  of  sterling 
bills,  £900,  as  per  account  sales  rendered,       #2384  40 
Cash  received  for  balance  of  said  bills,  201 1  80" 

The  defendant's  two  said  sterling  bills  were  not  sold  by  the 
plaintiffs  to  the  said  Joseph  Lyon  and  Warren  Rogers,  or  to 
either  of  them,  but  were  sold  to  some  other  person  whose  name 
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has  never  been  communicated  by  the  plaintifTs  to  the  defend- 
ant, or  otherwise  made  known  to  him ;  and  the  plaintiffs'  said 
letter  to  the  defendant,  of  the  8th  of  December,  1825,  contains 
all  the  information  given  by  the  plaintiffs  to  the  defendant  on 
the  subject,  except  what  may  be  found  in  the  sequel  of  the  cor- 
respondence between  them,  hereinafter  set  forth. 

The  said  two  notes  of  Joseph  Lyon,  endorsed  by  Warren 
Rogers,  were  made  and  endorsed  at  the  city  of  New  York,  in 
the  state  of  New  York,  and  were  also  payable  there;  and  by 
the  laws  of  the  said  state,  were  negotiable,  in  like  manner,  as 
inland  bills  of  exchange;  and  the  said  two  notes,  before  they 
came  to  maturity,  were  endorsed  by  the  plaintiffs  for  the  mere 
purpose  of  being  placed  in  bank  for  collection,  and  were  placed 
for  collection  in  one  of  the  banks  of  New  York ;  were  duly  pre- 
sented at  maturity  to  Lyon,  the  maker,  and  payment  duly  de- 
manded of  him ;  and,  payment  being  refused,  were  duly  protested 
for  non-payment;  and  due  notice  of  the  dishonour  thereof  was 
given  to  Warren  Rogers,  the  endorser.  The  said  notes  and  the 
protests  thereof,  are  in  the  words  and  figures  following,  to  wit: 

''New  York,  September  7th,  1825. 
«'tl784  80 

**  Six  months  after  date,  I  promise  to  pay  to  the  order  of  Mr. 
Warren  Rogers,  seventeen  hundred  and  thirty-four  dollars  and 
eighty  cents,  for  valued  received. 

Joseph  Ltoit. 

(Endorsed.) 
Warrer  Rogers, 
Hamilton,  Donaldsou  &  Co. 
No.  2324. 

Due  10th  March,  1826. 

United  States  of  America,  State  of  New  York,  to  wit: 

On  the  10th  day  of  March,  in  the  year  of  our  Lord,  1826,  at 
the  request  of  Messrs.  Hamilton,  Donaldson  &  Co.,  I,  Francis 
R.  Tillon,  notary  public,  duly  admitted  and  sworn,  dwelling  in 
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the  city  of  New  York,  did  present  the  original  promissory  note, 
(a  true  copy  whereof  is  above  written),  to  a  gentleman  in  the 
office  of  Joseph  Lyon,  the  maker  thereof,  and  demanded  of  him 
payment  thereof.  He  answered,  that  Mr.  Lyon  was  not  within, 
and  that  it  could  not  be  paid.  Now,  whereupon,  I,  the  said  no- 
tary, at  the  request  aforesaid,  did  protest,  and  by  these  presents 
do  publicly  and  solemnly  protest,  as  well  against  the  maker  and 
endorser  of  the  said  promissory  note,  as  against  all  others  whom 
it  doth  or  may  concern,  for  exchange,  re-exchange,  and  all 
costs,  damages,  and  interest  already  incurred,  and  to  be  here- 
after incurred,  for  want  of  payment  of  the  said  promissory  note. 

Thus  done  and  protested  in  the  city  of  New  York,  aforesaid, 
in  the  presence  of  John  Doe  and  Richard  Roe,  witnesses. 

In  testimonium  veritatis. 

Ff  R.  TiLLON,  Notary  Public* 

1826.  March  10th.  I  this  day  demanded  payment  of  within 
as  within. 

William  Cadlb. 

1826.  March  11th.  J  this  day  gave  a  notice  to  a  clerk  in 
the  office  of  Warren  Rogers. 

William  Cadlb.'* 

The  second  note  for  81734  06,  dated  13th  September,  1825, 
payable  six  months  after  date,  and  falling  due  on  the  16th  March, 
1826,  drawn  by  Joseph  Lyon,  and  endorsed  by  Warren  Rogers, 
was  protested  in  like  manner  with  the  above. 

The  plaintiffs  did  not  give  any  notice  to  the  defendant,  of  the 
dishonour  of  the  two  said  notes  of  Lyon,  endorsed  by  Rogers, 
until  the  30th  of  June,  1826,  when  they  wrote  him  a  letter  of 
that  date,  giving  him  the  first  information  he  had  received  of 
the  dishonour  of  the  said  two  notes.  This  letter  was  received 
by  the  defendant  in  due  course  of  mail,  and  is  in  the  words  and 
figures  following,  to  wit : — 

« JVew  Yorky  June  SOth,  1826. 
*^  A.  Cunningham,  Esq. 
**  We  wrote  you  on  21st  inst,  and  are  since  without  any  of 


MAY  TERM,  1828.  859 


Hamflton,  Doaaldson  &  Ck>.  o.  Cunningham. 


your  favours.  As  there  is  upwards  of  1 11,000,  what  we  are 
still  in  advance  of  you,  it  becomes  necessary  we  should  have 
remittances  to  the  amount  thereof,  or  we  can  draw  on  you.  Be 
pleased  to  let  us  know  what  you  would  prefer :  it  is  only  im« 
portant  we  should  have  one  way  or  another,  and  if  an  accom* 
modation  of  •  7000,  or  1 8000,  of  that  amount  can  be  of  service 
to  you,  we  have  no  objections  to  accommodate  you,  under  the 
understanding  that  your  drafts  will  be  punctually  met 

"  The  notes  of  Joseph  Lyon,  endorsed  by  Warren  Rogers,  for 
part  of  what  your  bill  on  W.  A.  &  G.  Maxwell  for  £  500,  and 
John  Walker's  on  Evans  &  Trokes  for  £400,  were  sold  in  part, 
as  you  will  see  by  account  sales  rendered  you,  and  by  out  let- 
ter of  8th  December,  remain  unpaid.  Aware  of  your  distress, 
arising  from  other  losses,  and  being  in  weekly  expectation  that 
Mr.  Rogers,  who  has  ever  been  considered  good,  would  ar- 
range the  payment  of  them,  since  they  became  due,  were  the 
causes  of  our  not  writing  you  earlier  on  the  subject,  but  he 
waives  the  payment  of  them  so  long,  that  we  deem  it  necessary 
to  advise  you  of  the  state  of  things.  The  notes  have  been  regu- 
larly protested,  so  as  to  bind  Mr.  Rogers>  and  we  still  think  he 
is  able  to  pay.  Your  advice  on  the  subject,  however,  is  de- 
sirable, although  we  have  hitherto  left  nothing  undone  to  bring 
about  payment  in  that  way  we  thought  best.  Another  house, 
whose  bill  we  sold,  is  implicated  with  you  in  this  transaction. 
It  is  unnecessary  to  state  to  you  our  feelings  on  this  communi- 
cation ;  they  are  painful  in  the  extreme,  knowing  as  we  do,  how 
you  have  already  sufiered;  but  we  do  hope  that  you  will  sufier 
but  little,  if  any,  by  this.  Mr.  Rogers  has  promised  to  do  some- 
thing soon,  and  we  hope  it  will  be  satisfactory  to  all.  He  is 
certainly  sufficiently  able,  and  has  always  before  this,  stood 
high  for  punctuality,  and  as  a  man  of  wealth,  and  in  his  own 
affairs,  he  is  perfectly  unembarrassed. 

"  We  are,  &c., 

''  Hamilton,  DosrALDSOir  &  Co.'' 

Before  the  said  two  notes  were  dishonoured,  to  wit :  on  the 
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13th  of  January y  1826,  the  plaintiffs  wrote  a  letter  to  the  de- 
fendant of  that  date,  and  endorsed  him  his  account  current,  to 
the  1st  of  January,  182d,,containing  therein,  the  credits,  as  above 
stated,  for  the  proceeds  of  sale  of  the  defendant's  said  two  sterl- 
ing bills,  and  the  debit  for  commission  thereon,  and  showing  a 
balance  against  the  defendant  of  9  3306  66.  This  letter,  and 
the  account  current  enclosed,  were  received  by  the  defendant 
at  Petersburg,  in  due  course  of  mail,  which  letter  is  in  the  words 
and  figures  following,  to  wit : — 

"*  JVew  York,  January  IZih,  1826. 
*^  A.  Cunningham,  Esq. 

**  Annexed,  we  beg  leave  to  hand  you  account  sales  of  your 
thirty  bales  cotton,  per  the  Margaret  Ann.  Net  proceeds,  9 1464 
42,  at  your  credit,  due  29th  March  next;  also  of  your  thirty 
bales,  per  the  Star,  net  proceeds,  •  1430  60,  at  your  credit,  due 
the  25th  of  February  next^  likewise,  your  account  current  with 
us,  i!ip  to  the  1st  inst*,  showing  a  balance  in  our  favour  of  93296 
38,  at  that  time,  all  of  which  we  hope  you  will  find  correct 
We  closed  the  ^counts  of  Messrs.  A.  &  R.  M.  Cunningham 
in  our  books,  the  balance  due  on  which,  you  will  perceive  you 
are  charged  with.  The  most  part  of  the  cotton  sold,  is  at  13, 
some  little  at  13^,  and  some  at  12^  a  12|. 

"  P.  S.  We  enclose  for  your  acceptance,  Mark  Wilson,  Esq's. 
draft  on  you,  at  3  months,  for  •  2000,  which  be  pleased  to  re- 
turn. 

"  Yours,  &c., 

*'  Hamilton,  Donaldsoit  &  Co.^^ 

After  the  said  notes  had  been  dishonoured,  to  wit,  on  the  21st 
of  ApriK  1826,  James  Hamilton,  one  of  the  plaintifis,  was  in  the 
town  of  Petersburg,  and  there  received  from  the  defendant  in 
person,  on  account  of  the  dealings  between  the  plaintiffs  and  the 
defendant,  83000  in  bank  notes,  and ''a  draft  for  82000,  and 
gave  the  defendant  a  receipt  for  the  same,  in  the  following 
words  and  figures,  to  wit : 
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Receivedy  Petersburg,  2l8t  April,  1826,  of  Alexander  Cun- 
lam,  Esq.,  three  thousand  dollars  in  the  Bank  of  Yirgiiiis 
notes,  and  a  draft  of  Beers,  Bunnell  &  Booth,  on  Beers  &  Bun- 
nell, of  New  York,  dated  20th  April,  1826,  at  60  days  date,  for 
three  thousand  dollars,  which  are  to  be  applied  to  his  credit, 
with  Hamilton,  Donaldson  &  Co.,  on  my  arrival  in  New  York. 

**  Jambs  Haxiltoit.'' 

Afterwards,  to  wit,  on  the  5th  of  May,  1826,  the  plaintiiTs 
wrote  a  letter  from  New  York,  to  the  defendant  of  that  date, 
wherein  they  say,  among  other  things  >-*"  Your  drafts  on  us  in 
favour  of  Mr.  M'Cauley,  becomes  due  the  10th  inst,  all  of 
which,  with  the  balance  due  on  former  account,  amounts  to 
•  8105  00."  The  ''  former  account,"  in  the  passage  alluded  to, 
was  the  same  account  current  rendered  by  the  plaintiiTs  to  the 
defendant,  hereinbefore  referred  to ;  and  the  said  balance  of 
68105  00,  is  made  by  assuming  the  balance  of  68306  66,  ap- 
pearing due  on  that  account  current,  as  a  correct  balance,  add- 
ing thereto  the  said  drafts  in  favour  of  MCauley,  amounting 
to  65050,  and  the  sum  of  62000,  and  crediting  the  defendant 
by  an  item  of  62160  67,  for  money  received  in  March,  1826. 
And  nothing  was  included  in  the  said  sum  of  68105  00,  as 
charged  to  the  defendant  on  account  of  the  said  two  protested 
notes  of  Lyon,  endorsed  by  Rogers. 

On  the  22d  of  July,  1826,  the  plaintiffs  wrote  a  letter  to  the 
defendant  of  that  date,  and  therein  enclosed  an  account  cur- 
rent,  brought  down  to  the  1st  of  August  following,  in  which  the 
defendant  is  charged  under  dates  of  the  10th  and  16th  of 
March,  1826,  with  the  aforesaid  two  sums  of  61158  28,  and 
6 1158  20,  on  account  of  the  two  protested  notes  of  Lyon,  en- 
dorsed by  Rogers,  which  letter  and  account  current  were 
received  by  the  d^ndant  in  due  course  of  mail. 

In  November,  1826,  the  |daintiffs  rendered  the  defendant 
another  account  current,  carried  down  to  the  1  si  of  December 
foUowing,  showing  that  a  balance  would  be  due  to  the  plaintifis, 
at  the  last  mentioned  date,  of  64756  11,  in  which  balance  are 
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included  the  two  sums  aforesaid,  of  •  1158  28  and  $1158  29, 
charged  in  the  account  rendered  in  July  1826,  (before  referred 
to)  under  dates  of  the  10th  and  16th  of  March,  1826,  on  account 
of  the  said  two  protested  notes  of  Lyon,  endorsed  by  Rogers. 

In  December,  1826,  an  application  was  made  to  the  defendant, 
through  an  agent  of  the  plaintiffs'  at  Petersburg,  to  settle  the  ac- 
count, and  to  pay  or  secure  the  balance  due  the  plaintiffs  thereon; 
when  the  defendant,  (besides  objecting  to  some  other  items  of 
charge  against  him  in  the  said  accounts,  which  are  not  now  in 
controversy,)  objected  to  the  said  two  charges  against  him, 
under  dates  the  10th  and  16th  of  March,  1826,  of  $1 158  28,  and 
81158  20,  on  account  of  the  said  two  protested  notes  of  Lyon, 
endorsed  by  Rogers,  which  two  items  (principal  and  interest,) 
are  the  only  points  now  here  in  controversy :  the  plaintiffs  in- 
sisting that  the  defendant  is  bound  to  pay  them  those  two  sums, 
with  interest  from  the  dates  at  which  they  are  charged ;  and 
the  defendant  insisting  that  he  is  not  bound  to  pay  the  plaintiffs 
the  said  two  sums,  or  either  or  any  part  thereof,  principal  or 
interest. 

(Here  follows,  in  the  agreed  case,  the  whole  correspondence 
between  the  plaintiffs  and  the  defendant,  from  the  origin  of  the 
transaction,  which  is  the  subject  of  the  present  controversy, 
until  the  dealings  between  them  wholly  ceased.  That  corres- 
pondence is  very  voluminous,  embracing  a  period  of  more  than 
a  year,  and  the  editor  has  deemed  it  proper  to  omit  it;  the 
more  especially,  since  the  portion  of  it  which  particularly  ap- 
plies to  the  two  notes  of  Lyon,  endorsed  by  Rogers,  which 
constitute  the  eubjeet  matter  of  this  suit,  has  been  already  incor- 
porated in  the  agreed  case,  as  above  set  forth.) 

The  plaintiffs,  as  endorsers  of  the  said  Warren  Rogers,  insti- 
tuted an  action  at  law  against  the  said  Rogers,  on  the  beforemen- 
tioned  two  notes  of  Joseph  Lyon,  endorsed  by  the  said  Rogers,  in 
the  supreme  court  of  judicature,  of  the  people  of  the  state  of  New 
York,  which  action  was  brought  to  the  term  next  ensuing  the 
date  of  the  protest  of  the  «aid  two  notes,  and  they  thereon  re- 
eovered  judgment  against  the  said  Rogers,  in  Uue  month  of  May, 
1827. 
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No  process  of  execution  has  been  sued  out  by  the  plaintiffft 
on  the  judgment  obtained  against  Rogers. 

On  the  12th  day  of  June,  1828»  Chief  Justice  Marshall  deH- 
vered  the  following  opinion : 

MARSBALLy  C.  J. — Before  I  proceed  to  the  point  on  which 
this  cause  appears  to  me  to  depend,  it  may  be  proper  to  notice 
some  incidental  questions  which  have  been  suggested  in  its  pro- 
gress, or  in  the  argument  on  the  case  agreed. 

It  was  contended  by  the  defendant,  at  the  trial  before  the 
jury,  that  the  plaintiffs,  by  mingling  the  property  of  the  defendant, 
with  that  of  others,  in  a  joint  note,  so  as  to  deprive  him  of  that 
perfect  control  over  it,  which  his  interest  might  require,  or  at 
least  to  embarrass  the  exercise  of  that  control,  had  so  miscon- 
ducted themselves  in  their  agency,  as  to  become  liable  for  the 
debt  I  was  inclined  to  this  opinion,  but  placed  it  upon  the 
usage  at  New  York.  The  case  states  that  usage,  so  as  to  jus- 
tify the  conduct  of  the  agency,  and  this  is  no  longer  a  question 
in  the  cause ;  but  I  think  it  proper  to  declare^  that  I  satisfied 
myself,  as  soon  as  I  looked  into  the  subject,  that  my  first  im- 
pression was  an  erroneous  one,  and  that  the  usage  of  New 
York,  conforms  to  the  general  rule.  1  Livermore  on  Agency, 
85.  He  quotes  Malynes  Lex.  Merc  81,  82  f  MoUoy,  B.  3  ch. 
8,  sec  4;  2  DaL  136,  n.  id.  134;  4  Dal.  136;  Beawes  in  his 
Lex.  Merc.  p.  36,  (of  the  6th  Dublin  edit)  in  his  chapter  on  the 
Law  of  Factors,  &c.,  says :  **  One  and  the  same  factor  may,  and, 
generally,  does  act  for  several  merchants,  who  must  run  the 
joint  risk  of  bis  actions,  though  they  are  mere  strangers  to  one 
another;  as  if  five  merchants  shall  remit  to  one  factor,  five  dis- 
tinct bales  of  goods,  and  the  factor  make  a  joint  sale  of  them 
to  one  man,  who  is  to  pay  one  moiety  down,  and  the  other  at 
six  months'  end ;  if  the  buyer  breaks  before  the  second  pay- 
ment, each  man  must  bear  a  proportional  share  of  the  loss,  and 
be  contented  to  accept  of  their  dividend  of  the  money  ad- 
vanced." 

That  the  bills  were  sold  upon  credit,  has  not  been  ul'ged 
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against  the  agents  as  misconduct,  because  they  gave  notice 
thereof  to  their  principal,  who  acquiesced  in  the  sale.  Inde- 
pendent of  this  fact,  the  sale  upon  credit  was  necessary  and 
usual  at  the  time,  and  was  within  the  power  to  sell.  But  the 
defendant  insists  on  the  fact,  that  his  agents  received  notes  in 
payment  for  the  bills,  wUch  notes  had  been  given  some  time 
before^  and  were  not  endorsed  by  the  purchasers  of  the  bills. 
These  circumstances  are  said  to  be  such  as  cast  suspicion  on 
the  notes,  and  ought  to  have  restrained  the  agent  from  taking 
them* 

What  influence  these  circumstances,  connected  with  others, 
might  have  on  a  jury,  it  is  not  for  me  to  say.  They  are  pre- 
sented to  the  Court,  in  the  case  agreed  by  the  parties,  connect- 
ed with  no  other  circumstance  than  this:  that  the  makers  of  the 
note  were,  at  the  time,  considered  as  good.  If  A.  and  B.  give 
their  note  to  C.  on  account  of  any  transaction  with  him,  and 
before  it  becomes  payable,  C.  wishes  to  negotiate  it,  I  have 
never  understood  that,  in  a  commercial  city,  this  is  an  unusual 
oircumstance  which  ought  to  discredit  the  note.  If  I  am  cor- 
rect in  this,  I  can  perceive  no  distinction  between  taking  the 
note  having  three  months  to  run,  and  taking  the  note  of  C.  the 
purchaser,  vrith  D.  as  his  surety  on  the  same  credit  The 
whole  depends  on  the  relative  credit  of  the  parties.  If  A.  and 
B.  are  as  trustworthy  at  the  time,  as  C.  and  D.,  I  can  perceive 
no  solid  reason  for  distinguishing  between  their  notes.  The  same 
reasoning  excuses  the  agent  for  not  insisting  on  the  endorse- 
ment of  the  purchaser.  A  man  may  be  unwilling  to  put  his 
name  on  any  paper,  and  this  might  render  doubtful  notes  still 
more  doubtful;  but  ought  not,  I  think,  to  discredit  the  notes  of 
men  whose  mercantile  standing  was  solid  at  the  time.  The 
circumstances,  that  the  bills  were  sold  for  a  note  of  previous 
date,  on  which  the  purchaser  did  not  place  his  name,  are  not,  I 
think,  per  se^  sufficient  to  weigh  down  the  fact,  that  the  maker 
and  endorser  were,  at  the  time,  in  good  credit. 

Some  stress  has  been  laid  on  the  fact,  that  the  name  of  the 
purchaser  has  not  been  communicated  to  the  defendant    But 
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tbe  purchaser  was  not  responsible,  and  the  agent  could  have  no 
motive  for  communicating  it  Had  it  been  demanded,  suspicion 
might  have  been  justified  by  withholding  it;  but  no  importance 
ought*  I  think,  to  be  attached  to  the  simple  omission  to  commu- 
nicate it,  when  no  inquiries  were  made  on  the  subject 

A  point  of  more  difficulty  has  been  very  much  pressed  in  the 
argument  It  is  the  omission  of  the  agent  to  give  notice  of  the 
non-payment  of  the  notes.  It  is  laid  down  generally  by  Paley 
and  Chitty»  that  it  is  tbe  duty  of  an  agent  in  whose  hands  a  bill 
is  placed  for  collection,  to  give  immediate  notice  of  its  dishonf 
our.  Both  Paley  and  Chitty  adopt  tbe  rule  from  Beawes'  Lex 
Mercatoria,  in  his  chapter  on  Bills  of  Exchange,  &c.,  fig.  117, 
(6  Dublin  ed.  373.)  The  passage  in  Beawes  is  in  the  following 
words :— ^*  It  is  incumbent  on  him  to  whom  a  bill  is  remitted  in 
commission;  1,  to  endeavour  to  procure  acceptance:  2,  on  re- 
fusal, to  iMTOtest,  (if  not  forbidden,)  though  not  expressly  ordered : 
8,  to  advise  the  remitter  of  the  receipt,  acceptance,  or  protesting 
it,  and,  in  case  of  the  latter,  to  send  the  protest  to  him:  4,  to  ad* 
vise  any  third  person,  that  is  or  may  be  concerned  in  it,  and  all 
this  by  the  post^s  return,  without  further  delay."  The  counsel  for 
the  defendant  insists,  that  a  neglect  of  tbe  duty  thus  prescribedt 
renders  the  agent  liable  for  the  amount  of  the  bill,  if  the  debt 
should  be  lost  The  plaintiilB  contend,  that  such  ne^ect  subjects 
him  only  to  compensation  for  the  injury  actually  sustained  from 
that  cause. 

It  is  plain,  from  the  language  of  the  sentence,  that  the  author 
could  not  mean  to  say,  that  the  failure  of  the  agent  in  any  part 
of  the  duty  thus  prescribed,  would  subject  him,  under  all  cir- 
cumstances, to  the  payment  of  the  whole  bill,  if  it  should  be  dis- 
honoured by  non-payment  on  the  part  of  the  drawee.  It  is 
declared  to  be  equally  the  duty  of  the  agent  to  advise  the  re- 
mitter, of  the  receipt,  acceptance,  or  protest  These  are  placed 
m  the  text  on  the  same  footing.  But  it  will  not  be  pretended 
that  the  omission  to  give  notice  of  the  receipt  of  the  bill,  or  of 
its  acceptance,  would  render  the  agent  liable  for  its  amount,  on 
the  failure  of  the  acceptor  to  pay. 
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The  defendant's  counsel,  however,  do  not  put  the  case  so 
strongly  as  to  insist,  that  the  agent,  by  neglecting  any  particular 
part  of  his  duty,  becomes  responsible  for  the  whole  debt,  should 
the  acceptor  fail.  They  contend  that  he  is  in  the  same  situation 
as  the  holder  of  a  bill,  or  as  if  he  had  been  a  party  to  the  note, 
and  incurs  the  same  responsibility,  for  any  neglect  of  duty,  as 
such  person  would  have  incurred.  The  plaintiffs  controvert  this 
proposition. 

The  general  rule,  appears  to  me  to  be,  that  a  person  acting 
on  commission,  who  by  his  misconduct  has  brought  loss  upon 
his  principal,  is  responsible  to  the  precise  extent  of  the  loss  pro- 
duced by  that  misconduct  The  rule  is  very  well  expressed  by 
Mr.  Livermore,  in  his  valuable  treatise  on  Agency,  Vol*  I.  p.  398. 
He  says : — ^  The  loss  which  the  principal  has  sustained  by  rea- 
son  of  the  negligence  of  his  agent,  I  should  take  to  be  the  true 
measure  of  damages,  in  an  action  founded  upon  that  negligence. 
This  appears  to  follow  from  the  very  definition  of  damages, 
being  a  recompense  given  by  the  jury,  for  the  injury  or  wrong 
done  to  the  party."  And  Beawes,  in  his  chapter  on  Factors^  &c., 
says : — <^  A  factor  is  but  a  servant  to  the  merchant,  and  receives 
from  him,  in  lieu  of  wages,  a  commission,"  &c.  **  He  ought  to 
keep  strictly  to  the  tenor  of  his  orders,  as  a  deviation  from 
them,  even  in  the  most  minute  particular,  exposes  him  to  make 
ample  satisfaction  for  any  loss  that  may  accrue  from  his  non« 
observance  of  them,"  Again  he  says : — "  A  factor  should  al- 
ways be  punctual  in  the  advices  of  his  transactions  in  sales, 
purchases,  affreightments,  and,  more  especially,  in  draughts  by 
exchange ;  for  if  he  sells  goods  on  trust,  without  giving  advice 
thereof,  and  the  buyer  breaks,  he  is  liable  to  trouble  for  his  ns' 
gleet;  and  if  he  draws  without  advising  his  having  done  so,  he 
may  justly  expect  to  have  his  bill  returned  protested."  The 
rule  which  governs  human  transactions  generally,  is,  that  com- 
pensation shall  be  apportioned  to  the  injury ;  and  that  rule  is,  I 
think,  applicable  to  principal  and  agent  2  Wilson,  325  ;(1)  8 
Johns.  N.  Y.  Rep.  185.(2) 

(1)  RusmII  0.  Palmer.-^[£<<t<or.]    (2)  Executors  of  SmedM  o.  Elmendorf— ift. 
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To  ibis  general  rule,  there  are  some  exceptions.  The  law 
merchant  has  mi^de  one,  which  stands  on  reasons  peculiar  to 
itself.  This  exception  relates  to  commercial  paper.  For  the 
benefit  of  trade/ and  to  avoid  endless  contention  respecting  lia- 
bilities, on  paper  of  that  description,  a  set  of  positive  rules,  pre- 
scribing  with  precision,  the  exact  course  to  be  pursued  by  the 
holder,  and  measuring  the  damage  in  every  case  of  deviation, 
has  been  substituted  by  merchants,  instead  of  the  general  rule 
of  law,  that  the  person  chargeable  with  negligence,  shall  be  re- 
sponsible for  the  damages  actually  produced  by  his  misconduct 
This  exception,  applies  to  all  those  whose  names  are  on  the  pa- 
per, and  to  a  person  who  has  induced  an  endorser  to  take  a  bill 
by  a  written  promise  to  accept,  but  has  not,  I  think,  been  car- 
ried farther.  I  do  not  think  it  has  been  extended  to  an  agent 
to  whom  commercial  paper  is  transmitted  for  collection,  but 
who  does  not  make  himself  a  party  to  that  paper,  by  putting 
his  name  upon  it  I  find  no  case  which  establishes  this  prin- 
ciple. 

Beawes,  in  his  chapter  on  Bills  of  Exchange,  &c.,  fig.  18,  says: 
**  When  any  person  has  bills  sent  him  to  procure  an  acceptance! 
with  directions  to  return  them  or  hold  them  at  the  order  of  the 
seconds,  &c.,  and  the  person  to  whom  they  are  sent,  either  for- 
gets or  neglects  to  demand  acceptance,  or  if  he  suflkrs  the  party 
on  whom  they  are  drawn  to  delay  their  acceptance,  and  the 
drawer,  in  the  interim,  fail,  he  is  certainly  very  blame-worthy, 
for  his  carelessness  and  disregard  of  complying  with  his  obli- 
gation ;  though  this  will  not  subject  him  to  payment  of  their 
value."  Mr.  Beawes,  adds:  **  But  if  he  should  be  urged  and 
pressed  to  procure  acceptance  and  payment  of  a  bill  sent  him, 
and  should  protract  or  defer  the  getting  it  done,  and  the  ac- 
ceptant,  being  ignorant  of  the  drawer's  circumstances,  declares 
he  would  have  accepted  it,  had  it  been  timely  presented ;  the 
person  guilty  of  the  neglect  will  be  obliged  to  make  good  the 
loss  that  has  happened  to  his  correspondent  purely  through  his 
omission  and  carelessness.** 

Both  these  cases  show,  very  clearly,  the  distinction  supposed 
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by  Mr.  Beawes  to  exist,  between  an  agent  to  whom  a  btU  is 
remitted  for  collection,  and  an  endorser.  If  the  liability  of  an 
agent  to  his  principal  was  the  same  with  that  of  a  holder  to  his 
endorser,  there  can  be  no  doubt  that  the  loss  would  be  his  in 
the  first  case  put ;  and  that  it  would  be  equally  his,  in  the  last 
case  put,  although  the  drawee  should  not  declare  ''that  he 
would  have  accepted  it,  had  it  been  timely  presented.'^  The 
same  author,  in  the  same  chapter,  fig.  97,  says : — **  If  a  remitter 
in  commission  stands  del  credere  for  the  remisses,  he  acts  in* 
discreetly,  if  he  has  the  bills  made  payable  to  himself  or  order, 
that  he  may  endorse  them."  Among  other  reasons  for  this  opi- 
nion, one  is :  2,  that, ''  the  remitter  by  this  means,  makes  him- 
self liable,  not  only  to  answer  all  damages,  &c.,  to  his  principal, 
but  also  to  every  possessor  and  endorser  of  the  bill  after  him.'' 

'^  3.  fiy  endorsing  the  bill,  he  makes  it  his  own,  and  obliges 
himself  on  the  account  of  his  principal,  not  only  for  the  value 
by  him  received,  but  for  all  other  charges  and  re-exchanges.** 

''And  though  a  remitter  by  commission  does  not  stand  del 
credere,  he  acts  with  equal  imprudence  in  having  the  bills  made 
payable  to  himself  or  order,  and  then  endorses  them,  for  thereby, 
he  efiectually  engages  himself  to  stand  del  credere,  without  reap- 
ing any  advantage  therefrom.'' 

These  passages  show,  that  Mr.  Beawes  takes  a  clear  distinc- 
tion, between  the  relation  in  which  an  agent  for  collection  stands 
to  bis  principal,  and  that  in  which  the  holder  of  a  bill  stands  to 
the  drawer  or  endorser.  The  same  negligence  or  omission  which 
will  deprive  the  holder  of  all  recourse  against  the  drawer  or  en- 
dorser, will  not  subject  the  agent  to  his  principal  to  the  extent 
of  the  bill  placed  in  his  hands  for  collection.  His  name  is  not 
on  the  bill,  and  the  law  merchant  does  not  apply  to  him.  8  East, 
242.(3) 

The  case  of  Bridges  v.  Berry,  3  Taunton,  130,  was  a  bill 
drawn  by  the  defendant  himself.  The  decision,  that  the  neglect 
of  the  holder  to  give  notice  to  the  drawer  of  its  dishonour,  de- 
ed) Wtfrington  et  tl.  v.  Furbor  etal^Kilw.] 
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prived  the  holder  of  his  recourse  against  the  drawer  for  a  pre- 
existing debt,  as  a  security  for  which  this  bill  was  given,  belongs 
to  a  different  and  a  much  more  difficult  question,  which  I  am 
about  to  examine. 

The  main  question  in  the  cause,  and  I  will  not  affect  to  con- 
sider it  a  clear  one,  is  this.  Have  the  plaintiffs,  by  their  con- 
duct respecting  those  notes,  made  them  absolute  payment  to- 
wards the  discharge  of  the  debt  due  to  them  from  the  defendant? 
Have  they  made  the  notes  their  own  ? 

The  parties  stood  towards  each  other  in  the  double  relation 
of  principal  and  agent,  and  of  debtor  and  creditor.  This  double 
relation  does  not  sink  either  character,  nor  lessen  the  obligations 
imposed  by  either.  That  these  notes  were  not  applied  in  part 
payment  of  a  pre-existing,  ascertained,  and  fixed  debt,  but  to  the 
credit  of  the  defendant  in  a  running  account,  in  which  he  was 
uniformly  the  debtor,  is  not,  I  think,  a  material  circumstance. 
The  transaction  was  not  a  sale  of  the  bills  of  exchange,  or  of 
the  notes,  by  the  defendant  to  the  plaintiffs;  but  an  application 
of  those  bills,  and  of  the  notes  for  which  they  were  sold,  to  his 
credit  with  them,  in  the  ordinary  way  in  which  such  paper  is 
credited;  that  is,  provisionally,  to  become  absolute  in  their  pay- 
ment, or  on  such  other  event  as  may  authorize  the  debtor  to 
consider  them  as  paid. 

It  is  admitted  to  be  incumbent  on  the  person  receiving  nego- 
tiable paper  under  these  circumstances,  to  use  due  diligence  to 
obtain  its  acceptance  and  payment ;  and  that  neglect  in  these 
respects,  converts  the  provisional  into  an  absolute  payment. 
But  due  diligence,  it  is  alleged,  has  been  used  in  this  case ;  and 
the  charge  against  the  agents  and  creditors  is,  that  they  did  not 
give  notice  that  the  notes  were  dishonoured.  Mr.  Chitty,  page 
126,  says:  "  The  effect  of  taking  a  bill  of  exchange  or  promis- 
sory note,  in  satisfaction  of  a  precedent  debt,  is,  that  the  cre- 
ditor cannot  proceed  in  an  action  for  such  debt  without  showing 
that  he  has  used  due  diligence  to  obtain  acceptance  or  pay- 
ment; and  also  showing,  if  the  defendant  was  a  party  thereto. 

Vol.  II. — 3  A 
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or  delivered  it  to  the  plaintiff,  that  the  defendant  had  due  notice 
of  the  dishonour." 

Elementary  writers  sometimes  state  general  rules  as  if  they 
were  universal ;  and  do  not  always  make  those  discriminations 
which  a  comparison  of  the  cases  themselves  shows  ought  to  be 
made;  nor  trace  results  to  the  true  principle  which  produces 
them.  Chitty  is,  undoubtedly,  a  very  respectable  writer;  but 
when  he  carries  a  rule  farther  than  the  cases  have  carried  it, 
the  proposition  he  states,  rests  upon  his  own  authority  entirely; 
and  when  the  dictum  stands  alone,  unaccompanied  by  the  prin- 
ciple on  which  it  is  founded,  there  is  the  more  reason  for  search- 
ing out  the  principle,  and  inquiring  whether  that  will  compre- 
hend the  case  which  the  dictum  will  comprehend.  If  it  will  not, 
we  may  conclude  that  the  writer  has  expressed  himself  care- 
lessly, and  may  withhold  our  assent  from  his  proposition,  in  the 
broad  terms  in  which  he  states  it.  In  this  case,  Mr.  Chitty 
makes  it  indispensable,  that  the  defendant  should  have  due  no- 
tice of  the  dishonour  of  .a  note  given,  provisionally,  in  payment 
of  a  debt  In  general,  the  person  wHo  delivers  such  note,  has  his 
recourse  against  some  other  person,  and  that  recourse  may  be 
lost,  if  immediate  measures  be  not  taken  to  enforce  the  claim. 
In  any  case,  there  is  an  actual  loss,  or  the  law  supposes  a  loss 
of  the  debt,  and  throws  the  hazard  on  him  whose  negligence 
has  produced  it.  Mr.  Chitty  lays  down  the  rule  as  if  it  did  not 
depend  on  the  fact,  that  there  were  other  persons  whose  respon- 
sibility might  be  affected  by  the  want  of  notice.  The  authori- 
ties on  which  he  relies  for  this  broad  proposition,  are,  an  act  of 
parliament  passed  in  the  fourth  year  of  the  reign  of  Queen  Anne, 
and  Bridges  v.  Berry,  3  Taunton,  130. 

The  act  of  parliament  is  not  supposed  to  affect  this  case.  It 
may,  however,  be  proper  to  advert  to  it.  It  enacts  that  "  if  any 
person  accept  any  bill,  for  and  in  satisfaction  of,  any  former 
debt,  &c.,  the  same  shall  be  esteemed  a  complete  payment  of 
such  debt,  if  the  person  do  not  take  his  due  course  to  obtain 
payment  thereof,"  &c.    Mr.  Chitty  may  have  founded  himself 
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on  his  construction  of  this  statute :  so  far  as  he  has  done  so, 
his  authority  is  inapplicable  to  this  case. 

Bridges  t).  Berry,  was  an  action  brought  against  the  acceptor 
of  a  bill  of  exchange,  who,  when  the  bill  fell  due,  obtained  time 
and  gave  the  holder  a  bill  drawn  and  endorsed  by  himself  on 
one  Ivory,  payable  two  months  after  date.  This  bill  was  dis- 
honoured, and  the  plaiittiff  omitted  to  give  notice  of  its  non-pay- 
ment to  the  drawer.  At  the  trial,  it  was  admitted,  that  the 
plaintiff  could  not  recover  upon  it,  but  he  insisted  that  it  con- 
stituted no  bar  to  a  recovery  of  the  original  debt  The  court 
determined  that  it  was  a  bar ;  and  if  no  reason  bad  been  given 
for  the  opinion,  I  should  admit  that  the  case  supported  the  prin- 
ciple for  which  it  is  cited.  But  the  court  does  give  a  reason ; 
it  is  that  the  defendant  himself  had  a  right  to  sue  other  persons, 
and  that  the  plaintiff,  by  not  giving  him  due  notice  of  its  dis- 
honour, had  put  it  out  of  his  power  to  recover  what  was  due 
thereupon.  This  is  not  an  argument  mixed  up  with  other  argu- 
ments, conducing  to  the  judgment  of  the  court,  but  is  the  very 
principle  of  that  judgment  It  is  the  distinction  taken  in  that 
case,  and  one  cited  in  argument  It  is  the  very  foundation  of 
the  judgment,  a  fact,  without  which,  the  judgment  would  not 
have  been  rendered. 

I  will  take  the  liberty  to  say,  that  this  decision,  if  not  incon- 
siderately made,  has  been  very  cardessly  reported.  The  defend* 
ant  was  the  drawer  and  endorser  of  the  bill,  which  was  dis- 
honoured. His  recourse  upon  it,  therefore,  could  have  been 
only  against  the  acceptor.  His  right  to  recover  against  the 
acceptor,  depended  on  having  funds  in  his  hands,  and  the 
ability  to  recover,  could  be  lost  only  by  the  insolvency  of  the 
acceptor.  Neither  of  these  essential  facts  is  stated  in  the  report, 
but  the  opinion  of  the  Court  is  founded  on  them,  and  in  apply- 
ing the  case,  we  must  suppose  their  existence.  Here,  then,  is  an 
actual  loss  sustained  by  the  debtor,  to  the  amount  of  the  bill, 
and  his  exoneration  from  the  original  debt,  is  made  to  depend 
on  that  loss.  The  case,  therefore,  does  not  support  the  broad 
principle  which  Mr.  Cbitty  has  extracted  from  it 


372  VIRGINIA. 


Hamilton,  DonaldBon  &  Co.  o.  Canninghtm. 


I  cannot  forbear  noticing  tiie  distinction  taken  between  the 
right  to  recover  on  the  bill  which  had  been  dishonoured,  and 
on  the  original  debt  It  was  admitted  that  no  suit  could  be  sus- 
tained on  the  dishonoured  bill.  Why  ?  Because  the  law  mer- 
chant applied  to  it,  and  the  doctrine  of  notice  discharged  the 
drawer  and  endorser.  If  this  necessarily  applied  to  the  debt, 
on  account  of  which  the  bill  was  given,  then  there  could  be  as 
little  question  in  a  suit  for  that  debt,  as  on  the  bill.  The  law 
merchant  would  settle  one  case  as  positively  as  the  other ;  but 
while  the  claim  on  the  bill  was  abandoned  as  desperate,  that 
for  the  original  debt  was  defeated,  only  by  the  consideration  of 
actual  loss  sustained,  in  consequence  of  the  negligence  of  the 
creditor  who  was  the  holder  of  the  bill. 

This  distinction  is  still  more  strongly  marked  in  Bishop  v. 
Rowe,  and  Same  v.  Bayly;  3  Maule  &  Selwyn,  302. 

The  suit  against  Rowe,  was  on  a  bill  of  exchange,  drawn 
and  endorsed  by  himself,  and  accepted  by  J.  Bayly.  It  was 
also  endorsed  by  the  plaintiff,  and  was  discounted  at  bank  for 
Tucker.  The  bill  was  dishonoured,  and  due  notice  given.  The 
money  was  in  part  paid,  and,  for  the  residue,  amounting  to  £  100, 
Tucker  drew  a  bill  on  Lewis,  payable  to  the  plaintiff,  which  the 
plaintiff  endorsed,  and  carried  to  the  bank.  This  bill  was  ahK> 
dishonoured,  but  no  notice  given  to  Tucker.  It  was  insisted 
that,  because  the  remedy  on  the  substituted  bill  was  lost,  no  ac- 
tion could  be  maintained  on  the  original  debt  A  verdict  was 
taken  for  the  plaintiff,  and  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  was  discharged.  Lord  Etlenborough 
laid  some  stress  on  the  circumstance,  that  the  name  of  Tucker, 
though  the  person  for  whom  the  original  bill  was  discounted, 
and  who  was,  consequently,  the  debtor  in  fact,  was  not  on  it 
Tucker  was,  therefore,  a  person  intervening,  and  his  bill  was 
accepted,  not  for,  and  in  satisfaction  of  a  former  debt,  under 
the  statute  of  Anne,  but  for  the  chance  of  its  being  productive. 
The  plaintiff  might  have  returned  it  presently,  or  within  a  rea- 
sonable tinne ;  and  when  the  bill  is  dishonoured,  unless  it  had 
been  received  in  satisfaction  of  a  former  debt,  he  was  not  bound 
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to  go  farther.  Lord  Ellenborough  expressed  great  doubt,  but 
was  finally  of  opinion,  that  the  original  creditor  was  not  bound 
to  prove  that  notice  was  given  to  the  drawer  of  the  substituted 
bill,  especially  where  the  name  of  that  drawer  was  not  on  the 
bill  which  constituted  the  original  debt*  for  which  the  suit  was 
brought  Le  Blanc,  J.,  was  of  opinion  that  no  action  could  have 
been  maintained  on  the  substituted  bill,  for  want  of  notice ;  but 
that  the  substituted  bill  was  no  payment  of  the  original  bill,  un- 
less something  had  been  done  to  discharge  the  party  to  that 
bill.  If  he  could  have  shown  that  by  the  laches  of  the  plaintiff 
in  the  course  of  this  negotiation,  he  had  lost  £100,  or  that  he 
had  been  prevented  from  suing  on  the  £  100  bill,  he  might  have 
made  out  a  defence. 

Bayley,  J.,  was  of  opinion,  that  if  the  defendant  had  proved 
that  Tucker  drew  on  funds  in  the  hands  of  the  drawee,  the  de- 
fence might  have  been  sustained,  but  not  having  shown  this  fact, 
he  had  not  made  out  his  defence. 

This  was,  undoubtedly,  a  case  in  which  the  inclination  of  the 
court  might  be  excusably  in  favour  of  the  plaintiff,  for  justice 
was  plainly  and  strongly  with  him.  The  principle,  in  this  case, 
as  in  Bridges  v.  Berry,  is,  that  if  a  bill  be  received  as  provi- 
sional payment,  the  omission  to  give  due  notice  of  its  dishonour, 
deprives  the  creditor  of  his  action  on  that  bill,  but  does  not  com- 
pel him  to  take  it  as  absolute  payment,  or  deprive  him  of  his 
action  on  the  original  debt,  farther  than  damage  has  been  sus- 
tained, actually,  or  in  legal  supposition,  by  the  debtor.  In  botb 
cases,  the  possible  damage,  was  the  loss  of  the  funds  which  the 
drawer  might  have  in  the  hands  of  the  drawee.  The  court  of 
common  pleas  seems  to  have  assumed  the  existence  of  such 
funds ;  the  court  of  king's  bench  required  proof  of  the  fact 
They  both  show  how  entirely  the  question,  whether  a  provi- 
sional, becomes  an  absolute  payment,  depends  on  circumstances, 
and  how  carefully  all  those  circumstances  are  to  be  considered. 
Both  these  cases  turn  singly  on  the  omission  to  give  notice, 
unaccompanied  with  any  positive  act,  on  the  part  of  the  credi- 
tor ;  circumstances  may  undoubtedly  raise  a  legal  presumption 
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against  the  person  who  is  creditor,  or  agent,  or  both,  which  may 
charge  him  with  the  loss,  if  he  is  merely  an  agent,  or  convert 
a  provisional,  into  an  absolute  payment,  if  he  is  a  creditor* 
Some  strong  cases  of  this  description  have  been  cited,  which, 
though  decisions  at  JSIisi  Pritis,  are  not  to  be  absolutely  disre- 
garded. 

In  Edgar  v.  Bumstead,  1  Camp.  N.  P.  C.  411,  the  plaintiff, 
an  insurance  broker,  had  paid  money  assured  for  an  insolvent 
underwriter,  not  knowing  his  insolvency  at  the  time.  Lord 
EUenborough  was  of  opinion  that  it  could  not  be  recovered 
back.  This  opinion  was  placed  on  the  known  course  of  deal- 
ing between  the  insurance  broker,  the  merchant,  and  the  under- 
writer. The  agent,  if  not  acting  del  credere,  would  certainly  not 
have  been  liable  for  the  insolvency  of  the  underwriter,  yet,  the 
act  of  voluntary  payment,  though  made  by  mistake,  fixed  the 
debt  due  from  the  underwriter  on  him,  and  made  it  his  own. 

In  Jameson  and  Another  v.  Swainstone,  2  Camp.  N.  P.  C. 
546,(4)  the  plaintiffs,  who  were  insurance  brokers,  had  effected 
a  policy  for  the  defendant  on  a  vessel,  which  was  afterwards 
stranded,  and  the  plaintiffs  advanced  considerable  sums  of 
money  to  refit  her  for  the  voyage.  An  average  loss  was  ad- 
justed in  May,  1806,  upon  which  the  plaintiffs  transmitted  an 
account  to  the  defendant,  debiting  him  with  their  advances,  and 
giving  him  credit  for  the  average  loss  due  from  the  under- 
writers. The  balance  due  on  this  account  was  immediately 
paid.  In  the  month  of  August  following,  which  was  the  usual 
time  of  settling  between  the  brokers  and  the  underwriters,  the 
plaintiffs  called  upon  the  underwriters,  some  of  whom  refused 
to  pay,  on  the  ground  of  insolvency.  Different  applications 
were  afterwards  made,  but  without  success.  In  August,  1808, 
the  plaintiffs  transmitted  another  account  to  the  defendant, 
claiming  the  sum  due  from  the  insolvent  underwriters ;  on  their 
refusal  to  pay,  a  suit  was  instituted,  and  at  the  trial,  Mansfield, 

(4)  Reported  in  a  note  to  fiousfield  p.  Creswell,  Execator  of  Whitfield,  9  Camp. 
545.->[iSrfttor.] 
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chief  justice,  said,  he  was  of  opiniou,  that  after  so  great  a 
lapse  of  time  between  rendering  the  two  accounts,  the  brokerst 
as  between  themselves  and  their  principal,  must  be  presumed 
either  to  have  received  actual  payment  from  the  underwriters, 
or  to  have  settled  with  them  some  other  way.  For  the  purpose 
of  recovering  from  the  defendant,  they  should  have  apprized 
him  in  August,  1806,  of  the  state  of  the  underwriters,  who,  he 
was  naturally  led  to  suppose,  had  settled  with  the  brokers ;  and 
their  silence  had  deprived  him,  for  the  space  of  two  years,  of 
all  opportunities  of  enforcing  the  policies  of  insurance.  The  ver- 
dict was  for  the  defendant 

This  is  a  case  of  simple  agency.  The  delay  will  be  admitted 
to  have  been  such  as  to  justify  the  opinion  of  the  assured,  that 
the  money  had  been  received  by  the  brokers,  fiut  the  language 
of  the  judge  shows  clearly,  that  immediate  notice  of  the  failure 
of  the  underwriters  ought  to  have  been  given,  and  we  are  left 
to  conjecture,  for  what  length  of  time  the  laches  of  the  agent 
might  have  been  excused. 

These  cases,  as  well  as  those  of  Andrew  v.  Robinson  et  aL, 
3  Camp.  N.  P.  C.  199,  and  Ovington  v.  Bell  et  al.,  ib.  237,  show 
on  what  nice  circumstances  these  questions  turn. 

In  the  case  under  consideration,  a  bill  of  exchange  was  re^ 
mitted  to  the  plaintiffs  by  the  defendant,  who  was  a  debtor  to 
the  plaintiffs,  in  a  letter  of  the  25th  of  November,  1825,  directing 
them  to  sell  it,  and  to  place  the  proceeds  to  his  credit  with  them. 
This  bill  was  sold  on  the  7th  of  December,  partly  for  cash  and 
partly  for  negotiable  notes,  payable  in  March,  1826,  which  were 
endorsed  to  the  plaintiffs,  and  placed  by  them  in  bank  for  collec- 
tion. Notice  of  the  sale  was  given  to  the  defendant  the  succeed- 
u>g  <lAy>  &nd  an  account  transmitted  to  him  on  the  13th  of  Jan- 
uary, 1826,  in  which  he  was  credited  for  the  proceeds  of  the 
bill.  The  money  and  the  notes  constituted  two  distinct  items  of 
credit 

Thus  far,  the  conduct  of  the  agents  was  unexceptionable.  The 
bill  was  transmitted  to  them  to  be  converted  into  available 
funds,  and  if  they  sold  it  upon  credit,  the  notes  might  ^ave  been 
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payable  to  the  defendant,  in  which  case,  they  must  have  been 
transmitted  to  him  to  be  endorsed,  and  returned  for  collection, 
or  might  be  made  immediately  payable  to  themselvea  The  lat- 
ter course  was  more  convenient  to  the  parties,  but  it  subjected 
the  agents,  however^correct  in  itself,  to  any  disadvantage  con- 
nected with  it 

In  March,  1826,  the  notes  were  regularly  protested  for  non- 
payment. According  to  commercial  usage,  the  plaintiffs  ought 
to  have  given  the  defendant  immediate  notice  of  their  dishonour, 
and  thus  have  put  it  in  his  power  to  direct  such  measures,  as  his 
view  of  circumstances  might  suggest(5)  No  doubt  he  would 
have  been  guided  by  the  advice  of  the  plaintiffs;  but  he  had  a 
right  to  the  exercise  of  his  judgment,  and  the  plaintiffs  ought  to 
have  enabled  him  to  exercise  it.(6)    The  correspondence  be- 

(5)  Bajlej  on  BUla,  174.^[Editor.] 

(6)  Opinion  of  Paraons,  C.  J.»  in  Colt  et  al.  v.  Noble,  5  Mass.  Kep.  167,    **A 
penon  appointed  a  fiictor  to  cause  a  bill  to  be  presented,  is  intrusted  with  no  other 
powers,  and  it  is  his  duty  to  notify  his  principaL  The  factor  maj  not  know  to  whidi 
of  the  prior  parties  to  the  bill  the  principal  intends  to  resort,  and  if  he  does^he  may 
not  know  their  domidls,  as  he  has  no  interest  in  the  bill  or  privity  with  the  parties." 
The  contest  in  that  case  was  between  the  holders  and  the  endorser.  After  the  plain- 
tifis  had  purchased  the  bill  of  the  defendant,  then  master  of  an  American  ship  at 
Madras,  and  bound  to  Portsmouth,  in  New  Hampshire,  where  his  domidl  was,  they 
seasonably  sent  it  to  their  agents,  merchants  in  London  to  obtain  payment  of  the 
drawers  there.    The  agents  in  due  time  caused  the  bill  to  be  protested  for  non«ac. 
ceptance  and  non-payment,  and  in  a  reasonable  time,  returned  the  bill  with  the 
protests  to  the  plaintiffs  in  Madras.    The  agents  sent  no  notice  to  the  domidl  of 
the  defendant,  which  they  might  have  done  in  three  months  from  the  protests,  but 
due  notice  was  given  by  the  plaintiffi  from  Madras.    The  question  was,  whether 
the  agents  of  the  holders  in  Madras  were  bound  to  give  notice,  8cc.  to  the  defend- 
ant,  the  endorser,  or  only  to  return  the  bills  with  the  protests  to  their  principals, 
who  were  seasonably  to  give  notice  ?  In  the  course  of  his  opinion.  Parsons,  C.  J., 
said :  **  It  is  admitted  by  the  defendant's  counsel,  that  if  a  bill  be  remitted  in  pay- 
ment, the  correspondent  may  return  it  to  the  principal,  when  dishonoured,  and  is 
not  bound  to  give  notice  to  any  of  the  prior  parties  to  the  bill.    This  is  true;  but 
the  reason  is,  that  he  considers  himself  a  mere  factor,  until  the  bill  be  honoured. 
Then,  as  holder,  he  receives  the  money  to  his  own  use,  crediting  the  prindpalwith 
the  payment    There  is,  therefore,  no  difference  between  the  cases  of  a  bill  sent  to 
a  factor  to  procure  acceptance,  and  of  a  bill  remitted  to  a  correspondent  in  payment, 
if  the  hill  be  dishonoured."    Judgment  for  tiie  plaintiffii. — [EdUor,] 
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tween  the  parties  was  regular  and  frequent,  yet  no  hint  was 
given  of  the  non-payment  of  these  notes,  until  the  13th  of  June, 
1826.  From  the  silence  of  the  plaintiffs  respecting  these  notes, 
through  the  whole  of  this  correspondence,  the  defendant  bad 
certainly  a  right  to  presume  that  they  were  paid,  and  had  un- 
doubtedly a  claim  upon  the  plaintiffs,  commensurate  with  their 
actual  damages.  The  rule  by  which  these  damages  would  be 
ascertained,  is  not  now  the  question.  The  defendant  insists,  that 
the  payment  has  become  absolute,  without  entering  upon  this 
inquiry.  If  the  case  stopped  at  this  point,  I  believe  my  opinion 
would  be  against  him.  But  it  does  not  stop  at  this  point. 

It  is  unnecessary  to  discuss  the  intricate  questions  which 
would  arise  in  this  stage  of  the  cause,  the  notes  being  nego- 
tiable paper;  because,  my  opinion  turns  chiefly  on  the  acts  of 
commisrion  on  the  part  of  the  plaintiffs,  taken  in  connexion  with 
this  act  of  omission,  and  with  another  which  will  be  hereader 
noticed. 

On  the  21st  of  April,  1826,  James  Hamilton  visited  the  de- 
fendant in  Petersburg,  and  received  from  him  a  very  consider- 
able payment  on  account  of  the  debt  to  them,  without  mentioning 
the  non-payment  of  the  notes.  This  fact  is  a  strong  circum- 
stance to  show,  that  the  plaintiffs  relied  on  the  notes.  It  is  said 
not  to  be  shown,  that  Hamilton  was  the  partner  who  transacted 
the  business,  or  that  he  was  acquainted  with  the  fact.  This 
might  be  an  important  inquiry  in  a  criminal  prosecution;  but  in 
a  civil  action,  brought  by  the  firm  of  Hamilton,  Donaldson  & 
Co.,  all  the  partners,  as  residents  of  New  York,  must,  I  think, 
be  presumed,  unless  the  contrary  be  shown,  to  be  residents,  to 
be  active  partners,  and  to  be  acquainted  with  the  whole  trans- 
action.    The  silence  of  Mr.  Hamilton  is  the  silence  of  the  firm. 

A  still  more  important  fact  remains  to  be  considered.  On  the 
Mb  of  May,  1826,  the  plaintiffs  wrote  a  letter  to  the  defendant, 
concerning  their  increased  responsibility  for  him,  in  which  they 
recognise  the  account  transmitted  in  January,  and  re-state  the 
balance  between  them,  upon  the  principle  that  the  notes  were 
paid.    This  is,  I  think,  equivalent  to  an  account  in  which  un- 
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conditional  credit  sliould  be  given  for  the  notes.  They  were 
then  dishonoured.  The  plaintifls  give  no  notice  of  their  dishon- 
our, but  credit  the  defendant  for  them.  Had  the  relation  between 
the  parties  been  merely  that  of  principal  and  agent,  and  the 
plaintiffs,  instead  of  crediting  the  defendant  for  the  notes,  had 
paid  their  amount,  the  case  would  have  been  much  stronger 
than  that  of  Edgar  v.  Bumstead,  because  the  money  would  have 
been  paid,  not  through  mistake,  but  with  full  knowledge  of  the 
insolvency  of  the  parties  to  the  notes.  Between  the  payment  of 
the  money  by  a  mere  agent,  and  the  transmission  of  what  is 
equivalent  to  an  acknowledgment  of  the  payment  of  the  notes, 
by  a  person  who  is  at  the  same  time  agent  and  debtor,  the  dis- 
tinction, I  think,  cannot  easily  be  drawn. 

I  have  said  that  there  is  still  another  act  of  omission  which 
has  considerable  influence  on  this  case.  That  is,  the  failure  to 
enforce  the  judgment  which  has  been  obtained,  or  to  show,  other- 
wise, the  insolvency  of  those  who  are  liable  for  them. 

I  readily  admit,  that  in  general,  it  is  sufficient  for  him  who 
has  received  negotiable  paper  as  a  provisional  payment,  to  pre- 
sent it  for  acceptance,  and  to  demand  payment,  and  in  the  event 
of  the  bill's  being  dishonoured,  he  may  return  it,  and  recur  to 
his  original  claim.  Had  these  notes  stood  in  the  name  of  the 
defendant,  this  course  would  have  been  sufficient.  But  they 
are  in  the  name  of  the  plaintiffs,  and  have  been  put  in  suit  in 
their  name.  If  the  notes  had  been  sent  to  the  defendant  with 
the  name  of  the  plaintiffs  on  them,  they  would,  according  to 
the  cases,  have  been  responsible.  Lefevre  t?.  Floyd,  reported 
in  1  Marshall,  318;  and  5  Taunton,  749,  is  expressly  in  point 
They  have,  by  putting  the  notes  in  suit,  placed  their  names 
upon  them,  and  have  disabled  themselves  from  striking  them 
off.  They  have  taken  upon  themselves  to  collect  the  money  by 
suit,  and  ought  to  show  their  inability  to  do  so,  before  they  can 
come  against  the  defendant 

The  defendant  has  been  prevented  from  exercising  any  power 
over  these  notes  by  compromise,  or  otherwise,  by  the  acts  and 
omissions  of  the  plaintiffs.    The  plaintiffs  have  undertaken  to 
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collect  the  money  by  suit  Under  these  circumstances,  I  think, 
they  cannot  recover  the  amount  of  the  notes  in  this  action. 
Judgment  must  be  entered  for  the  lesser  sum  found  by  the 
jury. 


ThB  UwiTED  StATJBS  V.  GrAVES  ST  AU 

Before  Hon.  JOHN  MARSHALL,  Chief  Justice  of  the  United  States. 

Tlie  act  of  CoKgress  raspectny  delinquent  ooUectora  and  their  sureties,  created  « 
lien  on  the  land  of  the  parties  to  the  official  bond;  but  the  lien  cannot  be  en- 
forced antil  all  the  personal  estate  is  exhausted,  and  on  a  joint  judgment  ob- 
tained against  all  the  parties  to  the  bond,  the  personal  estate  of  all,  liable  to  the 
execution  must  be  exhausted,  before  the  land  of  any  one  of  them  can  be  reached : 
in  other  words,  the  land  of  one  surety,  tohe  Juu  no  personal  ettate,  cannot  be 
subjected  to  the  payment  of  any  part  of  the  judgment,  while  there  is  personal 
estate  m  the  hands  of  another  surety,  wha  hm9  paid  Ma  aliquot  part  of  ike  ddft. 

The  process  act  of  the  United  States,  gives  the  same  remedy  to  the  United  States, 
against  the  lands  of  delinquent  collectors,  that  the  state  of  Virginia  gives  against 
the  lands  of  those  against  whom  she  has  obtained  a  judgment. 

A  forthoommg  bond  which  is  forfeited,  is  a  satisfaction  of  the  judgment  on  whieh 
the  execution  issued ;  and  no  (farther  proceedings  can  be  founded  on  that  judg- 
ment The  forthcoming  bond  is  substituted  for  the  original  judgment^  and  the 
recourse  of  the  piainUfT  is  against  the  parties  to  that  bond.  But,  Q^mre — Does 
the  giving  such  bond  operate  a  discharge  of  the  debt,  or  does  it  merely  arrest 
further  proceedings  upon  the  original  judgment,  until  the  forthcoming  bond 
shall  be  found  to  be  unproductive  7 

As  to  the  equitable  relations  between  sureties  and  their  principal*  and  sureties  and 
sureties,  see  the  following  opinion : 

Marshall,  C.  J.-*In  the  year  1813,  Thomas  B.  Ellis  was 
appointed  collector  of  the  internal  taxes  of  one  of  the  districts 
of  Virginia ;  and  gave  bond  for  the  performance  of  his  duty 
with  Charles  H.  Graves,  James  Wilson,  Nathaniel  Cocke,  and 
Bartholomew  D.  Henley,  as  his  suretiesii    Having  failed  to  ao* 
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count  for  the  moneys  he  had  collected,  his  bond  was  put  in  suit ; 
and,  on  the  5th  of  April,  1820,  a  judgment  was  rend^ed  against 
Graves,  Wilson,  and  Cocke,  the  surviving  obligors.  On  a  set- 
tlement at  the  treasury,  it  appears  that  the  actual  deficiency 
is  87000. 

The  bill  alleges,  that  Thomas  B.  Ellis  is  dead,  insolvent ;  that 
the  sureties,  except  the  defendant,  Graves,  have  paid,  or  are 
ready  to  pay  their  aliquot  parts  of  the  debt,  and  that  Graves 
was,  when  the  suit  was  instituted,  seised  of  two  tracts  of  land, 
which  he  has  since  conveyed  away  to  satisfy  creditors. 

This  suit  is  brought  against  the  said  Graves,  and  the  other 
obligors,  or  their  representatives,  and  against  the  purchaser  of 
the  land,  said  to  have  been  in  his  possession,  for  the  purpose  of 
subjecting  it  to  the  payment  of  his  portion  of  the  debt 

The  answer  of  Graves  insists,  that  Ellis  left  a  considerable 
estate,  both  real  and  personal:  that  an  execution  was  issued  on 
the  judgment  which  was  levied  on  six  negroes,  the  property  of 
some  of  the  defendants,  and  a  forthcoming  bond  given,  which 
was  forfeited :  that  at  the  rendition  of  the  judgment,  the  de- 
fendant was  in  possession  of  personal  estate  sufficient  to  satisfy 
it.  It  insists  on  the  want  of  due  diligence  on  the  part  of  the 
United  States,  and  resists  the  lien  claimed  for  them. 

The  purchasers  insist  that  the  lien,  if  any  was  created  by 
the  act  of  Congress,  does  not  bind  the  land  in  their  hands ;  that 
the  lien  is  conditional,  dependent  on  a  deficiency  of  personal 
estate;  that  the  personal  estate  of  those  against  whom  the 
judgment  was  rendered,  was,  at  the  time,  and  is  now,  sufficient 
to  satisfy  it;  and  the  plaintiils  have  a  plain  remedy  at  law. 
They  deny  the  insolvency  of  Graves,  and  also  that  of  Ellis. 
They  deny  also  the  continuance  of  the  lien  created  by  the 
judgment ;  but  the  plaintiffs  do  no  rely  on  this. 

The  executor  of  Ellis  denies  that  his  estate  is  sufficient  to 
satisfy  the  judgment. 

In  June,  1826,  this  Court  directed  an  account  of  the  property 
in  possession  of  the  defendant  Graves,  or  in  the  possession  of 
others  in  trust  for  his  use.     The  report  dated  15tb  of  May,  1827, 
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shows  that  Grayes  has  taken  the  oath  of  an  insolvent  debtor ; 
but  that  some  real  and  some  inconsiderable  articles  of  personal 
property  were  contained  in  his  schedule,  and  that  deeds  have 
been  nnade,  of  other  real  estate,  which  was  in  his  possession, 
when  the  bill  was  filed 

If  this  real  estate  is  chargeable  with  (hat  part  of  the  debt 
which  ought  to  be  paid  by  Graves,  some  farther  account  must 
be  taken.  If  it  is  not  so  chargeable,  the  account  would  be 
useless*  It  is  therefore  proper,  now  to  examine  the  question 
of  lien  which  has  been  made  by  the  defendants  who  are 
purchasers. 

The  act  of  Congress  VoL  4,  p.  627.  sec.  6,  declares  *'  that  the 
amount  of  all  debts  due  to  the  United  States,  by  any  collector 
of  internal  duties  &c."(l)  The  first  part  of  this  section,  unques- 
tionably charges  the  lands  and  real  estate  of  the  collector  and 
his  sureties,  with  the  amount  of  all  debts  due  to  the  United  States 
from  the  institution  of  the  suit  The  effect  of  this  lien  is,  I 
think,  as  little  to  be  doubted,  as  its  existence.  It  does  not,  in- 
deed, pass  the  estate,  but  it  binds  the  land  as  efiectually  as  a 
mortgage  can  bind  it  A  mortgage  binds  by  force  of  law,  and 
a  lien,  created  by  statute,  has  all  the  force  that  the  law  can  give 
it  It  commences  with  the  suit,  and  as  its  object  is  to  secure 
the  land  as  a  fund  from  which  the  debt  may  be  satisfied,  it  ter- 
minates only  when  that  object  is  accomplished. 

(1)  **  That  the  Bmotint  of  all  debts  dae  to  the  United  States,  by  any  collector  of 
internal  duties,  whether  secured  by  bond  or  otherwise,  shall,  and  hereby  is  declared 
to  be,  a  lien  upon  the  lands  and  real  estate  of  each  collector,  and  of  his  sureties,  if  he 
shaJl  have  given  bond,  from  the  time  when  a  suit  shall  be  instituted  for  recovering 
the  same ;  and  for  want  of  goods  and  chattels,  or  other  personal  effects,  of  such 
coUecior  or  his  sureties,  to  satisfy  any  judgment  which  shall  or  may  be  recovered 
against  them,  respectively,  such  lands  and  real  estates  may  be  sold  at  public  auc- 
tion, after  being  advertised  lor  at  least  three  weeks,  in  not  less  than  three  public 
piaoes  within  the  ooDeetion  district,  and  in  one  newspaper  printed  in  the  county, 
if  any  there  be,  at  least  six  weeks  prior  to  the  time  of  sale  ;  and  for  all  lands  or 
real  estate,  sold  in  pursuance  of  the  authority  aforesaid,  the  conveyance  of  the 
marshals,  or  their  deputies,  executed  in  due  form  of  law,  shall  give  a  valid  tiUe 
against  all  persons  daiming  under  such  collector,  or  his  sureties,  respectively.** 
1 8(ory*B  Laws  U.  a  1381,  ch.55.  Act  of  August  9&d,  1813,  Repealed.  Act  of 
1815.  ch.  337^[£dtl0r.] 


382  VIRGINIA. 


The  United  States  v.  Graves  et  aL 


Had  the  enactment  terminated  with  that  part  which  creates 
the  lien,  the  plaintiff's  case  would  be  relieved  from  the  most 
serious  difficulty  which  opposes  the  relief  claimed  by  the  bill 
But  the  section  proceeds  with  a  provision  for  the  execution  of 
the  lien.  That  provision  is,  that  the  land  may  be  sold  in  the 
manner  prescribed  by  the  act  in  a  particular  state  of  things, 
which  is  also  prescribed.  Although,  then,  the  creation  and  the 
continuance  of  the  lien  be  certain,  the  inquiry  remains^  whether 
that  state  of  things  exists  in  which  it  may  be  enforced? 

In  pursuing  this  inquiry,  it  may  be  useful  to  consider  the  sub- 
ject on  which  the  law  was  to  operate.  In  every  state  of  the 
Union,  I  believe,  except  Virginia,  lands  may  be  taken  in  execu- 
tion for  the  payment  of  debts.  Consequently,  in  every  state 
except  this,  the  forms  of  executions  are  such,  that  lands  may  be 
seized  to  satisfy  them ;  and  these  forms  are  adopted  for  the 
courts  of  the  United  States.  These  laws,  however,  varied  in 
the  different  states.  I  am  not  acquainted  with  the  different  regu- 
lations which  prevailed,  but  believe,  that  in  some  instances,  the 
land  could  not  be  sold  till  the  personal  estate  was  exhausted; 
in  some,  perhaps,  it  might  be  seized  immediately;  and, in  some, 
it  might  at  a  valuation;  but  in  all,  I  believe,  an  alienation, 
pending  the  suit,  would  convey  a  secure  title  to  the  purchaser. 

This  section,  then,  has  two  objects.  First,  to  overreach  any 
intermediate  conveyance  between  the  issuing  of  the  original 
writ,  and  the  service  of  the  execution :  the  second,  to  prescribe 
an  uniform  course  of  proceeding  against  lands,  under  all  judg- 
ments obtained  by  the  United  States,  against  delinquent  collec- 
tors and  their  sureties. 

In  a  state  where  land  may  be  taken  in  execution,  and  may, 
in  pursuance  of  the  act  of  Congress,  be  sold  at  public  auction, 
no  reason  can  be  assigned  for  coming  into  a  court  of  equity, 
unless  there  be  some  fraudulent  alienation  before  the  original 
writ  was  issued.  If  the  land  may  be  taken  in  execution  and 
sold  under  the  judgment,  there  is  no  ground  for  the  interposition 
of  equity. 

Under  what  circumstances  may  this  execution  and  sale  take 
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place  ?  The  law  answers,  '<  when  there  is  a  want  of  goods  and 
chattels,  or  other  personal  effects  of  such  collector,  or  his  sure- 
ties, to  satisfy  any  judgment  which  shall,  or  may  be,  recovered 
against  them,  respectively."  This  want  of  goods  and  chattels, 
is  a  state  of  things  that  must  exist,  before  the  land  can  be  sold 
to  satisfy  the  judgment  Congress  intended  that  the  personal 
estate  should  be  first  exhausted. 

If  the  suit  had  been  instituted  against  only  one  of  these  ob- 
ligors, it  will  not  be  contended  that  his  land  might  be  sold, 
while  personal  estate  remained  to  satisfy  the  judgment.  An 
officer  who  should  sell  the  land  in  the  first  instance,  would 
violate  the  law,  would  probably  be  restrained  by  the  court,  and 
would  certainly  expose  himself  to  the  action  of  the  injured 
party.  It  may  well  be  doubted,  whether  the  title  he  could  make 
would  be  valid. 

Is  any  distinction  to  be  taken  between  a  judgment  against 
one  obligor,  and  a  judgment  against  all  of  them  ?  I  can  perceive 
no  reason  for  such  a  distinction.  The  judgment  is  one  entire 
thing  which  affects  all  equally ;  the  execution  also,  is  entire,  and 
affects,  equally,  the  property  of  all.  If  it  possess  an  intrinsic 
quality,  which  postpones  its  capacity  to  reach  land  until  the 
personal  estate  liable  to  it  shall  be  exhausted,  that  intrinsic 
quality  adheres  to  it,  and  applies  to  its  operation,  when  ema- 
nating on  a  judgment  against  several,  as  completely  as  when 
emanating  on  a  judgment  against  one.  On  a  joint  judgment, 
then,  the  personal  estate  of  all  liable  to  the  execution,  must  be 
exhausted  before  land  can  be  sold,  unless  there  be  something 
in  the  language  of  the  act  of  Congress  which  shall  require  a 
different  construction.  I  find  nothing  in  that  act  which  varies 
the  general  principle ;  nothing  which  may  enable  a  court  or  its 
officer,  for  the  sake  of  equality,  to  seize  the  lands  of  one  of  the 
debtors,  while  personal  estate  remains,  which  is  liable  to  the 
execution,  although  that  personal  estate  may  belong  to  another, 
who  has  paid  his  aliquot  part  of  the  debt. 

If  this  construction  be  correct  then,  the  United  States  do  not, 
under  this  act  of  Congress,  possess  the  power  to  sell  at  discre- 


364  VIRGINIA- 


The  United  Sutes  v.  Grmvee  et  al. 


tion,  for  the  purpose  of  equaUty,  or  for  any  purpose,  the  land 
of  one  of  the  parties  against  whom  judgment  has  been  obtained, 
while  the  execution  may  be  satisfied  by  the  personal  property 
of  others.  A  court  of  equity  cannot  give  this  right,  in  states 
where  the  judgment  is  to  be  satisfied  out  of  land,  by  legal  pro- 
cess.   Can  a  difierent  rule  exist  in  the  state  of  Virginia  ? 

The  act  of  1789,  (1  Story's  Laws  U.  &,  67,)  rendered  per- 
petual by  the  act  of  1792,  (1  Story's  Laws  U.  S.,  257,)  adopts 
the  forms  of  writs  and  executions  then  in  force,  in  the  states 
respectively.  Although,  in  Virginia,  lands  conld  not  be  taken 
in  execution  by  creditors,  generally,  they  were  liable  to  execu- 
tions issued  on  certain  judgments  rendered  in  favour  of  the  com- 
monwealth. When,  then,  the  act  of  Congress  declared  that  the 
lands  of  their  debtors  might  be  sold,  in  ceiiain  cases,  to  satisfy 
the  debt  due  to  the  United  States,  the  process  act  adopted  the 
form  of  execution  used  by  the  commonwealth  in  the  state  of 
Virginia.  Could  this  be  doubted,  the  process  act  provides  for 
the  case  of  subjecting  the  forms  of  writs  and  executions,  '*  to 
such  alterations  and  additions  as  the  said  courts'*  (of  the  United 
States,)  «*  respectively,  shall,  in  their  discretion  deem  expedient" 
(Process  Act,  of  1792,  sec.  2,  1  Story,  258.)  There  is,  then,  I 
think,  the  same  remedy  at  law  against  the  lands  of  delinquent 
collectors  and  their  sureties,  in  Virginia,  as  in  other  states. 

Were  this  otherwise,  were  it  understood  that  the  process  act 
did  not  adopt,  for  the  United  States,  the  execution  against  lands 
which  might  be  issued  by  the  commonwealth,  on  judgments  in 
favour  of  itself,  and  that  the  omission  of  the  court  to  make  the 
necessary  alteration  in,  and  addition  to,  the  form  of  the  execution, 
rendered  an  application  to  equity  necessary,  still  equity  could 
interpose  so  far  only,  as  to  remedy  the  omission,  and  carry  the 
intention  of  Congress  into  execution,  in  Virginia,  as  in  the  other 
states :  that  is,  to  subject  the  lands  of  those,;against  whom  judg- 
ment has  been  rendered,  where  there  is  a  deficiency  of  personal 
estate. 

It  is  not  alleged  that  such  deficiency  exists  in  this  case,  and, 
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therefore,  no  foundation  is  laid  for  proceeding  at  law  against 
the  lands. 

Has  any  thing  occurred  which  authorizes  a  court  of  equity 
to  interpose,  and  subject  lands,  which  were  not  liable  at  law,  to 
the  payment  of  this  debt  7 

The  execution  which  issued  on  the  original  judgment,  was 
levied,  and  a  forthcoming  bond  given,  which  was  forfeited. 
The  bond  was  returned  to  court,  and  execution  was  awarded 
on  it 

It  is  contended  on  the  part  of  Graves,  and  those  who  claim 
title  to  lands,  held  by  him  when  the  original  suit  was  instituted 
on  the  part  of  the  United  States,  that  these  proceedings  dis- 
charge the  lien  created  by  issuing  the  original  writ  The  state 
courts,  by  whose  decisions  on  this  point,  this  Court  is  bound, 
have,  undoubtedly,  determined  that  a  forthcoming  bond,  when 
forfeited,  is  a  satisfaction  of  the  judgment  on  which  the  execu- 
tion is8ued,(2)  and  that  no  farther  proceedings  fcan  be  founded 
on  that  payment  The  forthcoming  bond  is  substituted  for  the 
judgment,  and  the  recourse  of  the  plaintiff  is  against  the  parties 
to  that  bond.  The  forthcoming  bond  being  considered  as  a 
satisfaction  of  the  judgment;  Graves,  and  those  who  claim 
under  him,  contend  that  it  is  necessarily  a  discharge  of  the 
original  debt,  and,  consequently,  of  the  lien  created  by  the  act  of 
Congress. 

As  the  opinion  has  been  already  expressed,  that  this  lien  can- 
not be  enforced  against  the  real  estate,  while  personal  estate 
remains,  and  as  the  personal  estate  cannot  be  considered  as 
exhausted  until  the  forthcoming  bond  shall  be  shown  to  be  un- 
productive, it  is  not  necessary  at  present  to  decide  this  very 
doubtful  question.  I  certainly  think  it  a  doubtful  question ;  for 
the  bond,  though  a  technical,  is  not  actual  satisfaction ;  and, 
though  it  arrests  all  further  proceedings  on  the  judgment,  I  am 


(9)  But  m  fMkcommg  bond  b  m  mOufiictwn  of  a  judgment,  until  the  forfeiture. 
CabeO,  J.,  in  Cooke  v.  Piles,  3  M  onf.  153 ;  Roene,  J.,  in  Ruek  o.  Runmy,  3  MmC 
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not  enlirely  convinced  that  it  extinguishes  the  original  claini.(3) 
Be  this  as  it  may,  the  fact  that  it  prevents  a  sale  of  the  land 
under  the  judgment,  cannot  empower  a  court  of  equity  to  en- 
force the  lien,  until  the  impossibility  of  obtaining  satisfaction 
from  the  bond,  shall  be  shown.  Whether  equity  can,  even  in 
that  state  of  things,  afford  the  aid  which  is  requested,  is  a  point 
on  which  I  have  not  formed  an  opinion.(4) 

The  relief  prayed  in  the  bill  is  supported  on  a  distinct  ground 
from  that  which  has  been  considered.  It  has  been  contended, 
that  sureties  who  pay  the  debt,  may  assert  the  claim  of  the 
United  States  upon  the  principal,  and  that  the  equitable  right 
which  sureties  have  against  each  other  for  contribution,  may 
induce  the  Court  to  decree,  in  this  suit,  against  those  who  will 
be  ultimately  bound  to  the  parties,  who  shall  pay  more  than 
their  just  proportion  of  the  debt. 

Though  both  these  propositions  are  true,  I  do  not  think  that 
either  of  then^can  avail  the  plaintiffs,  or  those  for  whose  benefit 
the  principle  is  advanced. 

The  United  States  can  impart  to  a  surety,  no  other  right  than 
the  United  States  could  assert  for  themselves.  Having  no  right 
to  enforce  the  lien  in  the  present  state  of  things,  they  cannot 
impart  this  right  to  sureties.  The  same  consideration  restrains 
this  Court  from  decreeing,  in  this  cause,  on  the  principle  of  con- 
tribution. The  right  to  contribute  grows  out  of  the  equitable 
relations  of  the  parties  with  each  other.  If  a  claim  exists 
against  several  defendants,  and,  from  any  circumstance,  one 

(3)  And,  therefore,  where  a  judgment  was  rendered  against  a  surety  alobe,  on 
a  bond  executed  bj  principal  and  surety,  and  the  surety  gave  a  forthcoming  bond 
which  was  forfeited,  the  forfeiture  of  the  bond,  the  court  said,  did  not  discbarge 
the  principal  in  the  original  bond  from  his  liability  to  the  claim  of  the  obligee : 
and  the  surety  could  not,  on  the  ground  of  the  forfeiture,  maintain  his  molioB 
against  the  principal  obligor.  He  was  entitled  to  a  judgment  for  the  amount 
paid  by  him  as  surety,  and  a  forfeited  forthcoming  bond  was  certainly  not  a  jwy- 
mefU.    Randolph*8  Administratrix  «.  Randolph,  3.  Rand.  490« — [Ediior,] 

(4)  As  to  the  effect  of  a  furthcommg  bond  upon  the  original  judgment  see  the 
eases  cited  above,  and  Taylor  r.  Dundass;  1.  Wash.  9^;  Downman  o.  Cbinn, 
2.  Wash.  189 ;  Jett  v.  Walker,  1.  Rand.  211 ;  and  1.  Rob.  Practice  597^£^»tor.] 
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ought  to  pay  more  than  another,  or  if  one  defendant  would 
hare  a  right  to  proceed  against  another  for  any  sum  he  may  be 
decreed  to  pay,  the  Court  will  adjust  the  equity  between  the  par- 
ties, and  decree  in  the  first  instance,  according  to  their  ultimate 
liabilities.  But  in  this  case  the  plaintiff  has  a  right  to  a  decree 
against  any  of  the  parties  brought  before  the  court. 

If  the  decree  against  one  person  gives  him  a  right  upon  an- 
other, against  whom  the  plaintiff  could  not  sustain  a  suit  in  the 
first  instance,  then  I  think  the  Court  ought  not  to  settle  this 
controversy  between  the  defendants,  unless  it  could  entertain  a 
suit  between  the  parties,  brought  for  the  purpose  of  settling  their 
equities.  If  the  decree  which  the  plaintiff  asks  against  the 
lands  which  form  the  subject  of  the  present  controversy,  can- 
not be  made  for  the  benefit  of  the  United  States,  then  I  think  it 
cannot  be  made  in  the  name  of  the  United  States  for  the  bene- 
fit of  a  surety.(5)  If  the  judgment  against  such  surety  gives 
him  claims  upon  others,  those  claims  must  be  asserted  in  a  court 
which  has  jurisdiction  of  them.  I  do  not  think  that  the  bill,  so 
far  as  it  asserts  the  right  of  the  United  States,  to  enforce  their 
lien  upon  the  lands  of  any  of  the  defendants,  can  be  sustained 
at  present 

The  counsel  for  the  United  States,  having  admitted  that  the 
estate  of  Ellis  had  been  exhausted  by  process  in  a  distinct  suit, 
and  that  the  debt  might  be  satisfied  from  the  forthcoming  bond, 
it  is  ordered  that  the  bill  be  dismissed  without  prejudice. 

(5)  In  Hubbard  v.  Goodwin,  and  Kennedy  v.  The  Same,  3  Leigh,  599,  decided 
in  1839,  Tocker,  President,  taid,  that  the  practice  of  decreeing  between  co-de- 
fendants had  nerer  been  extended  to  any  case  in  which  the  plaintiff  waa  not  en- 
titled to  a  decree  a^rainat  eitker  or  hath  €f  the  defendanU ;  and  the  practice  should 
not  be  eiteoded  farther.  See  also  Morris  et  aL  e.  Terrell,  9  Rand.  6 ;  Templeman 
V.  Faimtleroy,  441  to  443,  and  authorities  there  cited ;  and  Pode  v.  Stephen,  4 
I,  SSl^EdUor.] 
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KlRKPATRlCK  GT  AL.  V.  GiBSON's   ExBCUTORS. 

The  amount  of  the  aecarity  which  Ihe  act  of  aeiembly  of  Virginia,  adopting  the 
proviflion  of  the  28  and  29  ch.  2,  authorises  an  administrator  to  take,  before  he 
makes  distribution  of  his  intestate's  estate,  conditioned  ^  to  refond  dae  propor- 
tions of  any  debts  or  demands,  which  may  afterwards  appear  against  the  intes- 
tate, and  the  coets  attending  the  recovery  of  such  debts,"  is  within  the  soimd 
diseretion  of  the  oourt,  and  need  not  cover  the  whole  amoont  distribnied.  TliiB 
discretion  extends,  it  seemsv  to  executors,  tboQgh  not  speciaUy  named  in  the  act 

Where  a  British  statute  is  re-enacted  in  this  country,  it  is  reasonable  to  wippose 
that  the  legislature  designed  to  adopt,  as  well  the  settled  ooDstmetion  which  hftd 
been  given  to  the  act  by  the  British  courts,  as  the  act  itselE 

Marshall,  C.  J. — The  material  question  in  this  cause  is,  the 
amount  of  security  which  the  plaintiffs,  who  are  legatees  in  the 
will  of  J.  Gibson,  deceased,  ought,  on  receiving  their  legacies, 
to  give  to  the  defendants,  his  executors,  as  an  indemnity  against 
the  claims  of  such  creditors,  as  may  hereafter  appear.    The 
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coansel  for  the  plaintiffs  insist,  that  the  amount  of  this  securitjr 
is  within  the  discretion  of  the  court,  and  is  to  be  regulated  by 
the  circumstances  of  the  case.  The  counsel  for  the  defendants 
contends,  that  the  security  ought  to  cover  the  whole  sum  paid, 
and  that  any  less  smn  would  not  be  an  indemnity. 

The  act  of  assembly,  which  is  considered  as  regulating  this 
subject^  is  in  these  words:  **  nor  shall  an  a'dministrator  be  com- 
pelled to  make  distribution  at  any  time,  ontil  bond  and  security 
be  given  by  the  persons  entitled  to  distribution,  to  refund  due 
proportions  of  any  debts,  or  demands^  which  may  afterwards 
appear  against  the  i&testate,  and  the  costs  attending  the  reco- 
very of  such  debts.''    (1  R.  C.  of  1810,  ch.  104,  p.  389,  sec.  da) 

The  act  of  Parliament,  of  the  28  and  20,  ch.  2,  contains  the 
same  provision. 

Id  England,  the  rule  is  settled,  that  the  amount  of  the  security 
to  be  demanded  by  the  executor,  is  to  be  regulated  by  the  sound 
discretion  of  the  court  I  have  not  seen  any  case  declaring 
that  a  different  rule  is  applicable  to  administrators. 

It  is  contended,  that  the  court  of  appeals  has  construed  this 
act»  as  comprehrading  executors,  though  only  administrators 
are  named,  and  that  it  must  be  so  expounded  as  to  require 
a  bond,  equal  in  amount,  to  the  sum  which  the  distributees  may 
be  possibly  required  to  refund. 

The  uniform  course  of  the  courts  of  the  United  States  is,  to 
adopt  that  construction  of  the  acts  of  a  state  legislature,  which 
the  courts  of  the  state  have  given  to  it  If,  therefore,  the  courts 
of  Virginia  have  construed  this  law  to  embrace  executors  in 
its  provisions,  and  to  require  that  bond  shall  in  every  case  be 
given  by  the  legatee,  to  the  amount  of  the  legacy  received, 
this  Court  has  only  to  conform  to  those  decisions. 

In  the  case  of  Clay  v.  Williams,  2  Munfl  105 ;  and  Rootes  v. 
Webb,  4  Munf.  77,  the  court  only  decides,  that  bond  and  se- 
curity is  demandable  by  the  executor,  but  is  silent  respecting 
the  amount,  and  indicates  no  opinion  respecting  the  application 
of  the  act  of  assembly  to  the  case.  In  Stovall's  Executors  v. 
Woodson  and  wife,  2  Munf.  303, 304,  the  decree  of  the  chancel- 
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lor  is  declared  **  to  be  erroneous  in  this,  that  the  appellees  are 
not  directed  to  give  bond  and  security  according  to  the  pro- 
visions of  the  act  of  assembly  in  such  case  provided." 

I  should  be  much  better  satisfied,  that  I  understand  this  de- 
cree correctly,  if  it  was  accompanied  with  some  explanation 
of  the  principle  on  which  it  was  made.  But  the  report  neither 
gives  us  the  argument  of  counsel  nor  the  opinion  of  the  court. 
We  have  simply  the  decision  in  the  words  quoted. 

In  the  construction  of  ancient  statutes,  courts,  in  search  of 
the  intent,  often  went  far  beyond  the  words.  But  in  modem 
times,  this  practice  has  been  a  good  deal  restrained.  Courts 
still  construe  words  liberally,  to  reach  that  intention  which  the 
words  themselves  import,  but  seldom  insert  a  description  of 
persons  omitted  by  the  statute,  because,  in  the  opinion  of  the 
court,  there  is  the  same  reason  for  comprehending  those  persons 
within  its  provisions,  as  for  comprehending  those  who  are  ac- 
tually enumerated.  I  should,  therefore,  be  much  disposed  to 
the  opinion  that  the  court  of  appeals  rather  adopted  the  principle 
of  the  act,  and  applied  it  to  a  case  confessedly  within  judicial 
discretion,  than  construed  the  act  to  comprehend  that  case.  It 
must,  however,  be  admitted  that  the  words,  **  according  to  the 
provisions  of  the  act  of  assembly  in  such  case  provided,*'  rather 
favour  a  difierent  opinion.  But  be  this  as  it  may,  the  case  of 
Stovall  V.  Woodson  and  wife,  is  silent  as  to  the  amount  of  the 
security. 

This  point  was  again  under  consideration  of  the  court,  in  the 
case  of  Dandridge's  Administrators  v.  Armstead  and  others. 
The  propriety  of  requiring  security  was  again  asserted,  and  the 
court  said,  that  bond  and  security  should  be  required  by  the 
chancellor,  ''  to  the  satisfaction  of  the  court."  These  words 
may  imply,  that  the  amount  in  which  bond  and  security  should 
be  given,  should  be  **  to  the  satisfaction  of  the  court,"  or  merely 
that  the  court  should  be  satisfied  as  to  the  sufliciency  of  the  se- 
curity to  pay  the  sums  in  which  the  bond  must  necessarily  be 
given.  I  rather  suppose  the  first,  to  be  the  right  construction. 
The  words  imply  it.    Every  court,  taking  bond  with  security, 
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requires,  of  course,  to  be  satisfied  that  the  security  is  competent 
to  the  payment  of  the  sum  mentioned  in  the  bond.  The  discre- 
tion which  the  words  indicate,  would  seem  to  be  something  more 
than  would  be  comprehended  in  the  sentence,  had  they  been 
omitted.  They  indicate,  that  discretion  respecting  the'  sum 
which  is,  according  to  usuage,  exercised  by  a  court  of  equity. 

I  think,  then,  that  the  decisions  of  the  court  of  appeals,  taken 
altogether,  have  not  adopted  a  construction  of  our  act  of  assem- 
bly essentia  Uy  difierent  from  the  construction  which  the  chan- 
cellor of  England  had  previously  given  to  the  same  statute  in 
England.  I  am  the  more  inclined  to  this  opinion,  because  it 
is  reasonable  to  suppose,  that  where  a  British  statute  is  re- 
enacted  in  this  country,  we  adopt  the  settled  construction  it  has 
received,  as  well  as  the  statute  itself ;  and  such,  I  believe,  has 
been  the  course  of  every  court  in  the  Union. 

In  this  case,  then,  I  think,  the  amount  of  the  bond  is  within 
the  legal  discretion  of  the  court,  to  be  governed  by  circum- 
stances ;  and  that  the  length  of  time  which  has  intervened,  the 
means  which  have  been  used  to  give  notice  to  creditors^  and 
the  probability  of  outstanding  debts,  are  circumstances  which 
ought  to  influence  its  opinions.  If  after  due  publication  and 
notice,  creditors  will  still  lie  by,  all  courts  ought  to  protect  the 
executor  from  any  claim  beyond  the  indemnity,  which  a  court 
of  competent  jurisdiction  has  directed. 

Note. — From  the  following  extract  from  the  decree,  which 
was  rendered  in  this  cause,  it  would  seem,  that  in  the  exercise 
of  its  sound  discretion,  the  court  may  dispense  entirely  with 
refunding  bonds  from  the  legatees,  in  all  cases  in  which  the  cir- 
cumstances of  the  case  would  justify  such  an  exercise  of 
power.  *'  And  the  Court  doth  further  order  and  decree,  that 
the  defendant  Spence,"  (the  surviving  executor  of  John  Gibson) 
.  *'  do  pay  and  distribute  the  proceeds  of  the  certificates  for 
t4300.  United  States  six  per  cent  stock,  yet  undisposed  of,  to 
and  among  the  several  plaintifis,  according  to  their  respective 
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rights,  without  their  giving  bond,  with  suretiiss,  to  refund  the 
same,  as  insisted  on  for  the  defendant  Spence.** 

It  is  no  longer  material  to  inquire,  whether  the  section  of 
our  law,  quoted  by  the  Chief  Justice,  applied  by  fair  construc- 
tion to  executors  as  well  as  administrators,  for  by  a  late  act, 
the  right  to  require  ^refunding  bonds  of  distributees,  &c.  is 
given  expressly  to  the  '<  executor  or  executrix,  administrator  or 
administratrix,  or  other  person  tp  whom  any  estate  shall  have 
been  committed  for  administratiop*^'  Sess.  Acts,  1623,  1828, 
p.  30,  ch.  37,  sec.  2.^Ediiar,] 


mvtult  eotttrt  of  tlie  UnittXi  Sbtatttt. 
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BKPORE 


Hon.  JOHN  MARSHALL,  Chief  Justice  of  the  United  States. 


Thb  Bank  of  the  United  States  v.  M^Kenzie. 

The  4th  section  of  the  Act  of  Limitations  of  Virginia,  limiting  the  right  of  action 
in  certain  cases,  to  five  years  after  the  action  has  accrued,  applies  as  well  to 
corporations  as  to  individuals.  That  section  has  reference,  not  to  the  character 
of  ihe  plaintiff t  but  to  the  nature  of  the  action, 

A  note  was  discounted  at  the  Branch  Bank  of  the  United  States,  at  Richmond, 
and  after  it  arrived  at  maturity,  was  regularly  protested  for  non-payment  An 
action  on  the  case  being  brought  by  the  Bank  against  the  endorser  to  recover 
the  amount  of  the  note,  more  Ikanjive  year$  from  the  date  of  the  protest,  the  de- 
fendant pleaded  the  Act  of  Limitations.  Held :  That  the  right  of  action  is  barred 
by  lapse  of  time,  the  plaintifis  not  being,  in  the  sense  of  the  saving  of  the  act, 
"  beyond  the  seas,  or  out  of  the  country"  The  contract  having  been  made  in 
Richmond,  in  their  banking-house  there,  between  the  president  and  directors  of 
the  branch  bank,  and  the  defendant,  the  feet  of  there  being  an  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States,  in  Richmond,  and  of  the  residence 
of  the  president  and  directors  of  the  branch  being  fixed  there,  must  be  consider- 
ed, with  reference  to  this  contract,  as  fixing  the  residence  of  the  corforatiom  iUdf 
in  Richmond,  and  not  in  Philadelphia,  so  far  as  the  saving  of  the  act  applies  to 
the  loeaUiy  of  tiie  plaintiffs. 

Vol,  II.-^  D 
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/I  seemst  that  actions  on  the  case,  though  not  within  the  term  of  the  proviw  of  ihe 
Act  of  Limitations,  are  within  its  equity :  and  that  it  should  be  so  construed  as 
to  embrace  actions  on  the  case. 

Though  **  The  United  States"  is  a  stockholder  in  the  Bank  of  the  United  Sutes, 
and  is,  so  far,  a  party  in  all  suits  to  which  the  Bank  is  a  party,  the  doctrine  of 
itttUitm  iempttt  oceurrit  regi  does  not  apply  to  exempt  the  Bank  from  the  opera- 
tion of  the  Act  of  Limitations :  for  it  is  a  well  settled  principle,  that  where  a 
sovereign  becomes  a  member  of  a  trading  company,  it  divests  itself,  with  re- 
ference to  the  transactions  of  thq  company,  of  the  prerogatives  of  sovereignty, 
and  assumes  the  character  of  a  private  citizen. 

THIS  was  an  action  on  the  case,  brought  by  the  president, 
directors,  and  company,  of  the  Bank  of  the  United  States, 
against  Donald  M 'Kenzie,  a  citizen  of  Virginia,  to  recover  the 
amount  of  a  negotiable  note,  made  by  Michael  W.  Hancock, 
and  endorsed  by  M'Kenzie.  The  note  was  for  $  4000,  and  was 
discounted  at  the  branch  bank  of  the  United  States,  at  Rich- 
mond, and  was  regularly  protested  for  non-payment  on  the  26th 
day  of  December,  1821.  This  suit  was  brought  in  1828.  The 
defendant  pleaded,  the  act  of  limitations. 

The  plaintiffs  replied  "  that  they  ought  not,  &c.  to  be  barred 
&c.  because  the  plaintiffs  are,  and  were  at  the  time  of  the  ac- 
crual of  their  action,  a  body  corporate,  duly  constituted  as  such 
by  an  act  of  Congress,  &c.,  and  by  the  said  act  so  constituing 
them  a  body  corporate  with  full  capacity  to  sue  and  be  sued 
as  such,  their  said  corporation  was  fixed  and  established  in  the 
state  of  Pennsylvania,  beyond  the  limits  of  the  state  of  Virgi- 
nia, &c.,  and  the  president  and  directors  thereof  were,  and  are, 
citizens  of  the  state  of  Pennsylvania,  ^c,  and  this  they  are  ready 
to  verify,  &c." 

The  defendant  rejoined  that  at  the  time  of  the  accrual  of  the 
plaintiffs'  cause  of  action,  the  plaintiffs  "had,  and  ever  since 
have  had,  and  yet  have,  an  office  of  discount  and  deposit  law- 
fully established  at  Richmond,  in  the  state  of  Virginia,  afore- 
said, committed  to  the  management  and  direction  of  managers 
or  directors,  annually  and  every  year  appointed,  &c.,  which 
said  managers  or  directors  of  the  said  office  of  discount  and 
deposit  at  Richmond,  have  always  been  members,  stockholders, 
and  joint  corporators  of  the  said  company  of  the  Bank  of  the 
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United  States,  and  have  always  been  citizens  of  the  United 
States,  and  residents  and  inhabitants  of  the  state  of  Virginia ; 
and  the  said  defendant  in  fact  avers,  that  the  said  promissory 
note,  &c.  was  transferred  and  assigned  to  the  said  plaintiffs  in 
the  course  of  dealings  of  the  said  Michael  W.  Hancock,  with 
the  plaintiffs'  said  office  of  discount  and  deposit  at  Richmond, 
&c.    And  this  he  is  ready  to  verify,  &c.  wherefore,  &c." 

The  plaintiffs  demurred  to  the  defendant's  rejoinder,  and  the 
defendant  joined  in  demurrer.  Upon  this  demurrer,  the  follow- 
ing opinion  was  delivered  by 

Marshall,  C.  J. — The  demurrer  in  this  case  makes  the  ques- 
tion, whether  the  plea  of  the  act  of  limitations  is  a  bar  to  the 
action  ?  The  fourth  section  of  the  act  for  limitation  of  actions, 
is  copied  from  the  English  statute  on  the  same  subject,  and  en- 
acts that  '<  all  actions  of  trespass,  &c."  **  shall  be  commenced 
and  sued  within  the  time  and  limitation  hereafter  expressed,  and 
not  after,  that  is  to  say,  the  said  actions  upon  the  ease  other 
than  that  for  slander,"  ^*  within  five  years  next  after  the  cause  of 
such  action  or  suit,  and  not  after." 

It  has  been  observed  by  English  judges,  and  if  the  observa- 
tion had  never  been  made,  the  truth  would  be  obvious  to  all, 
that  if  the  act  had  contained  no  other  clause  than  this,  it  would 
have  barred  every  action  it  enumerated,  whatever  might  be 
the  character  or  condition  of  the  plaintiff.  It  would  have  barred 
the  rights  of  infants,  femes  covert^  persons  nan  compos,  or 
beyond  the  sea,  as  well  as  of  corporations.  The  enacting 
clause  does  not  contemplate  the  character'  of  the  plaintiff,  but 
looks  singly  to  the  action  itself.  This  being  an  action  on  the 
case,  is  within  the  enacting  clause  of  the  statute,  and  must  be 
barred  by  it,  unless  the  plaintiff  can  be  brought  within  the  ex- 
ception. 

The  twelfth  section  provides,  "  that  if  any  person  or  persons, 
that  is  or  shall  be  entitled  to  any  such  action  of  trespass,  &c.  be, 
or  shall  be,  at  the  time  of  such  action  given  or  accrued,  fallen 
or  come  within  the  age  of  twenty-one  years,  feme  covert^  nan 
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compos  mentis^  imprisoned,  beyond  the  seas,  or  out  of  the  country, 
that  then,  such  person  or  persons,  shall  be  at  liberty  to  bring 
the  san^e  actions,  so  as  they  take  the  same  within  such  times  as 
are  before  limited,"  after  such  disability  shall  be  removed. 
The  counsel  for  the  plaintifl*  contends, 

1.  That  this  section  limits  the  words  of  the  enacting  clause, 
so  as  to  restrain  them  from  operating  on  debts  due  to  cor- 
porations. 

2.  That  if  this  be  against  him,  then  the  plaintiff  is  within  the 
saving  of  the  exception. 

The  argument  in  support  of  the  first  point,  is  substantially 
this.  A  corporation  aggregate  is  not  liable  to  any  of  the  dis- 
abilities which  are  enumerated  in  the  twelfth  section ;  not  even 
to  that  of  being  beyond  sea,  because  being  a  mere  legal 
entity,  being  entirely  incorporeal,  it  can  have  no  place  of 
residence.  Since  it  cannot  be  brought  within  the  twelfth  sec- 
tion, it  ought  not  to  be  comprehended  in  the  enactment  of  the 
fourth,  because  the  savings  of  the  statute  must  be  construed  to 
extend  to  every  description  of  persons,  who  are  the  objects  of 
the  enacting  clause. 

This  argument  is,  I  think,  anticipated  and  answered  in  the 
observation  made  on  the  words  of  the  fourth  section.  They 
do  not  take  into  view  the  character  of  the  plaintiflT,  but  of  the 
action.  In  construing  this  section,  it  is  entirely  unimportant, 
by  whom  the  suit  is  brought  The  action  is  equally  barred  by 
length  of  time,  whoever  may  be  the  plaintiflT.  The  plain  words 
of  the  statute  are  decisive.  Nor  does  any  reason  of  justice  or 
policy  exist,  which  should  take  a  corporation  out  of  these 
words.  The  legislature  could  have  no  motive  for  limiting  the 
time,  within  which  a  suit  should  be  brought  by  an  individual, 
which  does  not  apply  with  equal  force  to  a  suit  brought  by  a 
corporation. 

We  find  no  words  in  the  exception,  intimating  the  intention 
to  make  it  co-extensive  with  the  enacting  clause,  or  to  limit  the 
general  provision  of  the  enacting  clause  to  such  general  classes 
of  persons,  as  may  furnish  individuals  for  whom  justice  would 
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require  the  saving  of  rights,  which  are  found  in  the  twelfth 
section*  An  exception  is  not  co-extensive  with  the  provisions 
from  which  it  forms  the  exception ;  and  if  a  corporation  can- 
not be  brought  withjn  any  of  the  savings  of  the  statute,  the  in- 
ference  is,  not  that  a  corporation  is  withdrawn  from  the 
enacting  clause,  but  that  the  legislature  did  not  think  it  a  being 
whose  right  to  sue,  required  a  prolongation  beyond  the  legal 
time,  given  for  suitors  generally. 

2.  The  proposition  that  the  plaintiffs  are  within  the  saving 
of  the  rights  of  persons  out  of  the  country,  is  one  of  more 
difficulty,  which  requires  more  consideration. 

The  enacting  clause,  it  has  been  said,  looks  to  the  action 
only.  The  proviso  which  gives  further  time  to  those  whose 
particular  situation  was  supposed  by  the  legislature  to  require 
it,  looks  to  persons  only.  Its  language  is,  **  if  any  person  or 
persons,  that  is,  or  shall  be  entitled  to  any  such  action,  be,  or 
shall  be,  at  the  time  of  any  such  cause  of  action  given  or  ac- 
crued, within  the  age  of  twenty-one  years,"  &c.  "  that  then, 
such  person,  or  persons,  shall  be  at  liberty  to  bring  the  same 
actions,  &c.'* 

The  plaintiff,  to  come  within  the  letter  of  the  exception,  must 
be  considered  as  a  person  or  persons.  This,  a  corporation  ag- 
gregate, in  its  capacity  as  a  body  politic,  in  which  alone  it  acts, 
cannot  be ;  but  the  statute  of  Virginia,  is  taken  almost  verba- 
tim from  the  English  statute,  and,  therefore,  the  construction 
which  has  prevailed  in  England,  may  be  considered  as  adopted 
with  the  words,  on  which  that  construction  was  made.  Long 
before  the  statute  of  Virginia  was  enacted,  the  courts  of  Eng- 
land had  extended  the  construction  of  this  very  section,  so  as 
to  embrace  cases  within  its  equity,  though  not  within  its  words. 
This  decision  was  not,  indeed,  made  in  a  case  relating  to  the 
character  of  the  plaintiff,  but  in  one  relating  to  the  character  of 
the  cause,  which  does  not  stand  on  stronger  reason.  In  Chand- 
ler V.  Vilett,  2  Wms.  Saunders,  117,/,  it  was  decided  that  an 
action  on  the  case,  came  within  the  equity  of  the  saving  of  the 
statute,  though  it  is  omitted  in  the  enumeration  of  actions  to 
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which  that  saving  applied.(l)  The  twelfth  section  of  the  act  of 
Virginia,  likewise  omits  this  action ;  but  I  have  no  doubt  that 
the  courts  of  the  state,  would  so  construe  that  section,  as  to 
bring  that  action  within  it  The  question,  I  believe,  has  never 
been  raised,  although  the  occasion  for  raising  it,  has  frequently 
occurred.  Upon  this  principle  of  liberal  construction,  I  think, 
the  twelthth  section  ought  to  be  extended,  so  as  to  compre- 
hend in  its  provisions,  any  plaintiff  actually  afiected  by  the  im- 
pediments it  recites.  If,  then,  the  present  plaintiff  really  comes 
within  the  equity  of  the  twelfth  section,  I  should  be  much  inclined 
to  allow  him  its  benefits;  but  if  the  plaintiff  claims  the  advantage 
allowed  to  persons,  there  is  some  reason  for  subjecting  him  to 
the  consequences  resulting  from  the  character  in  which  those 
advantages  are  claimed. 

The  plaintiff,  is  a  corporate  body,  acting  by  the  name  and 
style,  of  the  President,  Directors  &  Company  of  the  Bank  of  the 
United  States,  and  consisting  of  the  original  subscribers  to  the 
said  Bank,  or  their  assignees.  The  president  and  directors,  are 
to  be  stockholders,  and  are  to  be  elected  annually  at  the  bank- 
ing-house, in  the  city  of  Philadelphia,  at  which  place,  they  are 
to  carry  on  the  operations  of  the  said  Bank.  They  are  author- 
ized to  establish  ofRces  of  discount  and  deposit,  wherever  they 
may  think  fit,  and  to  commit  the  management  of  the  said  of- 
fices, and  the  business  thereof,  to  such  persons,  and  under  such 
regulations,  as  they  may  think  proper.  The  president  and 
directors,  transacting  the  business  of  the  bank  at  Philadelphia, 

(1)  See  also  Rochtschilt  v.  Leibman,  2  Strange,  836.  The  prtnito  in  the  Eng- 
lish Btatate,  omits  the  action  on  the  case  generally^  but  embraces  in  its  terms,  ac- 
tions on  the  case  for  wordt.  The  proviso  in  our  statute,  omits  the  action  on  the 
case  altogether :  yet,  in  the  last  case  cited,  the  court  held,  that  the  equity  of  the 
saying,  applied  to  an  action  on  the  case  on  a  bill  of  exchange.  The  reaaoii  fiur  ex- 
tending the  equitable  construction  of  the  saving  clause  of  our  statute  to  the  actim 
on  the  case  generally^  seems  to  be  still  stronger  here  than  in  England  ;  for  as  the 
proviso  of  the  English  statute  expressly  comprehended  one  species  of  action  on 
the  case,  wh3e  it  omitted  the  action  generaUy,  it'  might  be  very  plausibly  argued, 
that  every  other  species  was  excluded,  upon  the  principle  that  exptumo  vimw,  ear- 
eluno  aUeriuB. — [Editor,] 
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have,  in  pursuance  of  the  power  given  in  the  Charter,  established 
an  office  of  discount  and  deposit,  at  Richmond,  to  transact  the 
business  of  the  Bank  at  that  place.     At  this  office,  as  at  eyery 
other,  the  whole  business  is  necessarily  conducted  in  the  name 
of  the  corporation,  and  the  president  and  directors  of  this  office, 
as  at  every  other,  are  as  much  the  agents  of  the  corporation, 
as  the  president  and  directors  doing  business  at  Philadelphia. 
The  president  and  directors,  at  Philadelphia,  are  neither  the 
nominal  nor  real  plaintiffs.  The  nominal  plaintiffs,  are  the  Presi- 
dent, Directors  and  Company ;   the  real  plaintiffs,  are  all  the 
Stockholders.    The  president  and  directors  transact  so  much 
of  the  business  of  the  company,  as  is  proper  for  them,  at  their 
banking-house,  in  Philadelphia;  but  so  much  of  the  business  of 
the  company  as  is  proper  for  the  president  and  directors  of  the 
office  at  Richmond,  is  transacted  at  their  banking-house,  in 
Richmond.   The  contract,  on  which  the  present  suit  is  founded, 
was  made  with  the  company,  acting  by  its  agents  in  Richmond. 
To  bring  the  plaintiff  within  the  letter,  or  the  spirit  of  the 
saving  in  the  twelfth  section,  locality  must  be  given  to  the  corpo- 
ration. A  place  of  residence  must  be  assigned  to  it,  and  that  place 
of  residence,  must  be  out  of  the  commonwealth  of  Virginia. 

The  counsel  for  the  plaintiff  contends,  that  the  corporation 
resides  in  Philadelphia.  How  is  this  to  be  sustained?  The 
corporate  body  consists  of  all  the  stockholders,  and  acts  by  a 
name,  comprehending  all  the  stockholders.  These  stockholders 
reside  all  over  the  United  States ;  but  being  in  their  corporate 
capacity,  in  which  alone  they  act,  a  mere  legal  entity,  invisible, 
inaudible,  incorporeal,  they  act  by  agents.  It  may  be  well 
doubted,  and  is  doubted,  whether  the  residence  of  these  agents, 
or  their  place  of  doing  business,  can  fix  the  residence  of  the  cor- 
poration. If  it  can,  these  agents  are  divided  into  distinct  bodies, 
residing  in  different  states,  and  doing  business  at  distinct  places, 
in  those  different  states.  The  banking-house  of  the  president 
and  directors  of  the  office  at  Richmond,  is  as  fixed  and  as  no- 
torious, as  the  banking-house  at  Philadelphia.  The  agents  of 
the  company,  acting  at  Richmond,  are  as  notoriously,  and  as 
completely  its  agents,  as  those  who  act  at  Philadelphia.  If,  then, 
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the  residence  of  the  corporate  body  is  fixed  and  ascertained,  by 
the  residence  of  its  agents,  or  their  place  of  doing  business,  it 
resides  in  Richmond,  as  truly  as  in  Philadelphia.  So  far  as  re- 
spects this  particular  contract,  it  may,  with  entire  propriety,  be 
said  to  reside  in  Richmond.  The  contract  was  made  here,  with 
agents  who  reside  here,  at  a  banking-house  established  here, 
and  is  to  be  performed  at  this  place.  In  equity  and  in  reason, 
the  plaintiff  cannot,  I  think,  as  to  this  contract,  if  as  to  any,  be 
placed  in  Philadelphia. 

When  it  is  recollected  that  we  resort  to  the  equity  of  the 
statute  to  bring  the  plaintiff  or  the  action  on  the  case  within 
the  terms  or  the  operation  of  the  twelfth  section,  the  reason  is, 
I  think,  the  stronger  for  considering  this  case  as  excluded  from 
it,  and  within  the  enacting  clause. 

The  case  of  the  Bank  of  the  United  States  v.  Deveaux  et  al., 
5  Cr.  61 ;  (2  Cond.  Rep.  Sup.  Ct.  U.  S.  189,)  decides  this  case, 
in  principle.  In  that  case,  the  court  determined  that  it  might 
look  behind,  or  through  the  name  of  the  corporation,  and  see 
the  individuals  who  were  the  actual  plaintiffs  who  constituted 
that  legal  entity,  in  whose  name  the  corporation  acted.  It  is 
very  much  under  the  sanction  of  that  decision,  that  the  plaintiff 
is  brought  within  the  twelfth  section  of  the  act ;  and  that  deci- 
sion makes  the  plaintiff  a  resident  of  every  place  where  any 
member  of  the  corporation  resides.  However  difficult  it  might 
be  to  apply  the  principle  of  that  case  in  reason  and  in  justice 
to  a  contract  made  by  an  individual  residing  and  sued  in  a  state 
where  no  office  or  banking-house  existed,  and  where  a  strag- 
gling corporator  was  to  be  found,  no  difficulty  can  exist  in  ap- 
plying it  to  a  case  like  this,  where  a  suit  is  brought  in  the  state 
in  which  the  contract  was  made,  in  which  it  was  to  be  per- 
formed, and  in  which  the  agents  and  members  of  the  corpora- 
tion with  whom  the  debt  was  contracted,  and  to  whom  it  was 
to  be  paid  resided. 

The  plaintiff  also  insists,  that  the  act  does  not  apply  to  this 
case,  because  the  United  States,  being  a  member  of  the  corpo- 
ration, is  a  party  plaintiff. 

This  argument  has,  I  think,  been  fully  met  at  the  bar  by  the 
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counsel  for  the  defendant.  In  support  of  the  argument  urged 
at  the  bar,  some  decisions  made  by  the  supreme  court,  may,  I 
think,  be  urged.  It  may  well  be  doubted,  on  the  authority  of 
these  cases,  whether  the  pririleges,  the  prerogative,  if  I  may 
use  the  term,  of  the  (Jnited  States  as  a  sovereign,  belong  to  a 
case  in  which  it  does  not  appear  in  its  sovereign  capacity.  In 
the  Postmaster  General  v.  Early,  12  Wheat  186,  (6  Cond.  Rep. 
Sup.  Ct  U.  S.,  480),  the  jurisdiction  of  the  court  was  denied 
by  counsel,  although  the  suit  was  brought  for  a  debt  confessedly 
due  to  the  United  States.  It  was  sustained,  because  in  the  opin- 
ion of  the  judges,  it  was  given  by  an  act  of  Congress.  If  jurisdic- 
tion could  not  be  maintained  without  an  act  of  Congress,  much 
difficulty  would  certainly  be  felt  in  applying  the  prerogative  of 
government  to  such  a  suit,  so  as  to  withdraw  the  bar  of  the 
statute  of  limitations. 

In  the  case  of  The  Bank  v.  Deveaux  et  al.,  it  was  not  even 
alleged  that  the  United  States  was  a  party,  because  a  member 
of  the  corporation,  and  that  jurisdiction  could  be  taken  on  that 
ground. 

In  The  Bank  of  the  United  States  v.  The  Planters'  Bank  of 
Georgia,  9  Wheat  904,  (5  Cond.  Rep.  Sup.  Ct  U.  S.  794,)  the  de* 
fendant  pleaded  to  the  jurisdiction  of  the  court,  because  the 
state  of  Geoigia  was  a  corporator.  The  judges  of  the  circuit 
court  being  divided  on  the  question,  it  was  referred  to  the  su- 
preme court  In  this  case,  the  question,  whether  a  sovereign, 
becoming  a  member  of  a  trading  corporation,  carries  its  sove- 
reign perogatives  with  it,  was  brought  directly  before  the 
court.  The  court  said  >-^*'  It  is,  we  think,  a  sound  principle, 
that  when  a  government  becomes  a  partner  in  any  trading  com- 
pany, it  divests  itself,  so  far  as  concerns  tbo  transactions  of  that 
company,  of  its  sovereign  character,  and  takes  that  of  a  pri- 
vate citizen.  Instead  of  communicating  to  the  company  its 
privileges  and  its  prerogatives,  it  descends  to  a  level  with  those 
with  whom  it  associates  itself,  and  takes  the  character  which 
belongs  to  its  associates,  and  to  the  business  which  is  to  be 
transacted.  Thus,  many  states  of  this  Union,  who  have  an 
Vol.  II.— 3  E 
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interest  in  banks,  are  not  suable  even  in  their  own  courts,  yet, 
they  never  exempt  the  corporation  from  being  sued.  The  state 
of  Georgia,  by  giving  to  the  bank  the  capacity  to  sue  and  be 
sued,  voluntarily  strips  itself  of  its  sovereign  character,  so  far 
as  respects  the  transactions  of  the  bank,  and  viraives  all  the 
privileges  of  that  character.  As  a  member  of  a  corporation, 
a  government  never  exercises  its  sovereignty ;  it  acts  merely 
as  a  corporator,  and  exercises  no  other  power  in  the  manage- 
ment of  the  aflairs  of  the  corporation,  than  are  expressly  given 
by  the  incorporating  act 

"  The  government  of  the  Union,  held  shares  in  the  old  Bank 
of  the  United  States ;  but  the  privileges  of  the  government  were 
not  imparted  by  that  circumstance  to  the  Bank.  The  United 
States  was  not  a  party  to  suits  brought  by,  or  against  the  bank, 
in  the  sense  of  the  Constitution;  so  with  respect  to  the  present 
bank.  Suits  brought  ])y  or  against  it,  are  not  understood  to  be 
brought  by,  or  against  the  United  States.  The  government  by 
becoming  a  corporator,  lays  down  its  sovereignty,  so  far  as 
respects  the  transactions  of  the  corporation,  and  exercises  no 
power  or  privilege  which  is  not  derived  from  the  Charter." 

This  case  has,  I  think,  fully  decided  the  question,  whether 
any  prerogative  of  the  United  States,  is  imparted  to  the  Bank. 

In  The  Bank  of  Kentucky  v.  Wister  et  al.,  2  Peters,  318,  it 
appeared  that  the  state  of  Kentucky  was  the  sole  proprietor  of 
the  stock  of  the  Bank,  yet,  it  was  determined  by  the  court,  that 
the  case  was  decided  by  the  case  of  the  Planters'  Bank  of 
Georgia  in  9  Wheat 

This  point,  then,  is  completely  settled,  as  I  think,  in  the  su- 
preme court 

The  law  is  for  the  defendant,  and  judgment  is  to  be  given 
for  him. 


eftrntft  eotttt  of  m  nuita  Sbtvttn. 
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Green  et  al.  v.  Hanberry's  Executors  et  al. 

In  a  suit  by  sundry  creditors,  against  the  estate  of  their  debtor,  afler  g^at  delays 
resulting  from  the  number  of  parties,  and  the  complexity  of  the  case,  a  decree 
was  rendered,  establiahing  several  of  the  claims,  and  adjosting  their  priorities. 
The  administrator  de  ham$  nen  of  the  debtor,  at  the  date  of  the  decree,  was  also 
executor  of  a  former  administrator  of  the  estate,  and  claimed  a  large  balance 
to  be  due  to  the  estate  of  hi§  testator,  from  the  estate  of  his  intestate,  on  his 
administration  account  The  commissioner  made  a  favourable  report  on  this 
daim,  but  the  proper  parties  not  being  before  the  court,  no  decision  was  made 
on  its  validity.  The  decree  referred  to,  added :— **  And  the  Court,  wUhmU  decid- 
ing that  there  ie  at  thie  time,  a$»et$  of  the  enate  of**  the  detftoTf  **  in  the  hands  of 
the  administrator  de  bortia  nan,  or,  on  the  claim  of**  the  administrator,  dec,  **  to 
retain  out  of  the  assets  in  his  hands,  the  balance  he  claims  to  be  due,  &&,  to  his 
testator,  doth  decree,  &e.,  that  the  said  administrator,  &&,  out  of  any  assets  in 
his  hands,  or  to  come  to  his  hands,  applicahle  ta  the  eUntne  hereh^  eetabliehed: 
and  the  receiver  of  sundry  effects  and  securities,  dec.,  of  the  debtor*s  estate,  dec, 
pay,  dec.**  Under  this  decree,  the  receiver,  without  authority  from  the  adminis- 
trator de  honie.nan,  transferred  some  securities  for  money  due  to  the  estate  of  the 
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debtor,  to  the  agent  of  one  of  the  plaintiff  creditors.  To  prevent  the  remittiace 
of  the  moaej  secured  by  these  bonds,  beyond  the  jurisdiction  of  the  ooort,  until 
the  debt,  (which,  if  established,  would  be  of  the  highest  dignity,)  due  to  the  es. 
tate  of  the  former  administrator,  should  be  established,  the  legatees  of  that  former 
administrator  obtained  an  injunction.  On  the  motion  to  dissolve  this  injunction, 
HM:  1.  That  it  was  immaterial  whether  the  decree,  under  which  the  receiver 
acted,  was  final  or  not  The  object  and  end  of  the  injunction  was,  not  to  alter 
or  modify  the  decree,  but  to  secure  the  execution  of  that  decree  according  to  a 
sound  construction  of  its  import,  and  to  prevent  its  violation  under  the  sem- 
blance of  being  carried  into  execution.  2.  The  decree  only  ascertained  the 
tmumnt  and  prwritUB  of  the  debts  respectively,  without  averring  assets  or  direct- 
ing payment,  leaving  it  to  the  administrator  to  determine  on  the  applicabUity 
of  the  assets;  and  the  receiver,  being  subordinate  to  the  administrator,  had  no 
right  to  apply  the  assets,  unless  authorized  by  him  to  do  so.  Matum  to  ^tstolee 
continued. 

An  administrator  who  employs  an  agent  to  manage  the  estate  of  his  intestate,  col- 
lect debts,  dec,  is  responsible  for  the  money  so  collected,  and  creditors  are  not 
bound  to  pursue  the  agent;  but  if  there  is  reason  to  believe  that  the  account  of 
tlie  agent  has  not  been  correctly  settled,  the  administrator  should  be  permitted 
to  show  cause  against  the  report,  in  that  particular. 

Where  an  administration  bond  is  jobt,  each  administrator  is  a  surety  for  the 
other,  and  is  bound  for  the  whole.  But  if  the  representatives  of  the  co-admin- 
istrator against  whom  a  balance  is  reported,  are  not  before  the  court,  the  repori 
is  ex  parte  as  to  them,  and  csnnot  bind  them,  and^  consequently,  cannot  affact 
his  co-administrator. 

THIS  was  a  motion  to  dissolve  an  injunction  awarded  at  the 
suit  of  the  plaintiffs,  legatees  of  the  late  Peter  Lyons^  to  re- 
strain John  Wickham,  one  of  the  defendants  and  the  attorney 
at  law,  and  in  fact,  of  the  representatives  of  Capel  and  Osgood 
Hanberry,  from  paying  away^  if  collected,  a  sum  of  money 
claimed  by  him  under  a  decree  of  this  Court,  pronounced  in 
December,  1828,  in  a  suit  depending  between  Lidderdale's 
Executors  et  aL  t^,  Robinson's  Administrator ;  the  ultimate  ob- 
ject of  which  suit  is  to  distribute  the  estate  of  John  Robinson, 
deceased,  among  his  creditors,  according  to  law. 

The  suit  was  brought,  originally,  by  Lidderdale*s  Executors, 
against  Edmund  Pendleton  and  Peter  I^yons,  the  administrators 
of  the  said  John  Robinson,  to  recover  a  sum  of  money  due  to  the 
estate  of  the  plaintiffs'  testator.  The  administration  accounts 
of  the  defendants  on  the  estate  of  their  intestate,  were  referred  to 


NOVEMBER  TERM,  1880.  405 

-■* 

Green  et  al.  o.  Hanberry's  Execaton  et  aK 

one  of  the  commissioners  of  this  Court    These  accounts  being 
unusually  complicated,  and  the  suit  being,  on  account  of  their 
complexity,  long  depending,  the  other  creditors  of  Robinson 
have  filed  bills,  asserting  their  respective  claims  on  his  estate. 
These  several  claims  were  also  referred  to  the  commissioner, 
with  directions  to  report  the  amount  and  dignity  of  each,  in 
order  to  enable  the  Court  to  distribute  the  legal  assets  of  the 
intestate,  among  the  creditors,  according  to  their  respective 
priorities.    This  report  having  beeo-made,  the  cause  came  on 
to  be  heard  again  in  December,  1828,  when  a  decree  was  pro* 
nounced,  establishing  the  amount  of  debt  payable  to  several  of 
the  creditors,  and,  also,  establishing  their  respective  priorities. 
The  debt  of  lowest  dignity  thus  established,  was  one  due  to  the 
representatives  of  Capel  and  Osgood  Hanberry,  which  was  a 
simple  contract  debt,  amounting  to  $17,415  16.    While  the 
fuit  was  depending,  Peter  Lyons,  the  surviving  administrator 
of  John  Robinson,  departed  this  life,  and  the  suit  was  revived 
and  continued  against  James  Lyons,  administrator  de  bonis 
non  of  John  Robinson,  and  also  executor  of  Peter  Lyons,  de- 
ceased.   A  claim  to  a  large  amount  was  made  by  the  execu- 
tor of  Peter  Lyons,  deceased,  as  being  due  to  him  as  adminis- 
trator of  John  Robinson,  deceased,  and  this  debt,  if  established, 
would,  of  course,  be  of  higher  dignity,  than  the  debt  due  to 
Hanberry 's  executors.    A  large  balance  was  reported  by  the 
commissioner  in  his  report  of  June,  1824,  as  due  to  the  estate 
of  Peter  Lyons,  from  the  estate  of  his  intestate ;  but  this  debt 
was  controverted  on  various  grounds,  by  the  counsel  for  Han- 
berry.   The  exceptions  filed  to  this  item  of  the  report,  are  dis- 
cussed by  the  Chief  Justice  in  the  case  of  Lidderdale's  Execu- 
tors et  aL  V.  Robinson's  Aministrators,  ante.  Vol.  2,  p.  159,  to 
which  the  reader  is  referred,  but  no  decree  was  rendered  estab- 
lishing this  debt,  the  proper  parties  not  being  before  the  court. 
After  detailing  the  several  claims  which  it  established,  the 
decree  of  December,  1828  adds:  "And  the  court  without  de- 
ciding that  there  is,  at  this  time,  assets  of  the  estate  of  Robinson, 
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in  the  hands  of  his  administrator  de  bonis  non ;  or,  on  the  claim 
of  the  said  James  Lyons,  to  retain  out  of  the  assets  in  his  hands, 
the  balance  he  claims  to  be  due,  from  the  estate  of  Robinson 
to  his  testator  Peter  Lyons,  doth  decree  and  order  that  the  said 
James  Lyons,  administrator  de  bonis  nofif  of  the  said  John 
Robinson,  out  of  any  assets  in  his  hands,  or  to  come  to  his 
hands,  applicable  to  the  claims  hereby  established ;  and  James 
Lyons  jr.,  the  receiver  of  the  sundry  effects  and  securities  of 
the  said  Robinson's  estate,  under  the  order  of  the  court  in  this 
cause  on  the  15th  of  December,  1825,  out  of  the  funds  by  him 
received,  or  to  be  received,  from  said  eflects  and  securities, 
should  either,  or  any  of  the  creditors  whose  claims  are  hereby 
established,  be  willing  to  take  such  effects  or  securities  al  their 
nominal  amount  in  discharge  of  their  claims,  pay,  &c." 

Under  this  decree,  the  receiver,  without  any  authority  from 
the  administrator  <l6  bonis  non  of  John  Robinson,  has  transferred 
some  securities  for  money  to  the  estate  of  the  said  Robinson, 
to  John  Wickham,  the  agent  of  Hanberry's  representatives. 
Among  other  securities  assigned  to  Hanberry's  agent,  was  a 
debt  due  from  the  estate  of  John  Lyons,  deceased,  and  his  ex- 
ecutor, Peter  Lyons,  the  younger,  executed  two  bonds  for  the 
amount  of  the  debt,  of  rather  more  than  95000  each,  to  Mr. 
Wickham,  and  executed  to  him  a  deed  of  mortgage,  to  secure 
the  payment  thereof.  It  was  to  prevent  the  remittance  of  the 
money,  secured  by  these  bonds  and  mortgage,  to  the  creditors 
beyond  the  jurisdiction  of  this  court,  until  the  debt  due  to  Peter 
Lyons's  estate  from  the  estate  of  Robinson,  should  be  established 
by  a  decree  of  the  court,  in  order  that  it  might  be,  in  the  first 
instance,  applied  to  the  payment  of  this  debt  of  superior  dignity, 
that  the  injunction  was  awarded.  The  parties,  plaintiffs  to  the 
bill  of  injunction,  were  the  legatees  of  the  said  Peter  Lyons, 
deceased. 

The  motion  to  disoive  was  sustained  by  Mr.  Wickham^  on 
behalf  of  Hanberry's  executors,  and  opposed  by  Mr.  Chapman 
Johnson^  of  counsel  for  the  plaintiffs. 
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Mr.  Wickhamy  contended, 

1.  That  the  decree  of  Decennber,  1828,  which  is  partly  re- 
cited above,  in  favour  of  Hanberry's  representatives,  being  in 
full  satisfaction  of  their  claim  on  Robinson's  estate,  was  a  final 
decree  as  to  them,  and  that  they  thenceforward  ceased  to  be 
parties  to  the  cause.  There  being  no  allegation  or  proof  of 
fraud  or  collusion  between  Hanberry's  representatives  and 
James  Lyons,  the  elder,  the  executor  of  Peter  Lyons,  deceased, 
and  administrator  de  bonis  non  of  John  Robinson,  or  the  re- 
ceiver who  assigned  the  securities  in  satisfaction  of  the  decree, 
the  complainants,  claiming  only  as  legatees  of  Peter  Lyons, 
can  have  no  right  to  arrest  or  open  any  proceedings  in  law  or 
equity.  The  defendants  are  entitled  to  the  benefit  of  the  es- 
tablished rule  of  equity,  that  when  a  creditor  has  recovered  of 
an  executor  or  administrator,  a  sum  of  money,  in  a  fair  course 
of  legal  proceedings,  no  other  creditor  of  the  deceased,  nor  a 
legatee,  or  distributee  of  that  creditor,  has  a  right  to  interfere 
and  compel  a  re-payment  of  the  money  so  recovered* 

2.  That  Peter  Lyons  was  not  a  creditor  of  Robinson's  estate, 
but,  that  on  the  contrary,  he  was  largely  a  debtor  to  that 
estate. 

It  is  true,  that  by  the  report  of  the  commissioner,  it  appears 
that  on  a  separate  account  raised  by  the  commissioner  between 
the  estate  of  Peter  Lyons,  and  that  of  John  Robinson,  Peter 
Lyons's  estate  is  made  a  creditor ;  but  there  is  a  special  state- 
ment by  the  commissioner,  in  which,  by  charging  the  estate  of 
Peter  Lyons  with  a  balance  reported  in  the  same  account  to 
be  due  from  Edmund  Pendleton,  his  co-administrator,  and  one 
due  from  George  Brooke,  an  agent  employed  by  the  adminis- 
trators to  aid  them  in  the  transaction  of  their  business,  there  is 
a  large  balance  due  from  the  estate  of  Peter  Lyons,  to  that  of 
Robinson.  These  two  charges,  I  maintain,  are  properly  to  be 
opposed  to  any  claim  on  Robinson's  estate,  by  the  representa- 
tives of  Peter  Lyons,  as  the  administration  bond  executed  by 
Lyons  and  Pendleton  was  a  joint  bond,  and  George  Brooke 
was  employed  by  them  in  the  collection  and  payment  of  debts, 
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and  in  doing  the  business,  which  they,  as  administrators,  were 
themselves  bound  to  do,  or  else,  to  be  answerable  for  his  acts. 

But  if  this  were  not  so,  it  is  apparent  from  the  report,  that  if 
the  accounts  were  properly  stated  by  the  commissioner,  Peter 
Lyons  would  be  found  on  other  grounds,  so  far  from  being  a 
creditor,  to  be  a  debtor  to  Robinson's  estate.  For  a  consider- 
able period  during  Lyons's  administration,  there  were  no  vouch- 
ers produced  to  sustain  the  accounts.  The  commissioner  states, 
that  the  report  was  made  up  on  a  former  report  of  Commis- 
sioner Hay,  to  the  court  of  chancery,  which  report  was  never 
Confirmed.  The  counsel  insisted,  that  neither  the  administration 
books,  nor  such  a  report,  was  a  legal  ground  for  reporting  a 
balance  in  favour  of  Peter  Lyons.(l) 

Again. — ^Hanberry's  judgment,  when  assets^  was  rendered  in 
June,  1767;  yet  the  commissioner  has  allowed  credits  to  a  large 
amount  for  payments  made  in  discharge  of  debts  subsequent  to 
that  period,  due  from  Robinson's  estate,  some  of  them,  it  is  be- 
lieved, of  no  higher  dignity  than  Hanberry's  debt,  and  on  which 
no  judgments,  or  subsequent  judgments  were  obtained.  Now,  I 
insist,  that  when  a  judgment,  when  assets,  is  obtained  by  a  sim- 
ple contract  creditor,  no  payment  to  a  creditor  by  simple  con- 
tract, who  has  not  obtained  a  judgment,  can  be  set  up  against 
the  creditor  who  has. 

Finally,  the  report  itself,  furnishes  strong  internal  evidence, 
that  Peter  Lyons  never  could  have  been  so  largely  in  advance 
to  an  estate,  in  debt  to  an  enormous  amount,  without  any  cer- 
tain prospect  of  reimbursement.     In  the  year  1799,  and  for 

(I)  The  question  of  the  admissibility  of  this  evidence,  in  such  a  case,  had  al- 
ready been  investigated  by  the  Chief  Justice,  in  oonsidsring  the  exceptions  to  this 
identical  report 

ITie  Chief  Justice  said,  that  under  the  circumstances  of  this  case,  after  so  great 
a  lapse  of  time,  he  was  strongly  inclined  to  the  opinion,  that  vouchers  to  sustsin 
this  administration  account,  ought  not  to  be  re<piired;  but  that  the  books  of  the 
administrator,  when  they  appeared  to  have  been  fairly  kept,  and  a  comnuflsioocr's 
report  founded  upon  them,  ought  to  be  received  m  prima  facie  evidence  of  its  cor. 
reetness.  See  ante,  Lidderdale*s  Executors  et  al.  v.  Robinson's  Administrator  et 
aln  already  referred  to. — [Editor.] 
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several  succeeding  years,  Peter  Lyons  received  large  sums  of 
money  for  Robinson's  estate,  besides  upwards  of  95000  bor- 
rowed by  him  from  the  estate,  under  the  direction  of  the  court 
of  chancery,  and,  that  during  this  period,  except  a  payment  of 
upwards  of  £  300,  his  payments  were  trifling.  The  commis- 
sioner manages  to  sink  these  receipts,  and  make  a  large  balance 
due  to  Peter  Lyons's  estate,  by  crediting  him  with  large  ad- 
vances made  in  the  early  part  of  his  administration,  and  this, 
without  any  legal  evidence,  and  relying  solely  on  the  adminis- 
trators books,  and  Commissioner  Hay's  report,  which  was  never 
sanctioned  or  confirmed  in  any  manner.  It  is  incredible  that 
these  large  advances  could  have  been  made  by  the  administra- 
tor, to  an  estate  universally  understood  to  be  insolvent 

But  if  the  Court  will  entertain  jurisdiction  of  the  cause,  and 
permit  the  complainants  to  proceed,  it  is  insisted  by  the  counsel, 
who  is  also  the  counsel  for  Lidderdale's  executors,  that  they 
shall  be  compelled  to  make  Lidderdale's  executors  parties  de- 
fendants, and  as  the  complainants  allege  that  James  Lyons,  the 
administrator  de  bonis  nan  of  Robinson,  and  executor  of  Peter 
Lyons,  is  dead,  insolvent,  that  they  may  be  compelled  to  pay  out 
of  the  moneys  and  effects  received  by  them  from  the  said  James 
Lyons,  as  legatees  of  Peter  Lyons,  whatever  balance  shall  be 
found  due  from  the  estate  of  Peter  Lyons,  to  that  of  Robinson. 

Mr.  Johnson  in  reply,  said  he  could  not  perceive  how  it  was 
important,  whether  the  decree  enjoined  was  final  or  interlocu- 
tory ?  This  question  can  only  affect  the  yirm  in  which  its  error, 
if  there  is  error,  is  to  be  corrected. 

Whether  the  parties  tothis  bill,  who  are  not  parties  to  the 
decree,  may  impeach  it,  is  another  question*  They  are  the  le- 
gatees of  Peter  Lyons,  deceased,  and  it  may  be,  that  the  admin- 
istrator is  the  proper  representative  of  that  estate,  to  correct 
the  errors  in  the  decree.  The  legatees  had  certainly  suflSicient 
interest  to  justify  them  in  staying  the  money  in  this  country 
during  vacation,  till  by  motion  or  bill  of  review,  the  decree 
could  be  examined  and  corrected.    Now,  the  administrator  de 
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bonis  non  of  Peter  Lyons,  may  be  regularly  heard  to  ask  a 
correction  of  the  decree.  If  the  court  thinks  the  decree  inter- 
locutory, then,  on  his  behalf,  I  submit  the  motion  to  correct  it: 
if  the  court  thinks  the  decree  final,  then,  a  bill  of  review  will 
be  submitted,  assigning  the  same  error. 

James  Lyons  ceased  to  be  the  executor  of  Peter  Lyons  before 
his  death,  and  the  sheriff  of  Hanover,  James  Underwood,  is  the 
administrator  de  bonis  non,  in  whose  behalf  the  proceeding  is 
had. 

The  error  we  complain  of,  is  this: — That  without  deciding 
the  amount  due  to  the  estate  of  Peter  Lyons,  and  without  as- 
certaining that  there  would  be  assets  remaining  to  satisfy  tliat 
amount,  the  court  has  directed  payment  of  the  simple  contract 
debt  due  to  Hanberry. 

The  commissioner's  report  shows  a  large  balance  due  to 
Peter  Lyons,  one  of  the  administrators  of  Robinson,  and  there 
are  no  apparent  assets  to  satisfy  it. 

The  report,  it  is  true,  is  excepted  to,  but  these  exceptions 
have  not  been  decided :  and  can  it  be  right,  with  a  report  of  a 
commissioner,  uncondemned  by  the  judgment  of  the  court,  that 
there  should  be  a  decree  disregarding  it  ? 

Mr.  Wickham  urges  various  objections,  to  the  balance  re- 
ported as  due  to  Peter  Lyons's  estate. 

I,  It  should  be  reduced  by  charging  him  with  Brooke's 
balance. 

The  answer  to  this  is,  that  he  is  charged  with  a  moiety  of 
Brooke's  balance,  and  still  there  remains  due  •  13,080  11. 

•2.  He  is  liable  for  the  balance  due  from  the  estate  of  his  co- 
administrator, Edmund  Pendleton. 

Pendleton's  representatives  are  not  parties  to  the  cause,  and, 
therefore,  his  balance  can  have  nothing  to  do  with  the  case. 
They  will  be  ready  to  answer  that  balance,  whenever  they  are 
brought  before  the  court  I  have  looked  into  Pendleton's  ac- 
count, and  will  be  able  to  show,  when  his  representatives  arc 
before  the  court,  that  he  is  a  creditor,  not  a  debtor. 

3.  There  are  no  voucherss  to  sustain  the  account  in  favour  of 
Peter  Lyons. 
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Answer. — ^If,  instead  of  settling  the  account,  as  the  com- 
missioner of  this  court  has  done,  by  reference  to  the  report  of 
Commissioner  Hay,  we  are  to  proceed  upon  the  exhibition  of 
vouchers,  then,  the  court  must  decide  that  point,  and  send  us 
before  the  commissioner  for  the  exhibition  of  these  vouchers. 

The  debts  and  the  credits  have  both  come  from  Commissioner 
Hay's  report,  and  if  that  is  to  be  discarded,  we  will  soon  pro- 
duce from  the  archives  of  state,  evidences  of  payment  into  the 
treasury,  sufficient  for  our  purpose. 

At  present,  however,  until  the  court  decides  upon  the  excep- 
tions to  the  report,  we  must  hold  its  balances  as  our  guide,  in 
relation  to  all  the  parties  before  the  court. 

4.  There  is  internal  evidence  in  the  account  itself,  that  the 
enormous  balance  reported  in  favour  of  Peter  Lyons,  is  not 
correct  He  would  not  have  been  so  largely  in  advance  to  an 
estate,  regarded  as  insolvent 

In  answer  to  this  objection,  it  is  sufficient  to  observe,  that  an 
inspection  of  the  account  will  show,  that  the  balance  due  to  Pe- 
ter Lyons,  is  far  short  of  his  commissions,  with  interest  upon 
them,  and  that  the  sums  received  by  him,  in  the  latter  part  of 
his  administration,  have  not  been  more  than  enough  to  sink  the 
interest  upon  the  arrears  of  his  commissions.  He  has,  there- 
fore, not  advanced  money  from  his  pocket,  but  has  only  omitted 
to  retain  his  full  commissions. 

5.  As  Hanberry's  judgment  was  rendered  in  1767,  when 
assets f  the  disbursements  made  since  then,  to  debts  due  by 
simple  contract,  are  a  devastavit 

Answer. — It  does  not  appear  that  there  are  any  such  disburse- 
ments, and  if  this  fact  is  to  be  discussed,  it  must  be  before  a 
commissioner,  when  the  evidence  must  be  adduced.  Those 
disbursements  do  not  appear  to  have  been  objected  to,  before 
the  commissioner. 

It  is  not  to  be  presumed,  against  the  commissioner's  report, 
that  the  administrators,  both  legal  men,(2)  and  men  of  business, 

(3)  Edmand  Pendleton  and  Peter  Lyons,  were  both  judges  of  the  ooort  of 
af>peals  of  VirgtQit.-*{fii{tl4>r.] 
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have  committed  a  devastavit  by  paying  debts,  M^ithout  regard 
to  legal  priority. 

It  appears  to  me,  that  the  report  must  be  taken  as  correct, 
or  it  must  be  sent  back  to  a  commissioner ;  and  if  any  thing  is 
claimed,  on  account  of  Mr.  Pendleton's  supposed  balance,  his 
representatives  must  be  made  parties.  I  am  their  counsel,  and 
will  consent  to  bring  them  before  the  court  v^ithout  delay,  and 
have  their  account  settled. 

But  Mr.  Wickham  insists,  that  the  plaintiffs  in  the  injunction 
case,  must  make  all  necessary  parties,  on  pain  of  having  the  in- 
junction dissolved.  This  we  cannot  think  right ;  Peter  Lyons*s 
administrator  de  bonis  non,  has  a  right  to  be  heard ;  he  is  a 
necessary  party  to  the  decree.  He  demands  to  be  heard.  He 
has  a  right  by  motion,  or  bill  of  review,  to  examine  the  decree, 
and  have  the  errors  corrected.  It  is  a  consequent  right,  to  stay 
the  money  in  this  country,  which  that  decree  is  about  to  send 
out  And  the  court  would  not  impose  upon  him  the  necessity 
of  becoming  plaintiff,  taking  the  labouring  oar,  and  paying  all 
expenses.  He  is  defending  himself;  defending  the  claim  of  his 
intestate,  to  assets  which  ought  to  satisfy  his  demand.  And 
there  is  no  precedent  for  holding  over  him  the  penalties  of  an 
erroneous  decree,  to  compel  him  to  manage  the  plaintiffs' 
cause. 

If  Lidderdale  wishes  to  pursue  his  claim,  let  him  take  the 
proper  steps.  If  he  thinks  Peter  Lyons  a  debtor,  and  that  he 
can  recover  any  thing  from  his  legatees,  let  him  make  those 
legatees  defendants.  But  he  has  no  right  to  use  Hanberry's 
decree,  in  order  to  coerce  Lyons's  legatees  to  make  him  a  de- 
fendant. 

For  these  reasons,  we  oppose  the  discharge  of  the  attach- 
ment, and  if  it  is  discharged  as  to  the  present  plaintiffs,  upon 
any  formal  objections  to  the  mode  of  relief  which  they  seek, 
then,  we  ask  it,  or  its  equivalent,  on  behalf  of  the  administrator 
de  bonis  non, 

Mr.  Wickham  in  reply  to  the  remarks  of  the  plaintiffs' 
counsel  observed,  that,  whether  the  decree  in  favour  of  Han- 
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berry  be  final  or  not,  the  complainants  can  have  no  right  to 
impeach  it,  except  on  the  ground  of  fraud  and  combination 
between  those  who  were  parties  to  the  decree.  He  under- 
stands the  uniform  course  of  decision  to  be  against  such  right ; 
and  in  the  case  of  creditors,  whose  right  is  preferable  to  that 
of  legatees,  he  believes  no  case  can  be  found,  where  a  creditor 
has  ever  been  held  entitled  to  impeach  or  hinder  the  effect  of  a 
judgment  in  favour  of  another  fair  creditor,  on  the  ground  that 
there  are  not  effects  for  both,  and  that  his  debt  is  of  superior 
dignity.  The  reasons  for  the  rule  rest  on  settled  principles 
of  law  and  equity,  and  if  it  were  not  established,  the  counsel  for 
the  plaintiffs,  might  easily  support  his  position  by  authority — 
but  this  he  certainly  cannot  do. 

The  counsel  for  Hanberry's  executors,  considers  the  decree 
in  their  favour  final.  A  sum  of  money  is  decreed  to  be  paid, 
by  the  assignment  of  debts,  in  satisfaction  of  their  demand.  The 
debt  of  Peter  Lyons,  the  younger,  has  been  satisfied  by  the 
taking  of  a  new  security  from  him.  The  difference  between  a 
final  and  interlocutory  decree,  relates  to  the  power  of  the  court. 
In  the  former  case,  the  party  against  whom  it  is  entered,  must 
file  a  bill  of  review,  and  show  error  in  the  decree,  before  he  is 
entitled  to  relief.  If  the  decree  be  interlocutory,  the  court  can, 
for  good  cause,  on  motion,  set  it  aside.  Whether  the  present 
administrator  of  Peter  Lyons  can  file  a  bill  of  review,  is  not 
the  question ;  he  has  not  done  so,  and  the  legatees  have  no 
right  to  set  aside  the  proceedings  in  a  suit  fairly  conducted,  to 
which  they  were  not,  and  ought  not,  to  have  been  parties. 

But  even  if  the  administrator  of  Peter  Lyons  were  before  the 
court,  on  a  bill  of  review  offered  by  him,  there  could  not  be  the 
least  ground  for  setting  aside  or  suspending  the  operation  of  the 
decree  at  his  instance,  there  being  no  evidence  in  the  cause, 
that  the  estate  of  Robinson  is  in  debt  to  that  of  Peter  Lyons, 
but  direct  proof  to  the  contrary.  The  reports  of  Commissioner 
Ladd  have  been  excepted  to  by  the  counsel  for  Hanberry,  but 
not  by  the  administrator  of  Lyons. 

Now,  admitting   the  report  to  be  right  throughout,  Peter 
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Lyons's  estate,  at  the  date  of  the  report,  was  indebted  to  that  of 
Robinson  96248  98,  besides  (5034  42,  borrowed  from  the 
court  of  chancery  on  the  19th  of  November,  1807,  amounting, 
with  interest,  to  99902  21,  the  whole  amounting  to  9 16,151  19, 
as.  will  appear  by  the  report,  page  248.  It  is  true,  this  balance 
is  obtained,  by  charging  him  with  the  balance  due  from  George 
Brooke,  his  agent,  and  that  from  Edmund  Pendleton^  his  co-ad- 
ministrator, for  whom  he  was  security.  Now,  as  Brooke  did 
the  business  of  the  estate  for  him,  as  his  efgent,  he  is,  undoubt- 
edly, liable  immediately,  and  directly,  for  Brooke's  acts ;  and  as 
for  the  balance  due  from  Pendleton,  he  was  undoubtedly  liable, 
and  never  could  claim  any  thing  from  the  general  fund.  The 
creditors  are  entitled  to  that,  and  it  is  the  business  of  his  ad- 
ministrator  to  go  against  Pendleton's  estate.  It  is  remarkable, 
that  the  commissioner,  page  70,  makes  Pendleton's  estate  debtor 
911,809  29,  and  in  page  173,  makes  Brooke's  estate  debtor 
916,839  61,  the  aggregate  of  which  is,  f  28,648  90,  instead  of 
920,229  09,  which  the  commissioner  states  it  to  be  in  page  248. 
This  plain  error  in  the  addition  of  these  two  sums,  of  98419  81, 
is  to  be  added  to  the  balance  due  from  Peter  Lyons's  estate,  so 
that  it  was  in  debt  to  that  of  Robinson's,  at  the  date  of  the  re- 
port, 924,571,  instead  of  916,151  19. 

With  regard  to  Edmund  Pendleton's  debt,  he  would  add,  that 
if  Peter  Lyons,  on  his  own  transactions,  was  an  admitted  ere-  ^ 
ditor  of  Robinson's  estate,  and  preferred  his  claim  as  a  creditor^ 
and  he  was  an  admitted  debtor  to  the  estate  as  surety  for  an- 
other person,  solvent  or  insolvent^  for  a  larger  sum,  he  never 
could  recover  on  his  separate  claim  in  law  or  equity;  one  debt 
being  set-off  against  the  other,  he  would,  with  respect  to  the 
debt  for  which  he  was  security,  be  left  to  his  remedy  against 
his  principal. 

Whether  this  statement  is  right  in  its  details  or  not,  there 
cannot  be  any  doubt  on  the /ace  of  the  report^  that  Peter  Lyons's 
estate  is  largely  in  debt  to  that  of  Robinson. 

It  is,  therefore,  only  by  showing  error  on  the  face  of  the  re- 
port, that  the  plaintiff.  Green,  can  ask  a  suspension  of  the  de- 
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cree,  even  admitting  that  he  6an  stand  in  the  place  of  Lyons's 
administrator. 

Now,  the  report  (as  well  it  might  be)  was  so  satisfactory  to 
the  administrator  of  Peter  Lyons,  that  he  never  filed  a  single 
exception  to  it,  and  the  legatees  have  no  right  (except  on  the 
ground  of  fraud,  which  is  not  alleged)  to  step  in  his  place,  and 
raise  objections  which  he  did  not  make.  It  may  be  said,  that 
as  the  suit  is  still  depending,  it  is  not  too  late  to  except.  It  is  a 
sufficient  answer  to  say,  that  by  omitting  to  except,  when  the 
decrees  in  favour  of  Hanberry  and  the  other  creditors  were 
asked  for,  he  admitted  that  he  had  no  objections  to  the  report, 
that  could  aflfect  their  rights. 

It  is  urged,  that  the  court  ought  not  to  have  decreed  in  fa- 
vour of  Hanberry,  until  it  had  decided  on  the  report  and  ex- 
ceptions. 

The  answer  is,  that  Hanberry's  claim  stands,  in  this  respect, 
precisely  on  the  same  footing  as  that  of  every  other  creditor, 
whose  claim  had  been  previously  allowed.  The  counsel  for  the 
plaintiff.  Green,  will  contend,  and  perhaps  j.ustly,  that  if  Peter 
Lyons  was  a  creditor  of  the  estate  for  advances  properly  made, 
he  had  a  lien  on  the  fund  for  the  balance,  and  a  priority  over 
every  creditor,  including  those  of  the  highest  dignity.  Now,  in 
deciding  on  the  claims  that  were  allowed,  the  court  virtually 
determined,  that  other  claims,  not  allowed,  were  either  not  es- 
tablished, or  to  be  postponed  to  those  allowed. 

Bat  in  point  of  fact,  Lyons's  account  was  repeatedly  brought 
before  the  court,  not  by  his  administrator,  who  knew  that  he 
could  not  sustain  a  claim  to  any  part  of  the  fund ;  but  by  the 
counsel  for  Hanberry,  who  urged  for  a  decree  against  Lyons's 
estate,  first  for  the  balance  reported  due  from  him  in  the  report, 
including  his  responsibility  for  Mr.  Pendleton,  and  then,  for  such 
further  sum,  as  the  exceptions  that  should  be  sustained,  would 
give  a  right  to.  The  court  refused  to  decree  against  Lyons  for 
Pendleton's  balance,  unless  the  representatives  of  Pendleton 
were  made  parties.  This  he  did  not  choose  to  do,  as  it  might 
delay  the  case,  and  there  was  ground  to  believe,  that  the  fund 
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would  be  sufficient  to  satisfy  the  claim  of  his  clients.  It  was 
one  thing  to  refuse  a  decree  against  Lyons  without  other  par- 
ties, and  another  and  very  different  one,  to  decree  in  his  favour 
on  his  separate  account,  while  he  was  liable  for  a  much  larger 
sum,  on  account  of  his  responsibility  for  Mr.  Pendleton  and 
for  Brooke;  and  it  certainly  never  occurred  to  any  one,  that 
Lyons's  administrator  could  ever  recover  any  thing,  out  of  the 
funds  under  the  direction  of  the  court 

But  the  counsel  for  the  plaintiffs  now  insists,  that  the  repre- 
sentatives of  Lyons,  have  nothing  to  do  with  Pendleton's  ac- 
counts. Yet  the  former  was  answerable,  on  the  administration 
bond,  for  Pendleton's  balance,  and  he  and  Roane,  representa- 
tives of  Lyons,  are  plaintiffs,  and  Hanberry's  representatives 
are  now  entitled  to  all  the  rights  of  defendants  in  equity. 

It  is  suggested,  however,  that  Pendleton's  account  is  incor- 
rectly stated,  and  that  he  may  be  found  a  creditor.  Of  this 
there  is  not  the  smallest  evidence  in  the  cause,  and  it  is  re- 
markable, that  the  complainants,  relying  solely  on  the  report 
for  an  enormous  balance  alleged  to  be  due  to  Peter  Lyons,  for 
advances  to  an  insolvent  estate,  without  any  probability  of  re- 
imbursement, (for  all  the  funds  have  since  come  in  from  the 
lead  mine  property,  which  was  a  very  doubtful  and  litigated 
claim,  and  from  Byrd's  estate,  which  was  long  considered  in- 
solvent, and  becoming  otherwise  from  the  rise  of  Richmond 
property),  should  consider  this  report  of  no  authority  with  re- 
spect to  Pendleton's  estate. 

But  even  if  Pendleton's  account  should  be  thrown  out  of  the 
case,  Lyons's  estate  will  be  found  in  debt,  if  it  is  charged,  as  it 
ought  to  have  been,  in  the  first  instance,  with  Brooke's  balance. 
Brooke  was  the  mere  agent  of  Lyons,  (or  perhaps  of  Lyons  and 
Pendleton  jointly),  and  his  account  should  have  formed  a  part 
of  that  of  the  administrators;  as  they  employed  him  to  do  their 
duty,  his  acts  were  theirs. 

It  is  evident  from  the  report,  that  the  very  great  balance,  re- 
ported in  favour  of  Lyons,  against  all  probability,  rests  only  on 
a  report  of  Commissioner  Hay,  which  has  never  been  confirmed 
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or  acted  on,  and  on  Lyons's  own  books.  On  this,  the  counsel 
for  the  plaintiff  remarks,  that  Lyons's  commissions  amount  to 
a  very  great  sum,  and  that  vouchers  sufficient  for  the  purposes 
of  the  estate,  can  be  got  from  the  treasury. 

With  regard  to  commissions,  they  are  always  a  regular  and 
proper  charge.  When  Mr.  Lyons  received  money,  his  com- 
mission was  a  proper  and  regular  charge,  and  the  amount  was 
his,  as  much  as  any  other  part  of  his  property,  and  he  would 
be  just  as  unwilling  to  lose  property,  thus  acquired,  as  any  other; 
and  as  to  his  getting  vouchers  enough  for  this  purpose,  from  the 
treasury,  it  is  considered  that  this  idea  is  founded  on  a  misap- 
prehension of  an  established  rule  of  equity.  Every  administrator 
is  bound  by  bis  duty  and  his  oath,  to  return  an  inventory  of 
goods,  debts,  &c.,  and  an  account  He  is  chargeable  for  all  the 
items  of  account  rendered  by  him,  and  can  only  discharge  him- 
self by  vouchers;  we  have  a  right  to  take  the  debit  side  of  his 
account  as  he  renders  it,  and  call  on  him  for  vouchers  in  sup- 
port of  the  credits  he  claims.  All  his  commissions  are  allowed 
him,  and  it  is  not  pretended,  that  any  credits  for  payments  in 
the  treasury,  or  any  others,  are  omitted  in  the  account 

He  will  only  add,  that  if,  contrary  to  the  evidence  in  the 
cause,  and  to  all  probability,  Peter  Lyons's  estate  should  be 
found  in  advance,  there  cannot  be  a  doubt,  that  the  funds  in  the 
hands  of  the  receiver,  absolutely  secure,  as  he,  (one  of  the  re- 
presentatives of  Peter  Lyons)  will  say,  amounting  to  upwards 
of  9 10,000,  will  be  much  more  than  sufficient  to  answer  the 
claim. 

Relying  that  the  injitnction  will  be  dissolved,  and  the  attach- 
ment  discharged,  the  counsel  for  defendants  submits,  that  if  the 
suit  goes  on,  proper  parties  should  be  made,  and  if  an  account 
is  directed,  there  should  also  be  an  account  of  the  estate  of 
Pendleton,  in  the  hands  of  his  devisees.  The  complainants  al- 
lege, that  the  executor  is  dead,  insolvent,  and  if  the  estate  of 
Lyons  is  indebted  to  that  of  Robinson,  which  there  is  every 
reason  to  believe,  the  creditors  of  the  latter,  ought  to  receive 
satisfaction  in  this  suit^  out  of  Lyons's  estate. 

Vol.  IL— 3  G 
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Lidderdale's  executors,  for  whom  he  is  counsel,  who  are  the 
only  creditors  before  the  court  whose  claims  have  not  been 
adjudged,  are  as  much  interested  in  every  question  in  the 
cause  as  Hanberry's  executors,  except  that  the  latter  have  got 
their  decree.  Whether  Lidderdale*s  executors  can  be  made 
formal  parties,  is  perhaps  no  great  matter,  provided  the  com- 
plainants are  held  to  the  necessity  of  abiding  the  result  of  the 
account,  if  it  should  be  against  the  estate  of  Lyons. 

Marshall,  C.  J. — The  motion  to  dissolve  this  injunction,  is 
supported  on  several  grounds,  which  will  be  separately  con- 
sidered. ^ 

1.  It  is  contended,  that  the  decree  of  December,  1828,. was 
final,  as  to  the  representatives  of  Capel  and  Osgood  Hanberry, 
and  they  ceased  to  be  parties  to  the  cause ;  consequently,  the 
decree,  as  to  them,  cannot  be  changed  by  the  Court,  in  the 
manner  now  asked,  on  the  part  of  the  representatives  and  le- 
gatees of  Peter  Lyons,  deceased. 

Were  it  to  be  admitted,  that  the  decree  is  final,  and  that  the 
Court  cannot  now  modify  it,  this  admission,  would  not,  I  think, 
avail  the  present  defendant  This  Court  is  not  asked  to  modify 
or  alter  its  decree ;  but  to  restrain  the  defendant  from  placing 
beyond  its  reach,  a  sum  of  money  which  the  plaintifi*  claims, 
and  which  he  insists  the  decree  does  not  give  to  the  defendant 
To  estimate  the  value  of  this  argument,  it  becomes  necessary 
to  look  at  the  decree  itself,  and  to  ascertain  its  extent  It  does 
not  positively  assert  the  right  of  the  representatives  of  Capel  and 
Osgood  Hanberry,  to  a  single  dollar,  nor  positively  direct  the 
payment  of  a  single  dollar  to  them.  It  ascertains  the  amount 
of  the  debt  due  to  each  individual,  and  the  relative  dignity  of 
those  debts;  but  does  not  aver  the  existence  of  assets  for  the 
payment  of  any  one  of  them,  and,  consequently,  does  not  direct 
the  payment  of  any  one  of  them.  The  Court,  in  express  terms, 
refuses  to  decide  that  there  are  assets  in  the  hands  of  the  ad- 
ministrator de  bonis  noUf  which  are  applicable  to  the  payment 
of  the  claims  thus  established,  and  assigns  as  the  reason  of  this 
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refusal,  that  no  decision  had  been  made  on  the  accounts  of  Peter 
Lyons,  the  former  administrator  of  Robinson,  or  on  the  claims 
of  James  Lyons,  his  executor,  and  the  administrator  de  bonis 
nan  of  Robinson,  to  retain  the  assets  in  his  hands  to  satisfy  the 
debt  to  his  testator.  The  Court,  therefore,  directs  the  payment, 
not  absolutely,  but  out  of  such  assets  as  may  be  applicable  to 
the  claims  which  had  been  established :  obviously,  leaving  it  to 
the  administrator  to  determine  the  applicability  of  the  assets. 
The  decree  then  proceeds  to  direct  the  receiver  to  pay  the 
claims  out  of  the  money  which  may  come  to  his  hands,  or  to 
transfer  the  securities  to  any  creditor,  who  would  be  willing  to 
receive  them  at  their  nominal  amount  The  part  of  the  decree 
which  is  addressed  to  the  receiver,  is  obviously  subordinate  to, ' 
and  dependent  on,  that  part  of  it  which  is  addressed  to  the  ad- 
ministrator. The  administrator  must  decide  on  the  applicabi- 
lity  of  the  assets,  before  the  receiver  can  apply  them ;  this  is 
submitted  to  the  judgment  of  the  administrator,  and  might  safely 
be  submitted  to  him;  because,  being  the  executor  of  Peter 
Lyons,  he  would  he  careful  to  retain  in  his  hands  assets  to 
satisfy  that  claim. 

If,  then,  the  receiver,  unauthorized  by  the  administrator,  pro- 
ceeds to  transfer  the  assets  to  the  agent  of  Capel  and  Osgood 
Hanberry,  the  injunction  which  detains  this  subject  within  the 
power  of  the  Court,  is  not  an  alteration  of  the  decree  of  De- 
cember, 1828,  but  an  order  to  insure  the  execution  of  the  decree 
according  to  a  sound  construction  of  its  import ;  an  order  to 
secure  it  from  being  violated  under  the  semblance  of  being 
carried  into  execution. 

2.  The  defendants  insist,  that  Peter  Lyons  is  not  the  creditor 
of  his  intestate  on  his  administration  account 

Some  exceptions  are  taken  to  the  report,  which  I  have  not 
critically  examined,  and  upon  which,  the  state  of  the  cause  does 
hot  require  an  immediate  decision;  but  there  is  one  important 
point  which  the  Court  ought  now  to  notice. 

The  administrators  of  John  Robinson,  employed  George 
Brooke  as  their  agent,  who  transacted  the  business  of  the  es- 
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late  to  a  very  great  extent  The  commissioner  reports  a  large 
balance  against  Mr.  Brooke ;  the  representatives  of  Capel  and 
Osgood  Hanberry  insist,  that  the  administrators  themselves  are 
responsible  for  the  sum  in  the  hands  of  their  agent,  and  must 
settle  his  accounts.  That  the  creditors  of  Robinson  are  not 
bound  to  pursue  him.  This  is  true.  But  the  case  furnishes 
reason  for  the  opinion,  that  Brooke's  account  may  not  have  been 
accurately  settled,  and  the  Court  thinks,  that  the  representatives 
of  Robinson's  administrators  ought  to  be  permitted  to  show 
cause  against  the  report  in  this  particular.  Whether  Peter 
Lyons  alone,  should  be  held  responsible  for  the  whole  sum, 
which  may  be  due  from  Brooke,  or  whether  it  should  be  di- 
vided between  the  administrators,  is  a  question  which  need  not 
be  decided,  till  the  sum  shall  be  ascertained. 

3.  But  the  counsel  for  the  representatives  of  Capel  and  Os- 
good Hanberry  insists,  that  the  same  report  which  shows  Peter 
Lyons  to  be  a  creditor  of  Robinson's  estate,  shows  Edmund 
Pendleton  to  be  a  debtor,  and  Peter  Lyons  is  responsible  for 
the  debt  due  from  Edmund  Pendleton^  because  their  adminis- 
tration bond  is  joint,  and  they  are  consequently  sureties  for 
each  other. 

This  is  true,  and  if  the  balance  against  Edmund  Pendleton 
was  regularly  established,  no  doubt  could  be  ascertained  of  the 
liability  of  Peter  Lyons  for  it.  But  this  balance  is  not  esta- 
blished. The  report,  as  to  the  representatives  of  Edmund  Pen- 
dleton, is  entirely  ex  parte,  and  cannot  bind  those  representa- 
tives. The  report,  therefore,  establishes  nothing  against  the 
estate  of  Edmund  Pendleton,  and  cannot  be  brought  to  bear  on 
Peter  Lyons. 

I  perceive,  therefore,  no  sulf&cient  cause  for  dissolving  the 
injunction,  at  present.  The  plaintiffs  in  the  original  suit  may 
either  proceed  with  the  investigation  of  the  accounts  of  Peter 
Lyons,  holding  him  responsible  for  his  own  transactions,  or 
may  make  him  responsible  for  the  transactions  of  Edmund 
Pendleton,  by  bringing  the  representatives  of  Edmund  Pendleton 
before  the  Court 
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A  question  of  considerable  importance  has  not  been  sug- 
gested, but  ought  to  be  taken  into  view.  James  Lyons,  the  exe- 
cutor of  Peter  Lyons,  and  the  administrator  of  John  Robinson,  is 
dead,  it  is  said,  insolvent  If  hh  died  indebted  to  the  estate  of 
his  intestate,  it  is  an  inquiry  of  serious  import,  whether  the 
money  he  thus  owes,  ought  not  to  be  considered  as  so  much 
received  by  him,  as  the  executor  of  Peter  Lyons. 

Motion  to  discharge  the  attachment,  and  dissolve  the  injunc- 
tion overruled,  with  leave  to  renew  it;  and  the  several  reports 
made  in  the  cause  re-committed  with  directions  to  re-consider 
and  report  thereon,  and  settle,  state,  and  report  the  accounts 
of  the  administration  of  Edmund  Pendleton,  deceased,  on  the 
estate  of  John  Robinson,  deceased,  and  the  accounts  of  George 
Brooke,  agent  of  the  administrators  of  Robinson. 
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Where  a  decree  direets  en  officer  of  the  ooort  to  eell  property,  ^'and  brinf  the  pro- 
ceeds of  sale  into  court,**  and  the  nle  ia  oo  a  credit  of  odc,  two,  and  three  jean, 
and  bonds  are  given  for  the  pajment  of  the  instalments,  these  bonds  are  the 
immediate  proceeds  of  sale.  As  a  matter  of  convenience,  they  may  be  permitted 
to  remain  in  the  hands  of  the  officer,  bat  as  matter  of  strict  right,  the  creditor 
may  require  thai  they  shall  be  broogbt  into  court 

Where  bonds  are  made  payaU^  to  the  marshal  of  a  court,  he  has  a  right  to  oolleet 
them.  In  such  case,  the  marshal  must  be  considered  as  a  trustee  for  the  credi* 
tor.  Qnunret  whether  the  direction  to  take  bond  implies,  that  it  shaU  be  takn 
to  the  marshal,  rather  than  to  the  creditor  ?  Where  bonds  are  taken,*  not  to  the 
marshal  and  his  successors,  but  to  J.  P.,  marshal,  ftc,  his  executors,  adminii- 
trators,  and  assigns,  could  hb  succeesor,  in  the  event  of  the  marshal  beiiig 
changed  befiwe  the  money  b  paid,  act  on  these  bonds  without  an  assignment? 

If  bonds  are  made  payable  on  sr  before  the  day  mentioned  in  the  coodition,  but 
the  decree  under  which  the  sale  b  conducted,  does  not  anthoriie  the  insertion 
of  these  words,  it  seems  that  the  trustees  have  no  right  to  receive  the  money 
befrre  the  day;  if  they  had,  the  ceehd  {He  trmt  might  be  injured,  without 


MAY  TERM,  1831.  428 

WalUs  V.  Thornton*!  Administrators  et  si. 

--—  -  -      .-..■■    —  -..   — .--..        — 

hftvinif  sn  opportonitjr  of  profiding  for  his  ssfoty.  Bat,  sdmitting^  that  the  tms- 
tMs  havs  s  ri^ht  to  reoeive  the  money  before  it  is  due,  they  ha?e  no  right  to 
diseount  legal  interest  and  receive  only  s  part  of  the  debt 

Coarts  of  equity  extend  their  control,  not  only  over  the  acts  of  trustees,  but  over 
the  sets  of  those  who  have  any  agency  in  enabling  the  trustees  to  violate  their 
trust. 

Where  trustees  sell  on  a  credit,  and  receive  the  money  before  it  is  due,  discounting 
legal  interest,  it  does  not  operate,  in  efutly,  a  discharge  of  the  Uen,  but  a  court 
of  chancery  wiU  consider  the  lien  as  still  subsisting,  and  the  purchaser  as  re- 
sponsible to  the  creditor. 

IC  ID  the  regular  execution  of  a  trust,  money  is  paid  to  a  trustee,  his  eo-trustee  is 
not  liable  for  it,  merely  because  he  joined  in  the  receipt ;  but  if  the  trustee  who 
received  the  money,  had  no  right  to  receive  it,  his  co-trustee  who  joins  in  the 
receipt,  is  considered  as  co-operating  in  a  breach  of  trust,  and  will  be  involved 
in  its  consequences. 

THE  plaintiff;  George  W.  Wallis,  filed  his  bill  against  the 
defendants,  stating,  that  in  a  suit  brought  by  the  same  plaintiff* 
against  the  representatives  of  Samuel  Adams,  deceased,  this 
court,  in  December,  1825,  decreed,  that  unless  the  defendants, 
on  or  before  the  15th  day  of  January,  1826,  paid  88017  26, 
with  interest,  to  the  plaintiff*,  the  marshal  should  proceed  to  sell 
on  a  credit  of  twelve  months,  or  such  farther  time  as  the  plain- 
tifi*'s  counsel  should  direct,  a  tract  of  land,  lying  in  Henrico, 
with  directions  to  take  bonds  with  approved  security,  and  a 
deed  of  trust  on  the  land.  The  marshal  was  directed  to  sell 
on  a  credit  of  one,  two,  and  three  years.  Anthony  R*  Thorn- 
ton, the  deputy-marshal,  on  the  20th  of  May,  1826,  sold  the  land 
to  John  Minor  Botts  for  82020,  payable  in  three  equal  annual 
payments,  to  wit>— in  May,  1827,  1828,  and  1829. 

The  land  was  regularly  conveyed  under  an  order  of  court 
The  deed  of  trust  was  executed  to  the  said  Anthony  R.  Thorn- 
ton and  William  Carter,  trustees,  to  secure  the  payment  of  the 
purchase-money,  a«  it  should  fall  due,  to  John  Pegram,  the 
marshal.  The  p]aintifi''s  counsel  agreed  to  the  substitution  of 
other  property,  the  deed  for  which  was  executed  December 
1st,  1826.  The  first  instalment,  which  fell  due  in  May,  1827, 
not  being  paid,  the  property  was  sold  on  the  26th  of  November, 
■18279  on  the  following  terms : — ^the  amount  of  the  first  instal- 
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ment  to  be  paid  immediateiy,  the  second  in  May,  1828,  and 
the  residue  in  May,  1829.  Richard  Anderson  became  the 
purchaser  for  $  1848,  to  be  paid  and  secured  as  before  stated. 
On  the  23d  of  January,  1828,  Richard  Anderson  paid,  not  only 
the  instalment,  which  was  then  due,  but  also  those  which  were 
payable  at  a  future  time,  the  trustees  discounting  legal  interest 
The  trustees,  thereupon,  executed  their  joint  deed,  and  signed 
the  following  memorandum: — ^**The  payment  for  the  within 
described  lot  of  land,  was  made  to  us  by  Richard  Anderson,  in 
the  following  manner,  on  the  23d  of  January,  1828.  Cash  pay- 
ment, due  on  the  day  of  sale,  November  26th,  1827,  8757  46. 
Bond  due  on  the  20th  of  May,  1828,  $706  98;  four  months 
interest  off,  •  14  14 ;  $692  84 :  bond  due  May  20th,  1829,  8383 
56:  sixteen  months' interest  off,  $30  68;  $352  88;  $1808  18. 
Signed,  Anthony  R.  Thornton  and  William  Carter,  trustees." 
On  the  26th  of  January,  1828,  the  said  Anthony  R.  Thornton, 
accounted  with  the  plaintifTs  attorney,  for  $694  13,  but  has  not 
accounted  for  the  residue.  The  plaintiff  was  shortly  afterwards 
informed  by  Henry  L.  Carter,  administrator  of  Anthony  R. 
Thornton,  of  the  payment  by  the  purchaser,  Richard  Anderson, 
to  his  intestate,  on  the  23d  of  January,  1828.  Neither  the 
plaintiff,  nor  his  attorney,  or  the  marshal,  ever  consented  to 
such  payment.  The  plaintiff,  in  his  bill,  insists  that  by  joining 
in  the  receipt,  William  Carter  enabled  Anthony  R.  Thornton 
to  commit  a  breach  of  trust,  and  is  responsible,  whether  any 
portion  of  the  purchase-money  paid  by  Anderson  was  received 
by  him  or  not :  that  Richard  Anderson  paid  in  his  own  wrong, 
and  is  also  responsible.  The  marshal,  the  administrator  of 
Anthony  R.  Thornton  and  William  Carter,  the  surviving  trus- 
tee, and  Richard  Anderson,  the  purchaser,  are  made  parties 
defendants. 

Henry  L.  Carter,  administrator  of  Anthony  R.  Thornton, 
deceased,  admits  in  his  answer,  that  the  whole  money  was  paid 
to  Anthony  R.  Thornton,  who  claimed  the  whole  commission. 
There  was  no  money  in  his  hands  at  his  death,  except  what 
stood  to  his  credit  in  the  bank  of  Virginia,  $334  28.  He  died 
on  the  6th  of  February,  1828. 
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'  Richard  Anderson,  the  purchaser,  insii^ts  on  the  right  of  the 
trustees  to  receive  the  money:  That  the  credit  "was  solely  for 
the  benefit  of  the  purchaser,  ivho  might  waive  it  The  only 
question  respects  the  discount  Such  would  be  the  power  of 
executors,  and  such  is  that  of  the  trustees,  who  would  receive 
the  bonds  and  collect  the  money  when  due.  Holding  the  bonds 
with  the  power  to  receive  the  money  when  due,  necessarily 
implies  a  right  to  receive  it  at  any  time,  and  to  surrender  the 
bonds.  This  is  still  stronger  than  the  common  case,  because 
the  original  decree  directed  the  sale  to  be  made  by  the  mar- 
shal, and  the  money  to  be  brought  into  court  Anthony  R. 
Thornton  and  William  Carter,  made  the  sale,  as  deputies  of  the 
marshal,  (who  had  no  personal  agency  in  it,)  and  took  the  deed 
of  trust  to  themselves  as  trustees,  to  secure  the  payment  of 
bonds,  payable  on  or  b^ore  a  certain  day.  The  sale  at  which 
this  respondent  purchased,  was  made  for  the  payment  of  these 
bonds.  The  bonds  which  would  have  been  required  of  him, 
had  he  not  paid  the  money,  would,  probably,  have  been  in  the 
same  form  as  to  the  trustees.  In  either  case,  the  payment  would 
have  been  legal,  especially  as  the  original  decree  directed  the 
money  to  be  brought  into  court.  If,  however,  he  should  be 
held  liable  to  the  creditor,  it  must  only  be  in  the  event  of  the 
insolvency  of  the  trustees.  He  required  a  conveyance  from 
both,  and  an  acquittance  from  both,  before  payment.  They 
stand  equally  bound  to  him,  as  the  sureties  against  the  claim  of 
the  creditor.  He  was  not  privy  to  the  application  of  the  money, 
to  the  use  of  either. 

William  Carter  says,  in  his  answer,  that  he  had  no  know- 
ledge of  the  deed  of  trust,  except  that  Anthony  R.  Thornton 
held  it  up,  saying, ''  here  is  a  deed  of  trust,  and  I  will  make  you 
a  trustee,"  to  which  respondent  assented : — That  this  defendant 
did  not  attend  the  sale : — That  he  admits  the  payment  of  the 
money  to  Anthony  R.  Thornton,  and  affirms  that  the  respond- 
ent did  not  even  receive  a  commission^: — That  he  signed  and 
acknowledged  the  receipt,  without  reading  or  inquiring  about 
it,  supposing  that  his  signature  was  essential  to  the  execution  of 

Vol-  IL— 3  H 


426  VIRGINIA. 


WftUis  v»  Tborntoa's  Administrator  et  aJ. 


the  trust : — That  he  was  indebted  to  Anthony  R.  Thornton  for 
his  office,  and  it  was  understood,  that  he  was  to  act  under  his 
instructions,  and  to  pay  over  to  him  the  money  received: — ^That 
he  had  the  utmost  confidence  in  Anthony  R.  Thornton,  and 
believes  that,  had  he  lived,  the  affair  would  have  been  adjusted: 
That  the  money  was  received  on  the  2dd  of  January;  Anthony 
R.  Thornton  was  taken  sick  on  the  27th  of  January,  and  died  on 
the  6th  of  February.     William  Carter  contended,  that  as  the 
bonds  were  payable  to  Pegram  as  marshal,  his  deputy  had  a 
right  to  collect  them;  his  right  being  co-extensive  with  that  of 
'his  principal.    Throughout  the  business,  Anthony  R.  Thornton 
frequently  acted  as  deputy  marshal.    The  decree  of  December, 
1825,  directed  the  marshal  to  sell,  and  under  that  decree,  An- 
thony R.  Thornton  sold.    So  on  the  execution  of  the  second 
deed  from  John  M.  Botts,  Anthony  R.  Thornton  acted  both  as 
marshal  and  trustee.    The  deed  required,  that  on  default  of 
payment,  the  trustees  should  sell  on  the  request  of  the  marshal 
The  property  was  sold,  he  believes,  without  directions  from 
Pegram.    Thornton  having,  as  deputy,  the  whole  authority  of 
principal,  ordered  the  sale,  and  sold  as  trustee.    That  this  de- 
fendant does  not  know  whether  the  bonds  were  made  payable 
to  the  marshal,  or  the  trustees.    If  to  the  trustees,  Thornton 
had  a  right  to  receive  the  money ;  if  to  the  marshal,  the  re- 
course of  the  plaintiff  is  against  Anderson. 

The  first  deed  of  trust  bears  date,  June  6th,  1826.  It  is 
made  in  trust,  to  sell  on  default  of  payment,  at  the  request  of 
Pegram,  the  marshal,  in  trust  to  pay  the  said  Pegram,  the  sum 
or  sums  then  due  and  unpaid,  and  the  surplus,  if  any,  the  trustees 
are  directed  to  ratain  in  their  hands,  to  be  applied  to  the  pay- 
ment of  bonds  to  become  due.  If,  in  the  opinion  of  the  trustees, 
a  division  of  the  property  would  be  injurious,  they  are  empow* 
ered  to  sell  the  whole  for  as  much  ready  money  as  is  due,  and 
for  the  residue, on  credits  to  meet  the  sums  to  become  due;  the 
property  to  remain  bound  in  the  hands  of  the  purchaser,  and 
the  surplus  of  the  purchase«money,  if  any,  to  be  paid  to  John 
M.  Botts. 
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The  second  deed  is  dated  December,  1836,  substituting  other 
property  on  precisely  the  same  trusts. 

The  third  deed  bears  date,  26th  of  November,  1827,  from 
Anthony  R.  Thornton  and  William  Carter,  the  trustees,  con- 
veying the  whole  property  to  Richard  Anderson,  in  considera- 
tion of  the  whole  purchase-money,  the  receipt  of  which  is 
acknowledged* 

Marshall,  C.  J. — This  suit  is  brought  by  a  creditor,  claiming 
from  the  defendants  a  sum  of  money  which  this  Court  has  de- 
creed to  him,  and  which  he  has  not  received. 

In  December,  1825,  a  decree  was  entered  in  his  favour, 
against  the  original  debtor,  ordering  a  sale  of  lands  which  were 
subject  to  the  debt,  on  a  credit  of  one  year,  or  on  such  father 
credit  as  the  plaintitT's  attorney  might  direct,  taking  a  bond  or 
a  deed  of  trust  from  the  purchaser,  to  secure  the  payment  of  the 
purchase-money.  The  marshal,  John  Pegram,  acting  by  An- 
thony R.  Thornton,  his  deputy,  made  the  sale  and  took  the  bonds 
to  himself  as  marshal,  and  a  deed  of  trust  to  Anthony  R.  Thorn- 
ton and  William  Carter,  who  were  his  deputies,  specifying  the 
times  of  payment,  and  stipulating  that,  in  case  of  default,  the 
trustees  or  the  survivor,  or  bis  heirs,  should,  at  the  request  of  the 
said  John  Pegram,  his  executors,  administrators,  or  assigns,  sell, 
according  to  the  terms  of  the  deed.  Default  having  been  made 
in  paying  the  first  instalment,  a  sale  was  made  by  the  trustees, 
and  Richard  Anderson  became  the  purchaser.  He  paid  the 
whole  purchase-money,  including  the  two  instalments  not  then 
due,  discounting  from  the  amount,  the  legal  interest  on  that 
part  of  the  debt  which  was  not  due.  The  money  was  received 
by  Anthony  R.  Thornton,  who  died  soon  afterwards  insolvent. 
His  liability  for  the  money  not  being  questioned,  a  decree  was 
entered  against  his  representative  at  a  former  term,  reserving 
to  the  plaintiff  the  right  to  proceed  against  the  other  defendants, 
as  to  whom  the  cause  was  continued.  That  decree  having  been 
unproductive,  the  plaintiff  now  asks  a  decree  against  the  other 
defendants. 
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Three  persons  are  now  before  the  court,  the  creditor,  the 
purchaser,  and  the  surviving  trustee,  on  one  of  whom  the  loss 
sustained,  in  consequence  of  the  default  of  Thornton,  must  fall. 

The  creditor  has  proceeded  in  a  regular  course  of  law,  to 
obtain  his  money ;  has  given  no  authority  to  any  individual 
which  the  law  does  not  give,  and  has  committed  not  a  single 
act  of  indiscretion  or  irregularity,  that  has  been  shown  to  the 
court  The  extension  of  credit  on  which  the  sale  was  made, 
under  his  first  decree,  which  has  produced  no  loss,  and  the 
selection  of  trustees  to  whom  the  trust  property  should  be  con- 
veyed, if  he  did  select  them,  constitute  his  whole  agency,  ex- 
cept as  a  plaintiff  prosecuting  his  suit  in  court  His  selection  of, 
or  assent  to,  the  trustees,  gave  them  no  power  not  expressed  in 
the  deed,  and  their  actions  can  affect  him  no  farther  than  they 
have  acted  by  his  authority.  If,  then,  the  creditor  has  lost  his 
debt,  he  must  have  lost  it  by  the  mere  operation  of  law,  or  by 
a  correct  exercise  by  the  trustees,  of  the  authority  vested  by 
him  in  them. 

If  he  has  lost  it  by  the  operation  of  law,  it  must  be  because 
the  money  was  paid  according  to  the  decree  of  the  court  The 
decree  orders  the  marshal  to  sell  on  a  credit,  **  and  to  bring  the 
proceeds  of  sale  into  court,  to  be  disposed  of  by  future  order." 
Now,  what  are  the  proceeds  of  this  sale  ?  The  decree  directs 
that  he  shall  "  take  bond  with  approved  security,  and  deed  of 
trust  of  the  premises  to  secure  payment  of  the  purchase-money.'* 
These  bonds  are  the  immediate  proceeds  of  sale,  and  the  decree 
directs  that  they  shall  be  brought  into  Court  to  be  subject  to  its 
future  order.  This  implies  no  right  in  the  officer  to  make  any 
disposition  of  them,  either  to  the  debtor  himself,  or  to  any  other 
person.  If  the  term  "  proceeds"  he  construed  to  apply  to  future, 
as  well  as  immediate  proceeds,  to  the  money  secured  by  the 
bonds,  as  well  as  the  bonds  themselves,  this  does  not  dispense 
with  the  necessity  of  bringing  the  bonds  into  court,  or  confer 
a  right  on  the  officer  to  exercise  over  them  any  of  the  rights  of 
ownership.  As  a  matter  of  convenience,  they  may  be  permitted 
to  remain  in  the  hands  of  the  officer ;  but  as  a  matter  of  strict 
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right,  the  creditor  might,  1  presume,  have  required  that  they 
should  be  brought  into  court. 

It  seems  to  be  agreed,  that  the  bonds  being  taken  to  the 
marshal,  he  had  a  right  to  collect  them,  which  right  might  con- 
sequently be  exercised  by  his  deputies. 

I  have  felt  some  doubt  on  the  propriety  of  making  the  bonds 
payable  to  the  marshal  It  is  directed  by  no  law.  The  decree 
does  not  specify  the  obligee,  and  I  am  not  certain  that  the  di- 
rection to  take  bond,  implies  that  it  shall  be  taken  to  the  officer, 
rather  than  to  the  creditor.  But  passing  over  this  difficulty, 
and  supposing  that,  for  the  sake  of  convenience,  there  has  been 
a  general  acquiescence  under  this  practice,  the  marshal  must 
be  considered  as  a  trustee  for  the  creditor.  He  acquires  no  pro- 
perty in  the  bonds ;  no  right  of  ownership  over  them ;  no  power 
to  dispose  of  them  at  his  own  will :  he  is  a  mere  trustee.  If 
empowered  to  collect  them,  he  must  collect  them  according  to 
the  trust  I  do  not  mean  to  inquire,  whether  he  exercises  this 
trust  by  virtue  of  his  office,  or  under  an  implied  authority  from 
the  creditor.  I  am  aware  of  the  delicacy  and  consequences  of 
this  as  a  general  question,  and  do  not  purpose  to  touch  it ;  but 
will  observe  that  these  bonds  are  not  taken  to  the  marshal  and 
his  successors,  but  to  John  Pegram,  marshal,  &c.,  and  to  his 
executors,  administrators,  or  assigns.  Had  the  marshal  been 
changed  before  the  money  was  paid,  could  his  successor,  with- 
out an  assignment,  have  acted  on  these  bonds  ? 

However  this  may  be,  whether  his  trust  was  personal  or 
official,  it  is  a  trust,  and  ought  to  be  faithfully  executed. 

It  is  argued,  that  the  bonds  are  payable  on  or  before  the  day 
mentioned  in  the  condition,  and  that  a  consequent  right  existed 
in  the  obligor  to  pay,  and  in  the  obligee  to  receive  the  money, 
immediately. 

The  decree  does  not  authorize  the  insertion  of  these  words. 
The  sale  is  to  be  made  on  credit,  and  bonds  are  to  be  taken  for 
the  payment  of  the  purchase«money.  It  is  the  common  formula, 
because  an  individual  who  is  to  receive  money  for  himself, 
never  objects  to  payment  before  the  day.    In  trusts,  it  may  be 
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diflferent  Payment  before  the  day  is  never  expected ;  and  if 
it  may  be  made  without  the  knowledge  of  the  cestui  que  tnut, 
his  situation  may  be  changed,  often  to  his  very  great  injury, 
without  enabling  him  to  provide  for  his  safety. 

But,  admitting  that  the  general  direction  to  take  bonds  implies 
that  they  may  be  taken  in  the  common  form,  and  that  this  gives 
the  debtor  a  right  to  pay  before  the  day,  it  gives  him  a  right  to 
pay  the  whole  debt,  and  the  obligor  a  right  to  receive  the  whole 
debt,  not  a  part  of  it  It  gives  no  right  to  the  one  to  purchase, 
nor  to  the  other  to  sell  the  bonds  for  less  than  the  sum  mentioned 
in  the  condition.  Such  a  transaction  is  not  the  exercise  of  any 
power  conferred  by  the  decree.  If,  then,  this  could  be  con- 
sidered as  an  official  act,  it  is  an  abuse  of  office;  it  is  a  wroi^ul 
act,  and  can  confer  no  rights  in  equity  on  those  who  are  par- 
ties to  it 

If  the  receipt  of  this  money  could  be  considered  as  an  official 
act,  the  sureties  of  Thornton,  if  he  ga  ve  any,  would  be  respon- 
sible for  it  1  do  not  mean  now  to  indicate  any  opinion  on  this 
question,  if  it  be  one,  because  I  think  General  Pegram,  whether 
officially  or  personally,  was  a  trustee  for  the  creditor,  was 
known  to  all  the  parties  as  a  trustee,  and  could  not,  by  his  own 
act,  violate  the  trust  for  his  own  purposes.  Consequently,  that 
power  could  not  be  imparted  to  his  deputies. 

The  creditor,  then,  has  not  lost  his  debt  by  the  operation  of 
law,  and  the  responsibility  of  the  parties  before  the  court  to  him, 
is  not  changed  by  the  circumstance,  that  the  trustees  were  also 
deputies  of  the  marshal  They  acted  as  trustees,  the  debtor 
contracted  with  them  as  trustees,  purchased  from  them  as  trus- 
tees, and  paid  the  money  to  them  as  trustees.  The  casual  cir- 
cumstance, that  they  were  also  the  deputies  of  the  marshal,  can 
no  more  avail  him,  than  them.  I  proceed,  then,  to  consider  the 
transaction  as  one  between  a  debtor  and  trusteesj^  respecting  a 
trust  debt 

1  do  not  think  the  case  at  all  varied  by  the  fact,  that  the  deed 
of  trust  and  bonds  upon  the  second  sale,  were  not  executed.  lit 
IS  fairly  to  be  presumed,  that  those  instruments,  had  they  been 
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executed,  if,  indeed,  a  new  deed  of  trust  was  required,  would 
have  conformed,  precisely,  to  the  deed  of  trust  and  bonds  for 
which  they  were  to  be  substituted. 

The  sale  is  noade  for  the  payment  of  a  debt  due  to  George 
W.  Wallis.  The  terms  are,  partly  for  cash,  and  partly  for 
credit.  Bonds  are  directed  to  be  taken  for  the  payment  of  so 
much  purchase-money  as  becomes  due  in  future,  secured  by  a 
deed  of  trust  The  purchaser  agrees  with  the  trustees  to  pay 
the  whole  sum  immediately,  discounting  legal  interest^  on  which 
they  convey  the  trust  property,  and  give  him  a  receipt  in  full 
for  the  purchase*money.  Is  this  a  fair,  a  legal,  and  an  equitable 
execution  of  the  trust? 

Trustees  must  act  conscientiously  for  the  cestui  que  trusty  and 
not  for  themselves.  They  have  no  right  to  divert  the  trust  fund 
to  their  own  use,  and  no  man  can  relieve  himself  of  his  liabili- 
ties by  assisting  in  such  conversion.  Had  the  whole  purchase- 
money  been  paid,  without  discount,  to  the  person  authorized  to 
receive  it,  the  case  would  have  been  involved  in  much  difficulty. 
It  might  have  been  supposed  that  the  terms  of  the  bond,  author* 
ized  the  purchaser  to  pay  before  the  day,  and  compelled  the 
obligee  to  receive  the  money.  Even,  then,  any  co-operation 
between  the  parties  for  the  sole  benefit  of  the  trustee,  would 
not  receive  the  countenance  of  a  court  of  equity.  But  this 
payment  is  not  made  to  the  obligee ;  it  is  made  to  the  trustee, 
whose  right  to  receive  it,  depends  on  the  deed  of  trust  We 
must  refer  to  the  deed,  then,  for  his  power  and  his  duty. 

The  deed  does  not  authorize  the  trustees  to  sell  under  any 
circumstances,  unless  required  to  sell  by  Pegram.  If  required 
by  him,  they  can  only  sell  to  raise  so  much  of  the  purchase- 
money,  as  is  then  actually  due,  that  is,  so  much  as  the  obligee 
could  recover  by  a  suit  at  law.  In  one  state  of  things  only, 
can  they  sell  the  whole  property,  and  that  state  of  things,  it  is 
to  be  presumed,  did  actually  occur.  They  did  sell  the  whole 
property,  but  this  right  to  sell,  was  not  accompanied  with  the 
right  to  receive  the  purchase-money,  which  was  to  fell  due  in 
future^    The  language  of  the  deed,  after  directing  that  the  sale 
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shall  be  for  cash,  so  far  as  is  necessary  to  pay  the  money  actu- 
ally due,  is,  *'and  as  to  the  residue  of  the  purchase-money, 
upon  such  credit  as  ^i^ill  meet  the  residue  of  the  sum  or  sums 
to  become  due,  the  property  to  remain  bound  in  the  hands  of 
the  purchaser  or  purchasers,  and  to  be  sold,  if  be  or  they  shall 
make  default  in  the  payment  of  any  of  the  moneys  that  may 
thereafter  be  due  and  payable."  The  trust  then  requires,  abso- 
lutely, that  the  property,  if  the  whole  be  sold,  shall  remain 
bound  in  the  hands  of  the  purchaser  for  the  money  thereafter 
to  become  due.  The  trustees  have  a  right  to  receive,  only  to 
the  extent  of  the  sale  for  cash ;  the  property  is  to  remain  bound 
for  the  residue.  They  are  empowered  lo  receive  that  residue, 
onlv  in  the  event  of  another  sale  for  cash,  which  is  not  to  be 
made  until  another  instalment  falls  due,  nor  then,  unless  re- 
quired by  Pegram. 

The  terms  of  the  trust,  then,  give  no  authority  to  the  trustees 
to  receive  any  part  of  the  purchase-money,  except  that  which 
arises  from  sales  for  cash;  nor  have  they  a  right  to  make  those 
sales  unless  required  by  the  obligee.  They  are  sedulously  watch- 
ed, and  are  not  allowed  to  receive  money,  or  to  discharge  the 
lien  on  the  property,  except  at  fixed  times,  when  the  fact  of 
their  receiving  it  must  be  known  both  to  the  obligee  and  to  the 
creditor,  and  the  attention  of  both  must  be  drawn  to  it  They 
are  not  allowed  to  receive  the  money  at  a  time  when  neither 
the  obligee  or  the  creditor  have  any  reason  to  suspect  the  fact, 
or  any  opportunity  of  providing  for  their  safety. 

If  the  money  was  paid  to  trustees  not  authorized  to  receive, 
the  liability,  both  of  the  purchaser,  and  of  the  trustees,  to  the  cre- 
ditor, cannot  be  controverted. 

But  if  the  authority  of  the  trustees  to  receive,  could  be  iden- 
tified with  that  of  the  obligee ;  if  the  money,  by  the  terms  of  the 
trust  deed,  as  by  the  terms  of  the  bond,  had  been  made  payable 
on  or  before  the  time  specified  in  the  deed,  let  me  inquire,  whether 
a  court  of  equity  ought  to  consider  this  as  a  valid  payment 

It  will  not  be  contended,  that  a  trustee  can  rightfully  receive 
money  which  is  well  secured,  in  order  to  apply  it  to  his  own 
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purposes.  He  can  have  no  right  to  vary  and  increase  the  risk 
of  his  cestui  que  trusty  in  order  to  benefit  himself.  Such  acts  are 
breaches  of  trust,  and,  even  if  v?ithin  the  letter  of  his  power,  are 
deemed  void. 

In  this  case,  the  risk  is  varied  and  increased,  without  the 
knowledge  or  consent  of  the  cestui  que  trust  A  sum  of  money, 
which  was  amply  secured,  is  collected  by  the  trustee  for  his 
own  use,  and  is  held  by  him  on  his  own  personal  security  only. 
It  is  not  collected  for  the  cestui  que  trusty  but  for  himself.  Had 
he  purposed  to  act  for  the  cestui  que  trusty  he  would  have  con- 
sulted the  interested  party,  or  his  counsel.  But  he  acted  no- 
toriously for  himself.   This  is  undeniably  a  breach  of  trust 

Courts  of  equity,  in  the  exercise  of  that  vigilance  which  they 
employ  for  the  protection  of  trusts,  extend  their  control,  not  only 
over  the  acts  of  trustees,  but  over  the  acts  of  those  also,  who 
participate  in  the  transaction;  who  aid  and  assist  in  the  violation 
of  the  trust;  who  enable  the  trustee  to  violate  it  All  are  made 
responsible  for  the  act  In  Balfour  v,  Welland,  IG  Yes.  156,  the 
Master  of  the  Rolls  said:  **  Where  the  act  is  a  breach  of  duty 
in  the  trustee,  it  is  very  fit  that  those  who  deal  with  him,  should 
be  affected  by  an  act  tending  to  defeat  the  trust  of  which  they 
had  notice. 

It  is  a  general  rule,  that  where  the  trustee  does  not  act  in 
pursuance  of  his  trust,  but  in  violation  of  it,  even  if  he  is  within 
the  letter  of  his  power,  those  who  co-operate  with  him,  in  en- 
abling him  to  defeat  the  trust,  are  responsible  for  it(l) 

This  case  contains  intrinsic  evidence,  that  all  the  parties  acted 
with  full  knowledge  of  the  character  of  the  transaction.  The 
purchaser  must  have  known,  that  Thornton  intended  the  money 
for  his  own  purposes.  Receiving  it  on  a  discount  of  interest, 
was  equivalent  to  borrowing  it  on  interest  He  could  not  have 
done  this  without  intending  to  employ  it 

(1)  (^UM  «.  Dnke  et  iL ;  9  Vera.  eie.  Seottv.Tyler;9Bro.Cli.Ca.477.  An. 
draw  V.  Wrif  ley ;  4  Bra  Ch.  Ca.  195-130.  HUl  v.  SimpMO ;  7  Vee.  159.  Low. 
ther  «.  Lord  Lowtber ;  13  Ve&  95.  M'Leod  v.  Dnunmond :  17  Vet.  IGd^EdUor,] 
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The  advance  of  money  on  a  discount  of  legal  interest,  if  to 
a  person  authorized  to  receive  it,  is,  of  itself,  a  perfectly  fair, 
legal,  and  moral  transaction.  But,  in  regard  to  the  power  of 
these  parties,  it  stands  on  the  same  ground  with  the  discount  of 
a  larger  sum.  It  is  the  purchase  of  a  bond  by  a  debtor  from 
a  trustee,  for  less  than  the  sum  mentioned  in  the  condition,  at- 
tended by  this  additional  circumstance,  that  the  trust  property 
is  to  be  exonerated  from  the  lien  which  insured  the  debt,  and 
the  only  security  substituted  for  it,  is  the  personal  responsibility 
of  the  trustees.  Under  such  circumstances,  a  court  of  chancery 
must  consider  the  lien  as  subsisting  in  equity,  and  the  purchaser 
as  responsible  to  the  creditor. 

In  argument,  the  counsel  for  the  purchaser  has  likened  this 
case  to  a  payment  made  to  an  executor  before  it  became  due. 

Had  the  money  been  payable  to  the  trustees  instead  of  the 
obligee,  General  Pegram,  the  cases  would  not,  I  think,  stand 
on  the  same  principles.  An  executor  derives  his  power  from 
the  will,  represents  the  testator  in  regard  to  the  whole  personal 
estate,  and  has  an  extensive  discretion  in  its  management  A 
trustee  is  strictly  limited  by  the  terms  of  the  deed  creating  the 
trust,  and  has  no  power  which  it  does  not  expressly  give.  But 
even  in  the  case  of  an  executor,  the  person  who  aids  him  in  a 
breach  of  trust,  does  not  act  with  impunity. 

The  purchaser  and  co-trustee,  have  both  aided  in  this  breach 
of  trust;  the  purchaser,  by  advancing  the  purchase-money;  the 
co-trustee,  by  that  act  which  induced  him  to  advance  il«  It 
is  not  to  be  believed,  that  Anderson  would  have  advanced  the 
money  to  Thornton,  had  not  Carter  joined  in  the  conveyance 
and  receipt 

The  counsel  for  Carter  insists,  that  he  is  not  responsible,  as  the 
whole  money  was  paid  to  his  co-trustee.  Had  it  been  received 
in  the  fair  and  regular  execution  of  the  trust,  the  person  who 
received  it  would  have  been  solely  responsible.  All  the  cases 
which  bear  upon  the  point,  have  been  adduced ;  the  subject  has 
been  profoundly  examined  at  the  bar,  and  they  prove  clearly 
that  in  a  fair  transaction,  one  trustee  is  not  liable  for  money 
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received  by  his  co-trustee,  merely  because  he  joined  in  the 
receipt. 

But  although  Carter's  act  implies  nothing  disreputable  in  in- 
tention, his  entire  confidence  in  his  co-trustee  has  betrayed 
him  into  an  indiscretion,  which,  in  a  court  of  equity,  is  con** 
sidered  as  co-operating  in  a  breach  of  trust,  and  involving  him 
in  its  consequences.  The  eflect  of  his  joining  in  the  convey^ 
ance  and  receipt,  was  the  payment  of  the  money.  He  believed 
it  safe  in  the  hands  of  Thornton,  but  the  substitution  of  Thornton's 
responsibility  for  the  security  which  the  decree  provided,  was  a 
breach  which  a  court  of  equity  cannot  countenance.  It  is  a 
wrongful  act,  and  he  must  bear  the  loss  resulting  from  it 

I  have  never  doubted  the  ultimate  responsibility  of  both  the 
purchaser  and  the  co-trustee  to  the  creditor.  The  only  doubt 
which  I  have  felt,  regards  the  relation  in  which  they  stand  to 
each  other.  Reflection  has  confirmed  my  first  impression,  that 
Carter,  by  signing  the  conveyance  and  receipt,  has  induced 
Anderson  to  pay  the  purchas^money,  and  has  become  surety 
for  Thornton  to  him.  I  am  therefore  of  opinion,  that  Carter  is 
liable,  in  the  first  instance,  to  the  creditor,  and  that  Anderson  is 
liable,  eventually,  on  the  insufficiency  of  Carter  to  pay  the  debt 

Dbcrbb. — The  decree  heretofore  rendered  against  the  ad- 
ministrator of  Anthony  R.  Thornton,  who  was  primarily  charge- 
able with  the  plaintiff's  demand,  having  proved  unavailing, 
and  the  court  being  of  opinion,  that  the  payment  by  the  de- 
fendant, Richard  Anderson,  of  the  deferred  instalments  of  the 
purchase-money,  discounting  interest,  and  the  execution  of  the 
deed  to  him  by  the  trustees,  were  unauthorized  transactions ; 
and  that  these  deferred  payments  still  remain  due,  and  are 
chargeable  on  the  trust  property,  but  that  the  defendant,  William 
Carter,  by  uniting  with  the  other  trustee,  Anthony  R.  Thornton, 
in  giving  a  receipt  for  the  money,  and  executing  the  deed,  is 
bound  to  indemnify  the  said  Anderson,  for  the  payment  made 
by  him,  and  should,  therefore,  be  first  made  liable  to  the  plain- 
tiff, for  the  amount  of  the  said  deferred  instalments,  after  de- 
ducting therefrom,  so  much  of  the  trustees  commission  on  the 
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sales,  as  remains  unpaid; — ^the  Court  tlierefore  ordered  and 
decreed,  that  William  Carter  should  deposit  in  bank,  to  the 
credit  of  this  cause,  the  deferred  instalments,  so  far  as  they 
remained  unsatisfied,  with  legal  interest,  from  the  dates  at  which 
they  fell  due  respectively,  and  the  plaintifTs  costs.  And  the 
cause  was  retained  in  court,  in  order  that  the  plaintiff  might 
have  a  decree  against  the  defendant,  Anderson,  and  enforce 
his  lien  upon  the  trust  property,  if  it  should  be  necessary  to  the 
recovery  of  the  money  hereby  decreed,  or  any  part  thereof. 


Dob  oir  th£  dbmisb  of  Lewis  bt  al.  v.  Barksdalb. 

Before  Hon.  JOHN  MARSHALL,  Chief  JusUoe  of  the  United  Sutea. 
Hon.  PHILIP  P.  BARBOUR,  District  Jodge. 

In  the  conatnictioo  of  the  promto  of  the  Act  of  Limitations,  exempting  persons 
under  certain  enumerated  disabilities,  from  the  operation  of  the  act,  who  laboured 
under  the  disability  **  at  the  time  of  such  right  or  title  accrued,"  a  sufaeequent 
disability  cannot  be  tacked  to  one  existing  at  the  time,  though  both  occurring 
in  the  same  person,  to  prevent  the  statute  from  attaching. 

Where  there  are  several  co-heirs,  lessors  of  the  plaintiff,  in  an  action  of  ejectment, 
and  joint  and  several  demises  laid  in  the  declaration,  and  one  of  the  co-bein, 
who  labours  under  no  disability,  falls  to  bring  his  action  within  the  time  limited 
by  law,  though  kU  right  of  recovery  will  be  barred  by  the  act,  it  will  not  ailect 
his  co-heirs  who  were  under  disability.  The  proviso  of  the  act  is  jMrsonoi,  and 
applies  to  all  those  who  labour  under  any  of  the  enumerated  disabilities. 

THIS  was  an  action  of  ejectment  brought  in  1828,  by  the 
heirs  at  law  of  Mary  Lewis,  deceased,  and  others,  claimnig 
under  them,  against  Rice  Barksdale,  to  recover  possession  of  a 
tract  of  land  lying  in  the  county  of  Albemarle,  and  state  of  Vir- 
ginia. Joint  and  several  demises  from  the  heirs  and  their  venr 
dees,  lessors  of  the  plaintiff,  were  laid  in  the  declaration.  The 
defendant  pleaded  the  general  issue,  confessed  the  lease,  entry, 
and  ouster,  in  the  declaration  supposed,  and  agreed  to  insist  on 
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the  title,  only,  at  the  trial.    The  case  is  fully  stated  in  the  fol- 
lowing special  verdict,  rendered  at  the  November  Term,  1830: 

^'  We,  the  jury,  find  that  the  land  in  the  plaintiff's  declara- 
tion mentioned,  was  the  fee-simple  estate  of  Mary  Lewis,  the 
wife  of  Hopkins  Lewis,  late  of  Albemarle  county,  in  Virginia ; 
that  the  said  Mary  Lewis  died  intestate,  in  the  year  1797,  her 
husband,  the  said  Hopkins  Lewis,  being  then  seised  in  right  of 
his  wife  of  the  said  lands ;  that  the  said  Hopkins  Lewis,  as 
tenant  by  the  courtesy,  remained  seised  thereof,  until  he  depart- 
ed this  life  before  the  year  1801.  That  at  his  death,  the  heirs 
of  the  said  Mary  Lewis,  lessors  of  the  plaintiff,  became  entitled 
by  inheritance  to  the  fee-simple  estate,  and  possession  of  the 
land,  which  heirs  were  as  follows,  to  wit :  Nancy  Lewis,  born 
the  5th  of  August,  1782 ;  John  Lewis,  born  the  6th  of  November, 
1783;  Edward  Lewis,  bom  the  20th  of  September,  1785; 
Henderson  Lewis,  born  the  10th  of  July,  1787;  Granville 
Lewis,  bom  January  10th,  1791 ;  Polly  D.  Lewis,  now  Mary 
Russell,  born  January  8th,  1793;  and  Matthew  Lewis,  bora 
February  13th,  1795,  all  of  whom  then  resided  in  the  common- 
wealth of  Virginia.  That  on  the  3d  of  November,  1801,  four 
of  the  aforesaid  heirs,  to  wit :  Nancy,  John,  Edward,  and  Hen- 
derson, made  choice  of  a  certain  Matthew  Henderson  as  their 
guardian,  who  was  thereupon  appointed  as  such  by  the  county 
court  of  Albemarle,  &c. 

<^  That  in  the  month  of  February,  1806,  two  other  of  the  said 
heirs,  to  wit,  Granville  and  Matthew  Lewis,  made  choice  of  a 
certain  Micajah  Clarke  as  their  guardian,  who  was  accordingly 
appointed  such  by  the  county  court  of  Campbell,  in  the  com- 
monwealth of  Virginia,  &c. 

'^  That  from  the  time  of  the  death  of  the  said  Hopkins  Lewis, 
till  possession  was  taken  of  the  land  aforesaid,  by  Samuel 
Barksdale,  in  manner  hereinafter  stated,  the  actual  possession 
thereof,  was  in  tenants  for  years,  which  tenants  acknowledged 
the  title  of  the  said  heirs,  it  not  appearing  to  the  jury  that  the 
guardians  aforesaid,  ever  took  actual  possession  of  the  said  land, 
or  did  any  act  in  relation  to  it,  except  to  sell  the  same  as  is 
hereinafter  mentioned. 
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**  That  the  aforesaid  Polly  D.  Lewis,  had  no  guardian  shown 
to  this  jury. 

'*That  some  time  in  the  year  1806,  the  aforesaid  Matthew 
Henderson,  and  Micajah  Clarke,  sold  the  said  land,  in  fee-sim" 
ple,  to  the  aforesaid  Samuel  Barksdale,  and  bound  themselves 
personally,  giving  a  certain  John  Clarke  as  their  surety,  to 
make  to  the  said  Samuel,  a  good  title  to  the  land  aforesaid,  but 
no  deed  or  instrument  in  writing,  from  the  said  Micajah  Clarke, 
Matthew  Henderson,  and  John  Clarke,  or  either  of  them,  to 
the  said  Samuel  Barksdale,  was  produced,  or  proved  to  the 
jury  to  have  been  executed.  That  in  pursuance  of  the  said 
sale*  the  said  Samuel  Barksdale,  took  possession  of  the  land 
aforesaid,  at  Christmas,  in  the  year  1806,  and  not  before.  That 
from  the  time  the  said  Samuel  Barksdale  took  possession,  up  to 
the  present  time,  he,  by  himself,  and  his  son,  the  present  tenant, 
and  the  defendant  in  this  action,  has  held  the  actual  possession 
thereof,  claiming  it  as  his  own  property,  under  the  sale  afore- 
said, and  quietly  enjoying  it  as  his  own. 

**  That  from  the  time  the  said  Barksdale  took  possession  as 
aforesaid,  until  the  institution  of  this  suit,  no  demand  for  the 
delivery  of  the  possession  of  the  said  land  was  made  by  any  of 
the  lessors  of  the  plaintiff,  and  no  ouster  was  proved  to  have 
been  made,  previous  to  the  institution  of  this  suit. 

*'  That  at  the  time  when  the  said  Samuel  Barksdale  took  pes* 
session  of  the  land  as  aforesaid,  the  said  heirs  of  Mary  Lewis 
were  all  absent  from  this  commonwealth,  and  liting  in  the  state 
of  Kentucky,  except  Polly  D.  Lewis,  now  Mary  Russell,  who 
was  then  in  this  commonwealth,  and  did  not  leave  it  until  some 
time  in  tiie  year  1807.  That  at  the  time  of  the  taking  possession 
aforesaid,  all  the  heirs  of  Mary  Lewis  were  of  full  age,  except 
the  four  younger  of  them,  to  wit:  Henderson,  Granville,  Polly, 
and  Matthew,  who  were  then  under  twenty-one  years  of  age, 
and  minors.  That  the  said  heirs  have  all  constantly  resided  in 
the  state  of  Kentucky,  and  been  absent  from  this  common-  * 
wealth  from  the  periods  of  their  respective  removals  as  afore- 
said. 

**  That  all  the  minors  aforesaid,  attained  their  full  age  of  twea« 


MAY  TERM,  1831.  4S9 

■»■■■■■  ■  I  ■  ■■      ■  I  ^^^^mm  .MM        ^ 

1 

Doe  dem.  Lewis  et  aL  v.  Barksdak. 

ty-one,  more  than  ten  years  before  the  commencement  of  this 
action. 

''That  while  the  said  Samuel  Barksdale  was  in  the  actual  pos- 
session of  the  land  aforesaid,  claiming  it  as  his  own,  under  the 
aforesaid  contract  with  Micajah  Clarke  and  Matthew  Hender- 
son, three  of  the  aforesaid  heirs,  to  wit:  Henderson  Lewis, 
Edward  Lewis,  and  Matthew  Lewis,  executed  their  several 
deeds  of  bargain  and  sale,  for  the  purpose  of  conveying  their 
respective  interests  in  the  land,  to  James  R.  Russell  and  Ben- 
nett Henderson  respectively,  two  of  the  lessors  of  the  plaintiff. 

^  That  the  said  Matthew  Lewis  after  the  execution  of  his  deed, 
and  before  the  institution  of  this  suit,  departed  this  life,  intes- 
tate, leaving  his  aforesaid  brothers  and  sisters  his  heirs. 

''We  further  find  the  several  leases,  entries,  and  ousters  in  the 
declaration  alleged,  and  the  possession  of  the  defendant  Rice 
Barksdale. 

"  And,  if,  upon  the  foregoing  facts,  the  plaintiff  hath  title  to  re- 
cover, in  this  action,  upon  any  or  all  of  the  demises  in  the  decla- 
ration, the  whole,  or  any  part  of  the  land  in  the  declaration 
mentioned,  then,  upon  such  of  the  said  demises  as  the  plaintiflT 
is  entitled  to  recover  on,  and  as  to  the  whole  of  the  land,  or 
so  much  thereof  as  he,  upon  the  facts  aforesaid  is  entitled  to 
recover,  we  find  the  defendant  guilty  in  manner  and  form  as 
the  plaintiff  has  declared  against  him,  and  assess  the  plaintiflT's 
damages  by  occasion  thereof,  at  one  cent.  But  if  the  plaintiflT 
be  not  entitled  to  recover  upon  any  of  the  said  demises,  then 
we  find  for  the  defendant" 

The  Court,  (Marshall,  C.  J.,  and  P.  P.  Barbour,  J.),  took 
time  until  the  next  term,  to  consider  the  questions  of  law  arising 
on  this  special  verdict,  and  at  the  May  Term,  1831,  the  opinion 
of  the  Court,  (consisting  of  the  same  judges),  was  delivered  as 
follows,  by 

Marshall,  C.  J. — This  is  an  ejectment  brought  by  seven  co- 
parceners, to  obtain  possession  of  a  tract  of  land,  of  which  their 
ancestor  died  seised.    The  original  title  of  the  lessors  of  the 
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plaintifT,  is  not  controverted.  The  defendant  resists  the  claim 
under  an  adversary  possession  of  more  than  twenty  years. 

Mary  Lewis  died,  seised  in  fee  of  the  premises,  in  the  year 
1707,  intestate,  leaving  seven  children,  the  lessors  of  the  plain- 
tiff,  her  heirs  at  law.  The  premises  remained  in  the  possession 
of  her  husband,  as  tenant  by  the  curtesy,  until  his  death,  which 
happened  previous  to  the  year  1801.  Matthew  Henderson 
was  appointed  guardian  to  four  of  the  heirs,  and  in  the  year 
1806,  Micajah  Clarke  was  appointed  guardian  to  two  others  of 
them.  In  the  year  1806,  Matthew  Henderson  sold  the  land  to 
the  defendant,  who  took  possession  thereof  on  the  25th  of  De- 
cember, 1806,  and  has  held  quiet  possession  until  the  institution 
of  this  suit,  claiming  to  hold  the  premises  as  his  own  property, 
in  fee  simple,  under  the  said  sale.  No  deed  of  conveyance  was 
exhibited,  but  a  bond,  in  which  the  said  Henderson  and  Clarke 
bound  themselves  with  a  surety,  to  make  a  good  title,  was  relied 
on  by  the  defendant. 

On  the  25th  of  December,  1806,  six  of  the  infant  heirs,  for 
whom  guardians  had  been  appointed,  were  in  the  state  of  Ken- 
tucky, where  they  remained  until  the  institution  of  this  suit 
Mary  Lewis,  now  Mary  Russell,  one  of  the  lessors  of  the 
plaintiff,  who  was  also  an  infant,  was  at  that  time  in  Virginia, 
but  removed  to  the  state  of  Kentucky  some  time  in  the  year 
1807.(1) 

(1)  The  jn'oetM  of  oar  act,  limiting  the  right  of  entry  into  landa,  tenementa,  or 
hereditamenta,  to  twenty  yeara  after  aoch  right  ahall  have  accrued,  declarea,  **  that 
if  any  peraon  or  peraona  entitled,  Slc^  ahall  be,  or  were,  under  the  age  of  twenty- 
one  yeara, /eme  eooert,  non  eompa$  meittta,  impriaoned,  or  not  within  thia  oommoo- 
weaUh  at  the  time  of  such  right  or  title  accrued,  or  coming  to  them,  every  aodi 
peraon,  and  hia,  or  their  heira,  ahall,  and  may,  notwithatanding  the  aaid  twenty 
yeara  are,  or  ahall  be  expired,  bring,  and  maintain  hia  action,  or  make  hie  entry 
within  ten  yeara  next  after  auch  diaabilitiea  removed,  or  the  death  of  the  peraon  ao 
diaahled,  and  not  afterwarda.**  (1 ILC.  of  1819,  pp.  487,488,  aeea.  1, 9;  Tate'a  Di- 
geat,  407.)  But  the  Act  of  March  8th,  1896,  (Seas.  Acta,  1895, 1896,  p.  95,  aec  3J 
repealed  the  aaving,  aa  to  peraona  not  wiiJdn  the  eommimwealih  at  the  tame  wbm 
their  right,  or  title  to  any  action,  or  entry  accrued:  and  the  Act  of  February  Sih, 
1831,  changed  the  limitation  of  the  right  of  entry,  ftom  lioevly  to  Jiftun  yeara,  and 
the  aaving  in  Ikvour  of  peraona  under  disability  from  ten;  yeara  to  Jiftt:  and  the 
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The  plaintiffs,  each  of  them,  attained  their  age  of  twenty-one 
years,  more  than  ten  years  before  the  institution  of  this  suit.  A 
joint  demise,  and  also  several  demises  from  each  of  the  heirs; 
are  laid  in  the  declaration* 

Had  the  lessors  of  the  plaintiff  been  seised  in  severalty  of  the 
same  property,  and  been  placed  under  precisely  the  same  cir- 
cumstances in  every  other  respect,  no  doubt  could  exist  in  the 
case.  On  the  25th  of  December,  1606,  when  the  cause  of  ac- 
tion accrued,  Mary  Lewis,  now  Mary  Russell,  was  an  infant, 
residing  within  the  commonwealth  of  Virginia,  and  came  within 
that  exception  of  the  statute  only,  which  saves  the  rights  of  in- 
fants. Fending  this  disability,  she  removed  out  of  the  country, 
and  has  continued  out  of  it  until  the  institution  of  this  suit.  But 
it  is  admitted  that  one  disability  cannot  be  tacked  to  another, 
and,  consequently,  the  right  of  this  party  is  the  same  as  if  she 
had  remained  within  the  state.(2)    The  statute  preserves  her 

Mune  act  repealed  so  miudi  of  the  Act  of  March  8th,  1 826,  as  applies  to  real,  or  mix- 
ed actions.  (Seas.  Acts  of  1830, 1831,  p.  98,  sees.  1, 3, 3.)— [Editor,] 

(3)  It  is  worthy  of  remark,  that  Mr.  Blanshard,  in  his  Treaties  on  the  Statutes 
of  Limitation,  pp.  18, 19, 1/aw  Library,  Vol.  I,  lays  down  this  doctrine  of  tackin|^ 
disabilities,  somewhat  differently.  He  says,  that  if  there  are  successive  disabilities 
in  the  mime  person^  on  whom  the  right  first  descended,  the  statnte  "  will  not  begin 
to  ran  against  him  till  he  shall  be  free  from  disability ;  and  successive  diMbilities, 
without  any  intermission,  will  continue  to  him  a  protection  against  being  barred 
by  non-claim;  but  any  cessation  of  disability,  will  call  the  statute  into  operative 
force,  and  no  subsequent  disability  will  arrest  the  bar  produced  by  the  statute:** 
citing  2  Preston  on  Ab.  of  Tit  340.  ^  fiut  it  has  been  said,**  he  continues,  **•  that 
if|  before  one  disability  cease,  another  commences  in  a  different  perean;  as  if  a 
right  of  entry  accrue  to  a.  feme  eawert^  and  she  die,  leaving  her  heir  within  age,  or 
the  like,  the  statute  does  not  begin  to  run  until  after  the  latter  disability  ceases.** 
In  support  of  this  latter  proposition,  he  cites  Cotterell  v.  Dutton,  4  Taunt  826,  and 
Archbold*s  Pleading,  27.  It  will  be  observed^  that  the  opinion  of  Chief  Justice 
Marshall,  is  directly  opposed  to  the  doctrine  laid  down  by  Mr.  Blanshard,  even 
where  the  successive  disabilities  occur  in  the  eame  person.  In  the  above  case, 
there  were  successive  disabilities  in  the  eame  person^  yet  the  party  was  held  to 
be  barred  by  the  statute,  the  disability  of  infimcy,  which  alone  existed  at  the  time 
of  the  tight  of  entry  accrued,  having  ceased  more  than  ten  years  before  action 
brought,  though  pending  the  first  disability,  another  attached,  and  continued 
up  to  the  institution  of  the  suit.  Mr.  Blanshard  does  not  adduce  the  authori^ 
of  any  adjudged  caoe^  in  support  of  his  doctrine  in  the  case  first  put*  *^ 
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right  of  action,  for  ten  years  after  she  has  attained  her  age  of 
twenty-one  years.  That  time  having  expired,  she  would  be  no 
longer  within  its  saving. 

The  other  six  plaintiffs  were  out  of  the  commonwealth,  when 
the  cause  of  action  accrued,  and  have  continued  out  of  it  until 
the  institution  of  this  suit.  Consequently,  they  are  not  barred 
by  the  act.  If,  then,  the  plaintiffs  claimed  in  severalty,  it  would 
be  clear  that  six  of  them  would  be  entitled  to  recover,  and  that 
the  defendant  would  retain  the  seventh  part  of  Mary  RusselL 


the  opinion  of  tiie  Chief  Justice  is  certainly  more  consonant  with  the  phri 
ology  of  both  the  English,  and  American  statutes.  Our  statute  declares— 
and  the  statute  of  31  Jac.  1,  ch.  16,  sec  9,  uses  equivalent  terms— 4hat  if  the 
persons  entiUed  to  such  right  of  entry,  doc,  ^U  6s,  or  were,  under  any  of  the 
enumerated  disabilities,  ^aithe  time  of  $Mek  rights  sr  tUU  accrued^  or  coming  to 
them,  dc«."  Now,  the  sound  construction  of  this  language  would  seem  to  require, 
that  the  statute  should  be  considered  as  beginning  to  run  from  the  time  that  the 
right  of  entry,  dtc,  accrued,  as  to  all  diMabUitiet  emttmmcing  at  a  potterim'  time, 
'A  subsequent  disability,  though  succeeding  **  without  intermission,"  and  in  the 
mme  person,  one  existing  at  the  ftme,  is  without  the  pale  of  the  letter  of  the  act, 
and  to  tack  them,  would  seem  to  go  far  to  oontravene  the  poliey  and  epirit  of  the 
law,  in  creating  statutes  which  were  designed,  in  the  language  of  Mr.  Brougham, 
to  **  repair  the  rarages  committed  by  time  upon  the  evidence  of  human  rights,** 
and  which  have  been  aptly  and  emphatically  termed,  Hatute$  tf  repoee. 

Since  the  preceding  part  of  this  note  was  prepared,  the  ESditor  has  examined  a 
case  decided  by  the  Supreme  Court  of  Pennsylvania  in  1821,  which  entirely  sus- 
tains the  view,  which  he  has  ventured  to  advance  above.  In  that  case,  ejectment 
was  brought  by  two  female  heirs,  fioth  were  infiints  when  their  title  accrued, 
both  were  married  before  they  attained  their  majority,  and  so  continued  when  the 
action  was  brought,  and  more  than  ten  years  had  elapsed  since  they  came  of  age. 
The  Pennsylvania  statute,  like  that  of  Virginia,  is  taken  almost  verbatim^  from  the 
English  statute  of  21.  Jac.  1,  ch.  16.  Tilghman  C.  J.  said :  **The  ten  years  are  to  be 
counted  from  the  time  of  the  ceasing  or  removing  of  the  disability  which  exUted 
when  the  tUUJirtt  aeerued.  If  other  disabilities,  accruing  afierwardM^  were  to  be 
regarded,  the  right  of  action  might  be  saved  for  centuries.  The  descent  of  tbs 
title  upon  infant  females,  and  the  marriage  of  those  females  under  the  age  of  twenty- 
one,  might  succeed  each  other,  ad  infinitum^  The  Court  held,  that  the  plaintiUs 
were  barred  by  the  act  Thompson  et  al.  e.  Smith,  7.  Serg.  and  Rawle,  209.  In 
conformity  with  this  decision,  are  the  cases  of  Eager  and  wife  v.  The  Common- 
wealth, 4.  Mass.  Rep.  182.  Demarest  r.  Wynkoop,  3  John.  Ch.  Rep.  139.  Jack- 
son ex  dem  Roosevelt  et  al.  v.  Wheat  18  John.  Rep.  40.  The  case  of  Eaton  v. 
Sandfbrd,  2.  Day,  523,  is  contra^  but  the  law  does  not  seem  to  be  setUed  in  Con- 
necticut   Opinion  of  Smith,  J.,  in  Bush  «.  Bradley,  4  Day,  298.— [£d£for.] 
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If  this  were  an  original  question,  I  should  feel  much  difficulty 
in  so  construing  the  first  and  second  sections  of  our  act  of  limi* 
tations,  as  to  exclude  one  co-heir  from  the  exception  in  his 
favour,  in  consequence  of  the  omission  of  another  to  assert  his 
right  within  the  time,  to  which  it  is  limited.  The  proviso  of 
the  act,  appears  to  me,  to  be  in  favour  of  each  individual  who 
comes  within  it  It  is  personaL  It  applies  to  him  who  labors 
under  the  disability.  It  is  made  in  consequence  of  that  disabi- 
lity ;  and,  it  seems  to  me,  that  the  intention  of  the  act  would  be 
defeated  by  a  construction,  which  denies  the  benefit  of  the 
saving,  to  an  individual  coming  within  its  words,  or  would  give 
that  benefit  to  an  individual  not  coming  within  them. 

Both  the  plaintiffs  and  defendant,  however,  insist,  that  this 
rule  does  not  apply  to  the  case  at  bar. 

The  counsel  for  the  plaintiffs  contends,  that  the  guardians  of 
those  infants,  to  whom  guardians  had  been  assigned,  had  a  right 
to  lease  the  lands  during  the  infancy  of  their  wards ;  that  B&rks- 
dale  must  be  considered  as  coming  into  possession  under  the 
title  which  the  guardians  had  a  right  to  make,  and  as  being 
tenant  in  conunon  with  Mary,  the  coparcener,  who  had  no 
guardian,  and  whose  right,  the  guardians  of  the  other  infants 
could  not  pass,  and,  that  an  adversary  possession  against  Mary, 
cannot  be  presumed. 

The  law  respecting  the  possession  of  one  coparcener,  or 
tenant  in  common,  as  against  co-tenants,  is  certainly  as  it  has 
been  laid  dovni.  But  Mr.  Barksdale  did  not  enter  under  a 
lease,  nor  did  he,  so  far  as  we  are  informed  by  the  verdict,  ac- 
quire the  possession  under  Henderson  and  Clarke,  as  guardians. 
He  purchased  from  them  an  absolute  title,  in  fee  simple,  entered 
on  the  premises  in  virtue  of  that  title,  and  held  the  same  as  his 
properly.  It  is  admitted,  that  this  is  evidence,  on  which  the 
jury  might  have  found  an  adversary  possession,  and  on  which 
the  court  might  have  instructed  the  jury  so  to  find ;  but,  as  the 
jury  has  not  found  the  adversary  possession,  the  court,  it  is  said, 
cannot  presume  it  But  the  jury  have  not  found  the  tenancy  in 
common,  and  Mr.  Barksdale  certainly  did  not  enter  as  a  tenant 
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in  common*  The  argument,  too,  is  founded  on  the  idea,  that 
adversary  possession  was  a  technical  phrase,  which  it  was  ne- 
cessary to  find  in  terms.  The  act  does  not  use  the  term,  and 
I  am  not  satisfied  that  such  is  the  law.  Equivalent  terms  may 
bring  the  possession  within  the  act ;  and  this  verdict  does  find 
a  possession,  which  must  be  adversary.  It  finds  that  the  vendee 
took  possession  under  the  sale,  and  has  continued  in  possession 
ever  since,  claiming  the  land  as  his  own  property.  The  ver- 
diet  does  not  inform  us  that  Henderson  and  Clarke  acted  in  the 
character  of  guardians,  and  the  sale  was  certainly  one  which, 
as  guardians,  they  could  not  make  rightfully.(d)  I  do  not,  then, 
consider  the  general  law,  which  is  applicable  between  coparce- 
ners, or  tenants  in  common,  as  applying  in  this  case. 

The  counsel  for  the  defendant  contends,  that  the  lessors  of 
the  plaintiff  constitute  but  one  heir,  and  that  as  one  of  them  is 
barred  by  the  act  of  limitations,  all  are  barred.  As  one  of  them 
cannot  be  brought  within  the  savings  of  the  act,  those  who  do 
come  within  it,  cannot  avail  themselves  of  the  exception  in  their 
favour. 

It  has  already  been  said,  that  this  construction  would  defeat 
the  obvious  intention  of  the  act  A  person,  whose  right  is  ex- 
pressly saved  for  his  own  benefit,  would  be  deprived  of  that 
right  by  the  negligence  of  another,  over  whom  he  had  no  con- 
trol One  of  the  coparceners  might  have  been  of  full  age  when 
the  cause  of  action  accrued,  so  that  as  to  him,  the  time  would 
run  from  the  entry  of  the  defendant  The  exception,  then,  in 
favour  of  the  parties,  in  whose  favour  the  exceptions  are  made, 
would  be  of  no  avail  According  to  the  principles  maintained 
by  the  defendant,  as  they  are  understood,  no  partition  could  be 
made  by  the  coparceners  while  out  of  possession^  Their  deeds 
are  mere  nullities,  under  the  act  prohibiting  conveyances  of  pre^ 
tensed  titles.    This  construction  would  certainly  defeat  the  in- 

(3)  To  eontUtate  ao  adversary  posaeeiioD,  the  poepeoaion  moat  be  coupled  with 
a  claim  of  tide,  Withoat  such  daim  of  title,  no  naked  poaeeaaion,  however  Jong 
eontinued,  will  be  considered  adversary,  and  it  will  constitute  no  bar  to  those 
having  the  real  tiUe.    Smith  9.  Bartis,  9  John.  Rep.  180.^[£tfttor.] 
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tention  of  the  law.  If  it  could  be  sustained,  the  separate  de- 
mises laid  in  the  ejectment  would  be  erroneous,  for  one  joint 
demise  only  could  be  sustained.  But,  although  the  title  be  joint, 
the  interest  is,  to  every  intent  and  purpose,  several,  and  does 
not  survive.  In  reason,  then,  it  would  seem,  that  each  copar« 
cener  might  recover  his  separate  interest  The  case  of  (Roe 
dem.  Langdon  et  al.  v,  Rowlston,  2  Taunton  440),  is  the  very 
case,  and  must  be  declared  not  to  be  law,  on  the  principles  for 
which  the  defendant  contends. 

The  cases  cited  from  4  Term.  Rep.(4)  and  7  Cranch,(5)  are 
not  applicable  to  this.  They  were  decided,  not  upon  the  rights 
of  the  parties,  but  the  form  of  the  pleading.  The  parties  pleaded 
jointly,  and  their  plea  was  good  or  bad  in  the  Virhole.  The 
Court  must  either  have  determined  that  a  party,  not  within  the 
exception,  was  brought  within  it  by  being  joined  with  a  person 
entitled  to  its  benefits,  or,  that  a  person  really  within  it,  must 
lose  its  benefit,  by  having  joined  in  the  plea  with  a  person  not 
entitled  to  the  protection  of  the  bar.  The  plea  was  not  good 
as  to  the  person  who  could  not  bring  himself  within  the  excep- 
tion, and  being  bad  in  part,  was,  on  technical  legal  principles, 
declared  to  be  bad  in  the  whole.    But  this  technical  rule  does 

(4)  Perry  et  aL  v.  Jackaon  et  aL  4  Dam.  &  E.  SlS.-^EdUor,] 

(5)  Marateller  et  al.  e.  M^Cleao,  7  Cranch,  156< — ^Action  fiv  meane  profits  by 
several  plaintiffii  against  the  defendant,  after  a  recovery  in  ejectment  Dejfendant 
pleaded  statute  of  limitations,  and  plaintifis  replied,  that  ttoo  of  the  plaintifi 
»'  were  femet  cvotrt,  when  the  cause  of  action  accnied,  and  have  ever  since  con- 
tinned /ernes  eoesrt,'* — that  anoUier  of  the  plaintifis  *'isaf  a  ftmt  eoeert,**— «nd 
that  all  the  other  plaintiflb  were  infants  at  the  accraal  of  the  action,  and  were 
still  so  at  the  commencement  of  the  action.  General  demurrer  and  joinder  to  this 
replication.  IPer  tAs  Aiprcms  Court,  A  replication  should,  of  itself,  contain  a  full 
and  complete  answer  to  the  bar,  and  n.  joint  plea,  which  is  bad,  affects,  with  its  con- 
sequences, all  the  parties  joining  in  it  Here,  it  might  be  true,  that  the  third 
plaintiff  ^wag  a  feme  covert;^  and  yet,  five  years  might  have  elapsed  since  the 
disability  ceased.  The  rule  was  settled,  that  all  the  plaintifis  in  a  joint  action 
must  be  competent  to  sue,  citing  and  approving.  Perry  et  al.  v.  Jackson  et  al.  4 
D  ib  E.  516,  where  it  was  held  that  a  plea  of  the  statute  of  limitations,  which  was 
good  as  to  one  partner,  barred  them  both  in  a  joint  action.  Demurrer  to  the  re- 
plication sustained. — [Editor,] 
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not  apply  to  this  case.  The  lessors  of  the  plaiDtiff,  claim  dis- 
tinct rights,  under  separate  demises.  Nothing,  in  the  form  of 
the  pleading,  restrains  the  court  from  diciding  according  to  the 
rights  of  the  parties.  The  judgment,  then,  should  be  according 
to  the  legal  rights  of  the  parties;  that  the  plaintiff  recover  six- 
sevenths  of  the  land  in  the  declaration  mentioned ;  and  that 
judgment,  as  to  the  other  seventh,  be  entered  for  the  defendant 

JuDOMEifT. — ^This  day  came  the  parties,  &c,,  and  the  matters 
of  law  arising  upon  the  special  verdict  in  this  cause,  having 
been  argued,  it  seems  to  the  Court  here,  that  the  plaintiff  is  en- 
titled to  recover  his  term,  yet  to  come  of,  and  in,  six-sevenths 
of  the  messuage  and  land  in  the  declaration  mentioned ;  and 
that  he  is  not  entitled  to  recover  his  term  in  the  remaining 
seventh.  Therefore,  it  is  considered,  &c.,  that  the  plaintiff  re- 
cover against  the  defendant  his  term  yet  to  come  of,  and  in,  six- 
sevenths  of  the  messuage  and  land  in  the  declaration  mentioned, 
together  virith  one  cent,  the  damages  by  the  jury  assessed,  and 
his  costs,  &c.  And  a  writ  is  awarded  the  plaintiff,  to  the 
marshal  of  this  district  to  be  directed,  to  cause  him  to  have 
possession  of  his  term  yet  to  come  of,  and  to  six-sevenths  of  the 
messuage  and  lands  aforesaid. 


efrtttu  eottrt  oe  m  mmm  skmtn. 


VIRGINIA,  NOVEMBEai  T£aUII,  1833. 


Hon.  JOHN  MARSHALL,  Chief  Jiutice  of  the  United  Stateik 
Hojf.  PHILIP  P.  BARBOUR,  District  Judge. 


Ex  PARTE  Robert  B.  Randolph. 

A  party  was  anreeted  and  held  in  coatody,  by  virtne  of  a  distren  warrant,  iaaaed 
from  the  treasory  departm^t,  under  an  act  of  Congreaa  passed  the  15th  of  May, 
1890,  **to  proTide  for  the  better  Orgruiiatioo  of  the  Treasury  Department"  The 
act  provides  in  substance,  for  the  iseuing  of  this  warrant  by  the  agent  of  the 
treasury,  against  all  military  and  naval  ofiiceTs,  dtc,  charged  with  the  disburse- 
ment of  the  public  moncjrs,  who  shall  fail  to  pay  and  settle  their  accounts  at  the 
treasury  department  The  party  now  in  custody,  was  a  lieutenant  in  the  navy 
of  the  United  States,  and  had  officiated  as  ceHng  purser  of  a  national  ship,  sup- 
plying a  vacancy  occasioned  by  the  death  of  the  regularly  commissioned  purser 
of  the  ship,  on  the  Mediterranean  station,  and  had  executed  no  official  bond  as 
purser.  On  his  return  to  the  United  States,  he  had  settled  his  account  at  the 
proper  department,  viz.,  in  1826 ;  and  in  1833,  the  then  fourth  auditor,  opened 
and  restated  his  account,  on  the  ground  that  it  had  been  erroneously  settled  in 
the  first  instance,  and  the  account,  as  re-stated,  exhibited  a  large  balance  against 
the  party,  due  to  the  United  States.  Upon  this  re-stated  account,  the  distress 
warrant  was  issued,  by  virtue  whereof,  the  party  was  arrested  and  was  brought  up 
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under  a  writ  of  habeas  corpus^  directed  tathe  oflioer,  who  ezecoted  the  warrtnt 
and  held  the  petitioner  in  cosiody.    Held: 

1.  That  the  accoant  of  the  petitioner  as  acting  purser,  having  heen  once  atated, 
and  settled  at  the  treasury  department,  the  law  invests  the  auditor  with  no 
power  to  open  and  resettle  it,' of  hi»  oum  m$re  autkariiy.  The  act  creates  a 
special  and  limited  jurisdiction,  and  after  the  accounts  of  any  of  the  class  of 
officers  on  whom  it  was  intended  to  act,  have  been  adjusted,  however  erroneous- 
ly, that  special  jurisdiction  is  functus  qfficio,  and  any  prcx^ss  issued  upon  a  re- 
settlement of  such  accounts,  is  absolutely  nuU  and  void.    Per  Barbour,  J. 

S.  That  the  act  of  Congress  authorizing  the  writ  of  habeas  carpus  to  be  issued, 
**  for  tho  purpose  of  inquiring  into  the  cause  of  commitment,'*  applies  as  well  to 
cases  of  commitment  under  civil  as  to  those  under  criminal  process,    lb, 

3.  That  the  decision  of  a  question  involving  the  eonstiUUionaUty  of  an  act  of  Con- 
gress, is  one  of  the  gravest  and  most  delicate  of  the  judicial  functions,  and  while 
the  court  will  meet  the  question  with  firmAess,  where  its  decision  is  indispens- 
able, it  is  the  put  of  wiwlom,  and  a  just  respect  for  the  l^islature,  renders  it 
proper,  to  waive  it,  if  the  case  in  which  it  arises,  can  be  decided  on  other  points. 
Per  Curiam, 

4.  That,  assuming  that  the  act,  under  which  this  arrest  was  made,  does  not  vifdatB 
the  Constitution  of  the  United  States,  which  declares,  that  **  the /«<{ieta2fei0cr 
of  the  United  States,  shall  be  vested  in  one  supreme  court,  and  in  such  in&rior 
courts  as  Congress  shall  ft-om  time  to  time,  ordain  and  establish.  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during  good  be- 
haviour,** and  extends  the  judicial  power  to  ^controversies  to  which  the  United 
States  shall  be  a  party;**  yet,  the  authority  vested  by  this  law  in  certain  agents 
of  the  treasury,  and  'all  acts  done  in  pursuance  thereof,  sie  purely  minisisriaL 
The  statement  or  certificate,  authorized  by  the  act,  is  not  a  judgment^  and'the 
warrant  which  coerces  payment,  is  not  judicial  process.  They  are  ministerial 
acto,  (for,  otherwise,  they  could  not  be  sustained,)  and  the  general  principles  of 
construction  require,  that  the  authority  vested  by  the  act,  shall  be  strictly  and 
literally  pursued.    Per  Marshall,  C.  J.     . 

5.  That  the  act  does  not  apply,  in  sound  construction,  to  every  commissioned  o( 
ficer  of  tlie  army  or  navy  of  the  United  States,  to  whose  h^nds  any  public  money 
may  be  entrusted,  but  only  to  those  regularly  appointed  disbursing  officers,  who 
have  given  official  bonds,  with  sureties  for  the  faithful  discharge  of  the  duties  of 
their  office ;  it  does  not  embrace  a  mere  acting  purser  in  the  navy.— i5. 

6.  That  the  construction  put  by  the  court  upon  this  act,  does  not  affect  the  re- 
sponsibilUy  of  a  temporary  tuning  disbursing  officer  of  the  army  or  navy,  but 
simply  denies  his  liability  to  the  particular  process  authorited  by  the  act.  The 
responsibUity  of  such  an  officer,  is  precisely  the  same,  with  that  of  the  regularly 
appointed  officer,  who  has  given  his  official  bond  with  surety,  and  if  his  account 
has  been  erroneously  settled,  it  may  be  opened,  and  any  balance  remaining  due 
from  him  to  the  United  States,  may  be  recovered  in  a  tegular  course  of  legal 
proceeding.    Per  Curiam. 
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7.  That  in  case  of  an  erroneous  settlement,  a  Mil  in  equity  would  lie  to  surcharge 
and  falsify,  as  in  the  case  of  a  settled  account  between  individuals;  and  ftMBTS, 
if  even  at  law,  though  the  settled  account  would  be  prima  facie  evidence,  the 
true  balance  might  not  be  recovered  upon  proving  mistakes  and  omissions  f — 
Per  Barbour,  J. 

THE  petitioner,  Robert  B.  Randolph,  was  brought  into  court 
by  virtue  of  a  writ  of  habeas  corpus,  directed  to  the  marshal  of 
the  Eastern  District  of  Virginia,  requiring  him  to  have  the  bod  j 
of  the  petitioner,  late  acting  purser  of  the  United  States  frigate 
Constitution,  and  who  was  detained  under  the  custody  of  the 
marshal,  together  with  the  cause  of  his  being  taken  and  detain- 
ed,  before  the  judges  of  this  Court.  The  writ  was  issued  on  the 
8d  of  December,  1833,  and  was  made  returnable  on  the  fol- 
lowing day. 

The  marshal,  in  his  return,  stated  that,  before  the  service  of 
the  writ  of  habeas  cairpusj  there  was  a  certain  warrant  sent  to 
him  by  the  solicitor  of  the  treasury  of  the  United  States,  against 
the  goods  and  chattels,  lands,  tenements,  and  hereditaments, 
and  the  body,  of  Robert  B.  Randolph,  late  acting  purser  of  the 
United  States  frigate  Constitution,  for  a  certain  debt  due  by  the 
said  Randolph  to  the  United  States,  by  an  account  stated,  which 
account  stated,  was  sent  by  the  solicitor  along  with  the  war- 
rant; that  not  finding  goods  and  chattels  of  the  said  Robert  fi. 
Randolph  to  satisfy  the  debt,  he  arrested  and  took  his  body  into 
custody,  in  obedience  to  the  mandate  of  the  warrant,  on  the 
13th  day  of  November,  1633:  that  these  were  the  causes  of  the 
arrest  and  detention  of  the  said  Robert  B.  Randolph,  whose  body  . 
he  had  ready,  as  by  the  writ  of  habeas  corpus,  he  was  com- 
manded. 

The  warrant  and  the  stated  account  referred  to  by  the  re- 
turning officer,  were  annexed  to  the  return.  The  warrant  was 
in  the  following  words: — <' Edmund  Christian,  Esq.,  United 
States  Marshal  for  the  Eastern  District  of  Virginia : — Whereas, 
Robert  B.  Randolph,  late  acting  purser  of  the  United  States 
frigate  Constitution,  stands  indebted  to  the  United  States,  in 
the  sum  of  $25,097  83,  agreeably  to  the  settlement  of  his  ac- 
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count,  made  by  the  proper  accounting  officers  of  the  treasury, 
a  copy  of  which  is  herewith  enclosed:  And,  whereas,  the  said 
Robert  B.  Randolph,  having  failed  to  pay  over,  according  to  the 
act  of  Congress  passed  the  15th  day  of  May,  1820,  entitled, 
'  An  act  to  provide  for  the  better  Organization  of  the  Treasury 
Department,'  the  said  sum  of  $25,097  83:  These  are,  therefore, 
in  pursuance  of  the  said  act,  to  command  you  to  proceed  im- 
mediately,  to  levy  and  collect  the  said  sum  of  $  25,097  83,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  Robert 
B«  Randolph,  giving  ten  days'  previous  notice  of  such  intended 
sale,  by  affixing  an  advertisement  of  the  articles  to  be  sold,  at 
two  or  more  public  places  in  the  town  or  county,  where  the 
said  goods  and  chattels  may  be  taken,  or  in  the  town  or  county 
where  the  owner  of  such  goods  and  chattels  may  reside ;  and 
should  there  not  be  found  sufficient  goods  and  chattels  to  satisfy 
the  said  sum  of  $25,097  83,  remaining  due  and  unpaid  as  afore- 
said, you  are  hereby  commanded  to  commit  the  body  of  the 
said  Robert  B.  Randolph  to  prison,  there  to  remain  until  dis- 
charged by  due  course  of  law.  And  should  the  said  Robert 
B.  Randolph  be  committed  to  prison,  as  aforesaid,  or  if  he 
abscond,  and  goods  and  chattels  sufficient  to  satisfy  the  said 
sum  of  $25,097  83  be  not  found,  you  are  hereby  further  com- 
manded, to  levy  upon,  and  expose  to  sale  at  public  auction,  for 
ready  money,  to  the  highest  bidder,  the  lands,  tenements,  and 
hereditaments  of  the  said  Robert  B.  Randolph,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  said  sum  of  $25,097 
83,  or  whatever  sum  there  may  remain  due  and  unpaid,  after 
you  shall  have  given  notice  of  said  sale,  for  at  least  three  weeks 
prior  to  its  taking  place,  in  not  less  than  three  public  fJaces 
in  the  county  or  district  where  such  real  estate  is  situate. 
And  all  moneys  which  may  remain  of  the  proceeds  of  such 
sales,  after  satisfying  the  said  sum  of  $  25,097  83,  and  paying 
the  reasonable  costs  and  charges  of  the  sale,  you  are  required 
to  return  to  the  proprietor  or  proprietors  of  the  land,  or  real 
estate  sold  as  aforesaid.  And,  whatever  you  may  do  in  obedi- 
ence to  this  warrant,  make  return  thereof  to  this  office,  and  for 
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your  SO  doing,  this  shall  be  your  sufficient  authority.     (Signed) 
V.  Maxcy,  Solicitor  of  the  treasury."(l) 

(1)  It  is  eaaential  to  the  proper  undemtanding  of  tliu  anomalous  proceeding 
againat  Robert  B.  Randolph,  that  the  2d  and  3d  sections  of  the  act  on  which  it  is 
founded,  should  be  inserted  entire.    They  are  as  follows :  ^ 

**Sec.2.  That  from  and  after  the  30th  day  of  September  next,  if  any  collector  of 
the  revenue,  receiver  of  public  money,  or  other  qfficer,  who  shall  have  received  the 
pablic  money  before  it  is  paid  into  the  treasury  of  the  United  States,  shall  fail  to 
render  his  account,  or  pay  over  the  same,  in  the  manner,  or  within  the  time,  re- 
quired by  law,  it  shall  be  the  duty  of  the^rsf  comptroller  of  the  treasury,  to  cause 
to  be  stated,  the  account  of  such  collector,  receiver  of  public  money,  or  other  of. 
Jieer^  exhibiting  truly,  the  amount  due  to  the  United  States,  and  certify  the  same  to 
the  agent  of  the  treasury,  who  is  hereby  authorized  and  required  to  issue  a  war- 
rant  of  distress  against  such  delinquent  qfieer  and  Mb  mretiet^  directed  to  the 
marshal  of  the  district  in  which  such  delinquent  qgieer  and  kU  turety  or  suretieo 
shall  reside ;  and  where  the  said  <ffieer,  and  hi$  surety  or  turetiee  shall  reside  in  dif. 
&rent  districts,  or  where  they  or  either  of  them^  shall  reside  in  a  district  other 
than  that  in  which  the  estate  of  either  may  be  situate,  which  may  be  intended  to 
be  taken  and  sold,  then  such  warrant  ttihall  be  directed  to  the  marshals  of  such  dis- 
tricts, and  to  their  deputies,  respectively;  therein  specifying  the  amount  with 
which  such  delinquent  is  chargeable,  and  the  sums,  if  any,  which  have  been  paid. 
And  the  marshal,  authorized  to  execute  such  warrant,  shall,  by  himself  or  by  his 
deputy,  proceed  to  levy  and  collect  the  sum  remaining  due,  by  distress  and  sale  of 
the  goods  and  chattels  of  such  delinquent  ojffieer,  having  given  ten  days*  previous 
notice  of  such  intended  sale,  by  affixing  an  advertisement  of  the  articles  to  be  sold 
at  two  or  more  public  places  in  the  town  or  county  where  the  said  goods  or  chat- 
tels were  taken,  or  in  the  town  or  county  where  the  owner  of  such  goods  or  chat> 
tela  may  reside ;  and  if  the  goods  and  chattels  be  not  sufficient  to  satisfy  the  said 
warrant,  the  same  may  be  levied  upon  the  person  of  such  qffieer^  who  may  be 
committed  to  prison,  there  to  remain,  until  discharged  hy  due  couree  of  law.  Not- 
withstanding the  commitment  of  such  (j^Ccer,  or  if  he  abscond,  or  if  goods  and 
chattels  cannot  be  found  sufficient  to  satisfy  the  said  warrant,  the  marshal  or  his 
deputy  may,  and  shall  proceed  to  levy  and  collect  the  sum  which  remains  due  by 
such  delinquent  f^fficer^  by  the  distress  and  sale  of  the  goods  and  chattels  of  the 
narely  or  mtretieo  of  eueh  qgieer^  having  given  ten  days*  previous  notice  of  such 
intended  sale,  by  affixing  an  advertisement  of  the  articles  to  be  sold,  at  two  or 
more  public  places  in  the  town  or  county  where  the  said  goods  or  chattels  were 
taken,  or  in  the  town  or  county  where  the  owner  of  such  goods  or  chattels  resides. 
And  the  amount  due  by  any  such  qjfeer,  as  aforesaid,  shall  be,  and  the  same  is 
hereby  declared  to  be,  a  lien  upon  the  lands,  tenements,  and  hereditaments,  of  such 
^er  and  hie  euretiee^  from  the  date  of  a  levy  in  pursuance  of  the  warrant  of 
distress  issued  against  him  or  them,  and  a  record  thereof  made  in  the  office  of  the 
derk  of  the  district  ooqrt  of  the  proper  district,  until  the  sajoqe  shall  be  dischargs^ 
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The  stated  account  which  was  the  basis  of  the  warrant,  was 
also  annexed  to  the  marshal's  return.  It  purports  to  be  a  re- 
settlenf)ent  of  Robert  B.  Randolph's  account,  as  acting  purser 
of  the  frigate,  Constitution ;  the  former  account,  as  was  alleged, 

acoording  to  law.  And  fi>r  want  of  goods  and  chattels  of  such  officer^  w  Asf  turety 
or  curctiet,  aiifficient  to  satisfy  any  warrant  of  distress  issued  porsnant  to  the  pro- 
visions of  this  act,  the  lands,  tenements,  and  hereditaments,  of  snch  qjfeer,  and 
hi$  mrtty  or  ouretieo^  or  so  much  thereof  as  may  be  necessary  for  that  purpose, 
after  being  advertised,  for  at  least  three  weeks,  in  not  less  than  three  poblic  places, 
in  the  county  or  district  where  such  real  estate  is  situate,  prior  to  the  time  of  sak, 
may,  and  shall  be  sold  by  the  marshal  of  such  district  or  his  deputy ;  and  for  all  lands, 
tenements,  or  hereditaments,  sold  in  pursuance  of  the  authority  aforesaid,  the  eon- 
veyance  of  the  marshals  or  their  deputies,  executed  in  due  form  of  law,  shall  give 
a  valid  title  against  all  persons,  claiming  under  such  delinquent  qfficery  or  hi§  sitre- 
ty  or  ouretieo.  And  all  moneys  which  may  remain  of  the  proceeds  of  such  nles, 
after  satisfying  the  said  warrant  of  distress,  snd  paying  the  reasonable  oosis  and 
cbarges  of  the  ssle,  shall  be  returned  to  such  delinquent  ^gieer^or  ourety,  as  the 
case  may  be :  Prooided^  That  the  summary  process  herein  directed  shall  not  affect 
any  aurety  of  any  officer  of  the  United  States,  who  became  bound  to  the  United 
Slates  before  the  passing  of  this  act;  but  each  and  every  such  qfic^r  shall,  on  or 
before  the  30th  day  of  September  next,  give  iiete  and  ouffident  ourelies  for  the  per- 
formance of  the  duties  required  of  such  qfieer, 

««Sec  3.  That,  fit>m  and  after  the  30th  day  of  September  next,  if  any  offictr 
employed,  or  who  has  heretofore  been  employed,  in  the  civil,  military,  or  naval 
departments  of  the  government,  to  disburse  the  public  money  appropriated  for  the 
service  of  those  departments,  respectively,  shall  fail  to  render  kio  aeeottnto^  or  Is 
fwy  seer,  in  the  manner,  and  in  the  times,  required  by  law,  or  the  regulations  of 
the  department  to  which  he  is  accountable,  any  sum  of  money  remaining  in  the 
hands  of  such  ifjfieer,  it  shall  be  the  duty  of  the  first  or  second  comptroller  of  the 
treasury,  as  the  case  may  be,  who  shall  be  charged  with  the  revision  of  the  ac- 
counts of  such  officer,  to  cause  to  be  stated  and  certified,  the  account  of  such  de- 
linquent officer^  to  the  ogenA  of  the  treasury,  who  is  hereby  authoriied  and  re> 
quired  immediately  to  proceed  against  such  delinquent  officer,  in  the  manner 
directed  in  the  preceding  section,  all  the  provisions  of  which  are  hereby  declared 
to  be  applicable  to  every  ofiSeer  of  the  government,  charged  with  the  disbursement 
of  the  public  money,  and  to  fAeir  tifrsfies,  in  the  same  manner,  and  to  the  same 
extent,  as  if  they  had  been  described  and  enumerated  in  the  said  soctlan :  iVssi- 
ded^  neoerihdeoo^  That  the  said  agent  of  the  treasnry,  with  the  approbatioo  of  the 
secretary  of  the  treasury,  in  cases  arising  under  this  or  the  preceding  section,  may 
postpone,  for  a  reasonable  time,  the  institution  of  the  proceedings  required  by  this 
act,  where,  in  his  opinion,  the  public  interest  will  sustain  no  injury  by  such  post- 
ponement**—S  Story*s  Laws  U.  S.,  ch.  107,  pp.  1791-1793. 
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hanng  been  settled  erroneously,  and  the  errors  and  omissions 
in  the  former  account  being  corrected  in  the  re-stated  account 
The  resettled  account,  composed  for  the  most  part  of  items, 
which  had,  on  the  former  settlement  been  allowed  as  credits, 
exhibited  a  balance  against  Robert  B.  Randolph,  of  $25,229  17 
**  being  for  money  received  by  him,  at  Port  Mahon,  on  or 
about  the  8d  of  April,  1828,  for  which  he  has  not  accounted, 
for  slop  clothing,  and  German  linen,  for  which  he  claimed,  and 
has  obtained,  an  erroneous  credit  in  the  settlement  of  his  ac« 
count,  and  per  advances  to  the  officers  and  men  of  the  frigate 
Constitution,  for  his  pay  roll ;  as  it  appears  that  pcrtwns  qfsaid 
advances  were  made  out  of  the  money  and  stores  of  purser  TVm- 
berlake,  and  other  portions  out  of  the  ship^s  stores^  for  which  Ae, 
{Lieutenant  Randolph,)  has  not  accounted;  it  being  impossible 
far  any  one,  except  himself  to  separate  the  items,  as  it  appears 
from  the  statement  and  vouchers  herewith  transmitted  for  the  de- 
cision of  the  second  comptroller  of  the  treasury  thereon."  The 
account  was  certified  by  Amos  Kendall,  fourth  auditor,  and  also 
by  J.  B.  Thornton,  second  comptroller  of  the  treasury.  There 
is  an  unexplained  discrepancy  between  the  re-stated  account 
and  the  warrant,  the  account  claiming  $131  34,  more  than  the 
warrant  This  discrepancy,  however,  does  not  seem  to  have 
attracted  the  attention,  either,  of  the  court  or  the  counsel. 

The  case  was  argued  by  Mr.  Robertson,  late  attorney-ge- 
neral of  Virginia,  and  Mr.  Leigh,  on  behalf  of  the  petitioner, 
and  by  Mr.  R.  C.  Nicholas,  on  the  part  of  the  United  States. 

Mr.  Robertson  said,  that  as  Mr.  Nicholas  had  consented  to 
appear  on  behalf  of  the  United  States,  he  would  now  present  to 
the  court  two  documents,  that  morning  received  from  Wash- 
ington :  they  were  authentic  copies  of  the  accounts  of  Lieuten- 
ant Rondolph  and  of  John  B.  Timberlake,  as  settled  at  the 
treasury,  respectively,  in  1828  and  1820. 

Before  going  into  the  argument,  he  would  inquire,  whether 
the  counsel  representing  the  United  States  would  admit  a  fact 
which  he  considered  important  to  the  justice  of  the  case,  and 
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believed  to  be  one  of  general  notoriety :  That  Lieutenant  Ran- 
dolph had  never  been  duly  appointed  purser,  but  had  tempera- 
rily  acted  in  the  place  of  the  deceased  purser,  Timberlake,  in 
pursuance  of  the  verbal  order  of  his  commanding  officer? 

Mr.  Nicholas  observed,  that  he  appeared  in  the  case  at  the 
request  of  the  Court,  as  amicus  curuB^  and  did  not  feel  himself 
at  liberty  to  make  any  admissions. 

Mr.  Robertson  said,  he  should  then  insist  that  the  fact  suffi- 
ciently appeared  from  the  evidence  in  the  case;  but  if  not,  that 
the  burden  of  proof  rested  on  those  by  whom  liieutenant  Ran- 
dolph had  been  imprisoned,  to  show  that  he  was  an  cfficer,  with- 
in the  meaning  of  the  law  under  which  the  arrest  had  been 
,  made. 

He  would  now  proceed  to  lay  before  the  court,  the  grounds 
upon  which  he  considered  the  petitioner  entitled  to  his  discharge, 
under  the  habeas  corjms  heretofore  awarded. 

The  first  position  he  should  endeavour  to  maintain  was,  that 
the  act  of  Congress,  under  colour  of  which  Lieutenant  Ran- 
dolph had  been  deprived  of  his  liberty,  was  unconstitutional,  null, 
and  void. 

Mr.  Robertson  said,  when  we  looked  to  the  Constitution  of  the 
United  States,  we  could  not  fail  to  be  struck  with  its  multiplied 
provisions  for  the  security  of  personal  rights.  Its  framers  sought, 
as  far  as  possible,  to  guard  against  all  abuses  of  power.  With 
that  view,  they  had  secured  to  the  citizen,  the  privilege  of  the 
writ  of  habeas  corpus. 

They  had  forbidden  ezftost  facto  laws,  and  bills  of  attainder; 
laws  abridging  the  freedom  of  religion,  of  the  press,  and  of 
speech. 

In  all  criminal  prosecutions,  they  had  provided  for  the  ac- 
cused, a  speedy  trial  before  an  impartial  jury :  and  had  declared 
that  no  man  should  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law. 

He  adverted  to  these  provisions  of  the  Constitution, — there 
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were  others  equally  strong,  and  n^ore  directly  apposite  to  the 
question  before  the  court,  which  would  be  the  subject  of  special 
notice — as  evincing  the  deep  anxiety  of  its  framers,  to  protect 
the  people  against  the  oppression  of  the  government  Vain,  in- 
deed, had  all  their  efforts  proved,  if  the  proceedings,  now  under 
the  view  of  the  court  could  be  upheld,  and  an  American  citizen, 
without  a  judicial  trial,  subjected,  for  any  cause,  to  perpetual 
imprisonment,  by  the  mandate  of  a  subordinate  executive 
officer. 

Among  the  means  adopted  to  attain  the  great  object  in  vi^Vr, 
was  the  separation,  with  some  few  exceptions,  of  the  legislative, 
executive,  and  judicial,  departments.  By  article  2,  section  1, 
it  was  declared  that  \he  executive  power  should  be  vested  in 
a  president  of  the  United  States.  By  article  3,  section  1,  that 
the  judicial  power  should  be  vested  in  one  supreme  coui*t,  and 
such  inferior  courts,  as  Congress  might  ordain  and  establish ; 
and  that  the  judges  should  hold  their  offices  during  good  be- 
haviour. The  second  section  of  the  same  article,  declares  that 
the  judicial  power  shall  extend  to  all  cases  in  law  or  equity, 
arising  under  the  constitution  and  laws  of  the  United  States ; 
and  still  more  definitely,  *'  to  controversies  to  which  the  United 
States  shall  be  a  party.^* 

Does  not  the  law,  in  question,  confer  judicial  powers  on  the 
executive,  and  give  to  that  department  the  decision  of  contro- 
versies, to  which  the  United  States  are  a  party?  It  authorizes 
a  comptroller  of  the  treasury  to  state  the  accounts  of  certain 
officers,  and  certify  the  same  to  the  agent  of  the  treasury,  (not 
to  the  solicitor,)  who,  thereupon,  is  required  to  issue  a  warrant  of 
distress  against  the  delinquent,  and  his  sureties.  The  statement 
of  an  account,  and  the  issuing  of  process,  it  may  be  contended, 
requires  no  exercise  of  judicial  power,  but  are  the  appropriate 
duties  of  ministerial  officers,  of  commissioners,  and  of  clerks.  But 
commissioners  and  clerks  are  the  ministerial  officers  of  courts  of 
justice.  Their  acts  may  be  set  aside ;  or,  if  approved,  become  es- 
sentially the  acts  of  the  courts  which  sanction  them.  To  state  the 
accounts,  and  issue  the  process  authorized  by  the  law  in  question, 
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necessarily  implies  the  exercise  of  judicial  functions.  It  involves 
the  power  to  receive  or  reject  evidence;  to  determine  its  credi* 
bility  and  competency ;  to  decide  all  questions  of  law  and  fact 
that  may  arise;  to  give  a  certificate  of  the  sum  due,  equivalent 
in  its  effect  to  a  judgment ;  and  to  award  final  process  in  the 
nature  of  an  execution.  It  cannot  be  denied,  that  controverted 
questions  of  law  and  fact  may  often  arise  in  the  settlement  of 
these  accounts.  If,  to  settle  such  accounts  and  issue  such  pro- 
cess be  not  the  proper  function  of  the  judiciary,  it  would  be 
diflScult  to  conceive  any  controversy  whatever,  of  a  civil  na- 
ture, not  between  the  United  States  and  its  ofilcers  merely, 
but  between  man  and  man,  arising  under  the  constitution  and 
laws  of  the  United  States,  the  cognizance  of  which  might  not 
be  wrested  from  that  department,  and  in  the  place  of  judges, 
versed  in  the  laws,  and  responsible  for  the  due  exercise  of 
their  duties,  transferred  to  executive  agents  holding  their  of- 
fices at  the  will  of  one  man. 

The  act  of  Congress,  Mr.  Robertson  contended,  was  in  con- 
flict with  that  part  of  the  eighth  article  of  amendments  to  the  Con- 
stitution, which  declared,  that  cruel  and  unusual  punishments 
should  not  be  inflicted.  The  fact  would  scarcely  be  credited 
by  those  who  had  not  examined  the  subject,  that  under  the  war- 
rant it  authorized,  a  public  debtor  might  be  consigned  to  inter- 
minable imprisonment  There  is  no  provision  for  his  discharge. 
The  insolvent  laws,  which  give  to  the  secretary  of  the  treasury 
and  to  the  president,  authority  in  certain  cases  to  liberate  pub- 
lic debtors,  do  not  extend  to  the  case  of  one  imprisoned  under 
this  treasury  warrant.  He  is  placed  beyond  the  reach  even  of 
executive  mercy,  if,  indeed,  mercy  might  be  expected  from  those 
who  should  pursue  him  with  the  rigors  of  such  a  statute.. 
There  are  no  means  of  relief,  unless  afforded  by  habeas  corjmSf 
or  by  a  special  act  of  Congress. 

The  severity  of  the  law  will  not  be  defended,  on  the  groundi 
that  it  meant  to  provide  a  punishment  for  a  criminal  default: 
for  in  no  criminal  prosecution  can  a  citizen  be  deprived  of  the 
trial  by  jury.    It  will  be  said,  it  was  intended  to  afford  a  civil 
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remedy  merely.  Still,  whatever  it  may  be  termed,  perpetual 
imprisonment  must  be  regarded  as  a  punishment — not  the  less 
a  punishment  when  inflicted  for  debt,  than  when  inflicted  for 
crime.  It  would  he  regarded  as  a  cruel  and  unusual  punishment 
for  a  criminal  offence  of  minor  grade:  how  much  more  cruel 
and  unusual,  when  inflicted  for  that  which  is  not  a  crime.  Or, 
will  it  be  maintained,  that  every  excess  of  severity  may  be  con- 
stitutionally practised,  under  the  name  of  civil  remedies  for  civil 
injuries;  and  that  the  payment  of  debts  may  be  enforced  by  the 
peine  forte  et  dure^  or  other  torture,  which  the  Constitution  does 
not  tolerate  as  a  punishment  for  the  most  atrocious  offence. 

Mr.  Robertson  said,  that  the  act  of  Congress  was  also  in  vio- 
lation of  the  fourth  article  of  amendments  to  the  Constitution, 
which  emphatically  declare  the  right  of  the  people  to  be  free  in 
their  houses,  persons,  and  goods,  from  unreasonable  searches  and 
seizures;  and  prohibits  all  warrants,  unless  upon  probable  cause, 
supported  by  oath  or  affirmation.  If  any  seizure  can  be  regarded 
as  unreasonable,  surely  that  must  be  so  considered  which  is 
made  by  authority  of  a  subordinate  executive  officer,  consign- 
ing an  individual  to  endless  imprisonment,  without  even  the 
forms  of  a  judicial  inquiry.  The  process  is,  in  the  law  itself, 
termed  a  warrant.  It  is  not  required  to  be  issued  on  probable 
cause,  supported  by  oath  or  affirmation.  The  assertion  of  a 
treasury  officer  is  taken  for  full  proof  to  justify  the  seizure  of 
body,  land,  and  goods.  It  maybe  said  that  this  clause,  as  well 
as  the  one  before  commented  on,  applies  to  criminal  cases  only. 
But,  what  reason  is  there  for  so  narrow  an  interpretation  of  con- 
stitutional regulations  in  favour  of  liberty?  Why  shall  a  war- 
rant in  a  civil  case,  not  merely  to  commit,  but  to  incarcerate 
for  life,  be  founded  on  slighter  evidence  than  one  in  a  criminal 
case,  issued  solely  with  a  view  of  bringing  the  parly  to  trial? 

The  warrant  of  distress,  it  may  be  thought,  resembles  a  ca- 
pias requiring  bail.  But  they  are  widely  different  The  requi- 
sition of  bail  is  made,  subject  to  the  control  of  a  court  of  justice, 
which  will  guard  against  abuse.  The  warrant  is  wholly  under 
the  direction  of  an  executive  officer.    Bail  is  preliminary  to  a 
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fuU  and  fair  investigation.  The  warrant  is  final :  it  supposes  the 
party  already  tried  and  condemned,  or,  rather,  condemned  with- 
out a  trial.  It  is  true,  he  may  apply  for  an  iiqunction — provided 
he  can  give  security  in. such  sum  as  the  court  may  require.  But 
security  will  never  be  received  in  a  sum  less  than  the  amount 
claimed  at  the  treasury.  This,  the  prisoner  may  be  unable  to 
give,  and  in  proportion  as  the  demand  is  unfounded  and  extra- 
vagant, will  it  be  difficult  for  the  victim  of  injustice  to  obtain  a 
hearing  of  his  complaint 

Mr.  Robertson  said,  there  was  another  provision  of  the  Con- 
stitution, on  which  he  should  rely  with  still  greater  confidence. 
It  was  the  seventh  article  of  the  amendments,  by  which  it  was 
declared,  that  in  suits  at  common  law,  where  the  value  in  contro- 
versy should  exceed  twenty  dollars,  the  trial  by  jury  should  be 
preserved.  The  framers  of  the  Constitution  were  well  a  ware  that 
this  mode  of  trial  did  not  belong  to  the  courts  of  equity  and  of 
admiralty.  But  they  meant  to  secure  it  in  all  cases  of  any  im- 
portance, within  the  ordinary  cognizance  of  the  courts  of  com- 
mon law.  To  say  that  the  case  under  consideration  is  not  a 
case  of  common  law,  because  it  is  a  summary  proceeding  by 
executive  officers,  would  be  to  elude  the  provision  referred  to, 
and  to  render  it  a  dead  letter.  Every  case  at  common  law, 
under  such  an  interpretation,  may  be  converted  into  a  summary 
executive  proceeding;  and  the  amendments  introduced  with  the 
deliberate  purpose  of  securing  that  mode  of  trial,  in  a  large  and 
important  class  of  cases,  will  have  left  it  in  the  power  of  Con- 
gress to  abolish  it  in  all  cases  whatsoever. 

Mr.  Robertson  said,  it  was  impossible  the  law  could  be  re- 
conciled with  the  provisions  of  the  Constitution  to  which  he  had 
referred.  It  had  violated  them  by  vesting  judicial  powers  in 
the  executive ;  by  transferring  to  that  department  the  cogni- 
zance of  controversies  at  common  law — of  controversies  to 
which  the  United  States  were  a  party ;  and  by  authorizing  its 
subaltern  agents  to  issue  warrants,  unsupported  by  oath  or 
affirmation,  whereby  the  person  of  an  American  citizen  might 
be  seized,  and  doomed  to  perpetual  imprisonment 
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But  if  the  Court  should  regard  the  act  of  Congress,  as  war- 
ranted by  the  Constitution,  he  should  contend  that  it  did  not 
apply  to  the  case,  and  that  the  proceedings  under  it  had  been 
altogether  irregular. 

The  act  applies  only  to  officers  who  shall  have  re/used  to  set' 
tie  and  pay.  But  Lieutenant  Randolph  settled  his  account  in 
1828,  and  now  held  the  certificate  of  the  proper  officer  that  if 
was  then  closed.  Admitting,  for  the  sake  of  argument,  there 
was  error  in  the  settlement;  the  accounting  officers  had  no 
right,  in  the  mode  they  had  adopted,  to  open  the  account  anew. 
If  they  had,  there  was  no  limitation  to  restrain  them  from  so 
doing  as  often  as  they  pleased,  and  at  any  distance  of  time. 
Such  a  proceeding  might  lead  to  gross  injustice  and  abuse. 

But  had  the  account  in  this  case  been  an  original  account,  it 
was  not  such  as  justified  the  solicitor  in  issuing  a  warrant.  It 
should  have  been  one,  in  the  words  of  the  statute,  "  exhibiting 
the  amount  truly  due.^*  He  referred  to  other  clauses,  showing 
plainly  the  intent  of  the  law,  that  this  summary  proceeding 
should  not  be  adopted,  except  where  the  true  balance  was  pre- 
cisely ascertained ;  and  the  case  itself  was  a  striking  illustra- 
tion of  the  propriety  of  the  restriction.  Here  was  an  account 
comprising  large  sums  heretofore  allowed  as  credits.  The  two 
credits  in  the  old  account  constitute  the  deUts  of  the  new.  Two 
items  amounting  to  upwards  of  9 12,000,  were,  as  the  fourth 
auditor  avers,  paid  in  part  out  of  the  money  and  stores  of  Pur- 
ser Timberlake,  and  out  of  the  ship's  stores,  and  are  re-charged ; 
that  Lieutenant  Randolph  may  show,  what  part  was  paid  out  of 
his  money  and  stores,  and  what  out  of  the  money  and  stores  of 
Purser  Timberlake.  These  items  are  not  mentioned  to  show 
the  obvious  impropriety  of  the  treasury  officers  using  this  law, 
as  an  instrument  to  adjust  the  accounts  of  third  persons.  They 
afb  referred  to  as  an  admission,  that  Lieutenant  Randolph  was 
entitled  to  a  part,  at  least,  of  the  sum  charged,  and,  consequently, 
that  the  balance  exhibited  by  the  accounting  officers,  and  for 
the  recovery  of  which  the  warrant  of  distress  had  been  issued, 
was  not  truly  due. 
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Mr.  Robertson  said,  it  must  be  admitted,  that  the  act  was 
one  of  extreme  severity.  It  was  incumbent,  therefore,  on  those 
who  should  attempt  to  enforce  it,  to  bring  themselves,  in  every 
particular,  plainly  within  its  letter.  He  now  proceeded  to  point 
out  other  irregularities. 

The  warrant  stated,  that  Lieutenant  Randolph  was  indebted  to 
the  United  States,  in  the  sum  of  •  25,097  83.  This  statement, 
as  he  had  already  remarked,  was  falsified  by  the  admission  in 
the  account.  But  the  objection  he  meant  now  to  urge,  was, 
that  it  had  not  been  stated  nor  shown,  an  ichai  account  the  al- 
leged debt  was  incurred.  It  was  not  every  debt,  for  the  re- 
covery of  which  this  summary  proceeding  was  authorized,  but 
such  only  as  should  be  incurred  by  officers  employed  to  dis- 
burse money  appropriated  for  the  service  of  the  civil,  military, 
or  naval,  departments.  The  account  consisted  of  sums  once 
credited,  and  now  debited ;  but  these  credits,  whatever  conjec- 
tures they  might  justify,  did  not  disclose  the  nature  of  the  origi- 
nal debt,  against  which  they  had  been  received  as  credits,  nor 
was  it  shown,  that  that  debt  was  incurred  in  the  disbursement 
of  money  appropriated  by  Congress,  for  any  of  the  depart- 
ments. 

Again ; — the  first  item  of  the  account,  charges  Lieutenant  Ran- 
dolph with  upwards  of  •  11,000,  far  cash  received  about  the  3d 
of  Aprils  1828,  being  the  amount  left  by  Purser  John  £.  Ttmfter- 
lake. 

If,  in  truth,  this  cash,  as  stated,  was  left  by  Timberlake,  how 
happens  it,  that  it  is  claimed  by  the  government  of  the  United 
States  ?  It  may  be  true,  that  it  was  actually  the  very  money 
furnished  by  the  government  to  the  late  purser ;  but  that  fact 
does  not  legally  appear,  nor  is  it  easy  to  perceive  how  such  a 
claim  could  be  maintained.  There  was  no  ear  mark,  he  pre- 
sumed, by  which  the  funds  could  have  been  identified,  and  if 
not,  they  passed  upon  the  death  of  Timberlake,  with  all  other 
funds  from  whatever  quarter  received,  to  his  personal  repre- 
sentatives. 
There  was  but  one  other  objection  which  he  should  urge  against 
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the  legality  of  the  proceedings,  and  it  was  one  which  he  regard- 
ed, of  itself,  as  absolutely  fatal.  It  was,  that  Lieutenant  Randolph 
was  not  an  officer  within  the  contemplation  of  the  act.  He  was 
described  in  the  proceedings  as  "  acting  purser."  No  such 
officer  was  known  to  the  law.  It  would  not  be  pretended,  that 
he  had  ever  been  appointed  purser.  He  is  charged  with  having 
assumed  the  pursership  upon  the  decease  of  purser  Timberlake, 
on  a  distant  station.  It  was  not  meant  to  be  denied,  that  the 
acting  purser  was  liable  to  account  to  the  government,  or  to 
the  representatives  of  the  deceased  purser,  for  the  funds  he  had 
received.  But  he  relied  with  full  confidence,  that  a  statute,  author- 
izing summary  proceedings  against  a  specified  class  of  public 
officers,  could  not  be  extended,  by  construction,  to  persons  not 
fairly  within  its  terms. 

In  every  point  of  view,  he  submitted  that  Lieutenant  Randolph 
was  entitled  to  his  discharge. 

Mr.  JVicholMf  as  amicus  curiOf  before  making  any  remarks 
in  reply  to  Mr.  Robertson,  ofifered  in  evidence  a  letter  from  the 
fourth  auditor,  to  Mr.  Randolph,  dated,  March  8th,  1833,  and 
one  from  Mr.  Randolph  in  reply  thereto,  dated  on  the  twelfth 
of  the  same  month,  containing  admissions  by  Mr.  Randolph 
of  certain  items  charged  against  him  in  account,  but  subject,  as 
he  insisted  in  his  letter,  to  off-sets  relied  on  by  him. 

The  competency  of  this  evidence  was  denied,  by  the  counsel 
for  Mr.  Randolph,  upon  the  ground,  that  all  evidence  adduced 
by  the  United  States  should  be  confined  to  the  warrant,  and 
to  the  return  upon  the  face  of  it ;  and  also,  upon  a  distinction 
which,  it  was  urged,  existed  between  stating  an  account  at  the 
treasury  department,  and  the  re-opening  of  an  account  by  the 
auditor,  which  had  once  been  stated  there.  In  the  latter  case, 
it  was  contended,  that  no  admissions,  by  a  party,  should  be  al- 
lowed to  prejudice  him,  any  more  than  negotiations  between 
individuals  are  permitted  to  do  so,  which  have  for  their  object 
the  adjustment  of  a  controversy,  or  the  effecting  of  a  compro- 
mise. This  objection  was  reserved  by  the  counsel  for  Mr. 
Randolph,  subject  to  the  future  opinion  of  the  Court 
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Mr.  Nicholas,  in  reply  to  the  objections  urged  by  Mr.  Ran- 
dolph's counsel  to  the  admissibility  of  the  evidence,  observed, 
that  he  was  of  opmion,  that  the  Court  had  no  legal  right  to  ex- 
amine into  the  details  of  the  account  upon  which  the  warrant 
was  founded,  in  this  incidental  manner ;  but  in  the  event  that 
the  Court  should  be  of  a  different  opinion,  and  in  order  to  meet 
every  contingency,  he  had  determined  to  introduce  the  evidence 
to  sustain  that  account 

Mr.  Nicholas  then  proceeded  to  reply  to  the  argument  of 
Mr.  Robertson,  and  said,  that  in  compliance  with  a  wish  ex- 
pressed  by  the  Court,  he  had  assumed  the  responsibility  (and  a 
serious  and  imposing  one  he  felt  it  to  be)  of  replying  to  the  able 
and  eloquent  counsel  who  had  appeared  in  support  of  the  pre- 
sent apjdication  of  Robert  B.  Randolph,  to  be  discharged  from 
the  custody  of  the  marshal.  That  the  little  time  that  had  been 
afforded  him  for  the  investigation  of  the  subject,  requiring  as  it 
did,  an  examination  of  numerous  acts  of  Congress  hitherto  new 
to  him,  and  involving  the  discussion  of  many  important  and  in- 
teresting questions  of  constitutional  law,  was  calculated  to  aug- 
ment the  embarrassment  with  which  he  proceeded  to  discharge 
the  duty  that  had  devolved  upon  him.  But  that  he  derived  no 
inconsiderable  degree  of  encouragement  from  the  reflectiony 
that  whatever  emissions  he  might  make  in  the  argument,  would 
be  amply  supplied  by  the  intelligence  of  the  Court  He  under- 
stood the  question  then  submitted  for  the  decision  of  the  Court, 
to  be  this : — Did  the  return  which  had  been  made  by  the  mar- 
shal upon  the  writ  of  habeas  corpus^  by  virtue  of  which,  Robert 
B*  Randolph  had  been  brought  before  the  Court,  set  forth  a  lavi^ 
ful  and  sufficient  cause  for  his  detention  in  custody  7  That  it 
had  been  contended  by  the  counsel  who  opened  the  discussion, 
that  the  return  of  the  marshal  did  not  exhibit  any  sufficient 
reason  for  such  detention,  but  that,  on  the  contrary  he  was  held 
in  confinement  unjustly,  and  without  any  lawful  authority.  He 
should  endeavour  to  establish  the  converse  of  the  proposition, 
and  to  show  that  the  confinement  complained  of,  and  from 
which  a  discharge  was  now  sought,  however  harsh,  unjust,  and 
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oppressive  it  might  seem  to  the  imaginations  of  gentlemen,  was, 
nevertheless,  sanctioned  and  justified  by  the  laws  of  the  United 
States,  and  not  in  conflict  with  any  principle  of  the  Constitution, 
and  not  more  harsh  than  other  proceedings  known  to  the  law. 
That  Mr.  Robertson  had  commenced  his  argument  by  general 
and  sweeping  denunciations  of  the  law,  under  which  this  war- 
rant had  issued,  had  represented  it  as  subversive  of  many  of 
the  most  valuable  provisions  of  the  Constitution,  destructive  of 
liberty,  tending  to  despotism,  annihilating  the  trial  by  jury,  and 
utterly  at  war  with  the  whole  spirit  of  our  institutions.  That 
he  had  then  descended  to  a  specification  of  the  various  parts  of 
the  Constitution,  with  which  he  supposed  it  to  be  in  conflict 

Mr.  Nicholas  said,  he  would  endeavour  to  vindicate  the  law 
from  the  attacks  of  Mr.  Robertson,  by  a  refutation,  in  detail,  of 
the  various  constitutional  objections  that  had  been  urged.  The 
first  objection  was  founded  upon  the  first  and  second  sections 
of  the  third  article  of  the  Constitution,  which  declare,  that  the 
judicial  power  of  the  United  States  shall  be  vested  in  the  su- 
preme court,  and  such  other  inferior  courts  as  Congress  may, 
from  time  to  time,  ordain  and  establish;  and  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  the  laws  of  the  United 
States,  and  to  all  controversies  to  which  the  United  States  are 
parties.  It  had  been  contended  that  the  act  of  Congress  under 
which  this  warrant  issued,  was  unconstitutional  and  void,  be- 
cause it  conferred  a  portion  of  the  judicial  power  upon  a  sub- 
ordinate executive  officer,  whilst  the  Constitution  had  vested  the 
whole  judicial  power  in  the  courts  of  the  United  States.  Mr. 
Nicholas  said,  that  in  deciding  whether  the  power  given  by  the 
act  of  Congress  of  May,  1820,  to  the  solicitor  of  the  treasury, 
to  issue  warrants  like  the  present,  was  a  constitutional  power, 
it  was  important,  in  the  first  instance,  to  determine,  clearly  and 
distinctly,  what  was  meant  by  judicial  power.  The  judicial 
power  he  conceived  to  be  synonymous  with  the  power  of  a 
court  of  justice :  For  Blackstone,  Vol.  III.,  p.  23,  defines,  (a  de^ 
finition  taken  from  Coke  Littleton,)  a  court  to  be  a  place  wherein 
justice  is  judicially  administered.    What,  then,  were  the  powers 
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of  courts  of  justice?  They  must  be  co-extensive  with,  aod 
limited  by  the  objects  for  which  aii  courts  are  instituted  and  es- 
tablished. That  object,  as  he  understood  it,  in  its  most  enlarged 
and  genera]  sense,  was  the  decision  of  legal  controversies  or 
suits,  (either  of  a  civil  or  criminal  nature,)  between  contending 
parties.  Hence,  he  said,  it  followed,  as  a  necessary  consequence, 
that  if  there  be  no  suit  depending  for  the  redress  of  a  civil  in- 
jury, or  prosecution  for  a  public  wrong,  there  can  be  no  exercise 
of  a  judicial  power;  and  that,  therefore,  no  act  done  by  a  private 
individual,  or  by  a  public  officer,  unconnected  with  any  civil 
suit  or  criminal  prosecution,  can  be  properly  or  legally  regarded 
as  a  judicial  act  To  sustain  this  position  of  law,  that  to  call 
forth  the  exercise  of  judicial  power,  it  was  essential  that  there 
should  be  a  /ts  pendens^  he  referred  to  the  distinction  taken  in 
8  Black.  Com.  p.  3,  between  the  redress  of  injuries  which  may 
be  obtained  by  the  act  of  the  party,  and  that  to  be  afforded  by 
the  intervention  of  a  court;  and  contended,  that  the  remedy 
given  to  the  United  States,  in  the  case  of  a  delinquent  officer, 
by  the  act  of  1820,  came  within  the  former  class.  He  said, 
moreover,  that  it  was  a  remedy  founded  in  reason,  and  the  ne- 
cessity of  the  case.  He  remarked,  that  there  were  many  ana- 
logous cases  known  to  the  law;  but  relied  more  particularly 
upon  the  power  of  distress  for  rent,  which,  he  said,  bore  a  strong 
affinity  to  that  given  by  the  statute;  and  urged,  that  rent  could 
not,  with  justice  or  propriety,  be  placed  on  higher  ground,  than 
debts  due  from  a  public  officer  to  the  government  Nobody 
ever  supposed  that  a  landlord  who  distrained  for  rent  was  per- 
forming a  judicial  act  The  law,  too,  gave  him  redress  by  ac- 
tion of  debt  He  further  referred  to  provisions  in  the  collection 
laws  of  the  United  States,  1  Story,  632,  sees.  68,  69,  as  giving 
an  analogous  power  to  certain  officers  of  the  customs,  even  upon 
bare  suspicion,  to  seize  goods. 

Mr.  Nicholas  adverted  to  the  second  article  of  the  new  Con- 
stitution of  Virginia,  as  containing  a  provision  analogous  to  that, 
which  Mr.  Robertson  had  contended,  was  violated  by  this  law, 
and  which  article  of  the  state  constitution  expressly  inhibits  an 
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officer  of  one  departmeDt  of  the  government  from  exercising  any 
of  the  powers  belonging  to  the  other  departments.  But,  said 
he,  there  are  many  powers  given  by  our  laws  to  private  indi- 
viduals^  and  to  different  executive  and  mere  ministerial  officers 
of  the  government,  more  nearly  resembling  judicial  powers,  than 
that  given  by  this  act  of  Congress,  which  have  never  been  re- 
garded as  violating  the  Constitution.  If  bail  be  not  given,  when 
demandable  by  law,  the  debtor  may  be  imprisoned  at  the  in- 
stance of  the  creditor.  1  Rev.  Code,  499,  sec.  43.  If  a  writ  be 
returned  ncn  est  inventus^  the  plaintiff  may  either  take  out  a 
pluries  writ,  or  issue  an  attachment,  to  force  an  appearance,  at 
his  election.  1  Rev.  Code,  504,  sec  61.  Clerks  of  courts,  sur- 
veyors, and  commissioners  in  chancery,  make  out  their  own 
fee  bills,  which  have  the  force  of  executions,  and  if  not  paid 
when  demanded,  may  be  levied  upon  the  goods  and  chattels  of 
the  debtor.  The  auditor  is  authorized  by  law,  to  settle  claims 
against  the  state,  and  appeal  is  allowed  from  his  decision  to  the 
courts:  and  yet,  said  Mr.  Nicholas,  none  of  the  foregoing  have 
ever  been  regarded  as  judicial  powers.  Mr.  Nicholas  farther 
contended,  that  there  was  a  wide  distinction  between  the  mere 
process  and  the  judgment  of  the  court;  that  the  former  was  a 
ministerial,  the  latter  a  judicial  act;  the  former  the  means  em- 
ployed, the  latter  the  end  to  be  attained.  That  the  warrant  au- 
thorized by  the  act  of  Congress,  is  denominated  a  **  summary 
process^^  in  the  act  itself.  Mr.  Nicholas  contended,  that  the 
second  section  of  the  third  article  of  the  Constitution  of  the 
United  States,  is  strictly  applicable  to  suits  actually  depending, 
and  that  as  no  such  suit  here  existed,  the  warrant  in  this  case 
does  not  contravene  that  section. 

The  eighth  article  to  the  amendments  of  the  Constitution,  Mr. 
Nicholas  said,  had  no  application  to  the  case.  This  is  no  case 
of  bail,  no  fine  imposed,  no  excessive  punishment  inflicted;  and 
Mr.  Robertson's  fertile  imagination  could  alone  have  enabled 
him  to  discover  the  connexion.  He  had  said,  that  although  the 
law  did  not  sanction  unusual  punishment  in  terms,  yet  it  had 
the  same  effect,  by  dooming  a  man  to  perpetual  imprisonment, 
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and  feine  forte  et  dure^  unless  he  paid  a  debt,  or  gave  security. 
The  great  oppression  of  the  law  and  the  great  hardship  of  the 
case,  which  Mr.  Robertson  had  so  earnestly  insisted  upon,  Mr. 
Nicholas  alleged,  consisted  in  the  mere  fact  of  requiring  secu- 
rity for  the  {layraent  of  a  debt,  and  the  amount  of  that  security 
to  be  fixed  by  the  court,  according  to  the  circumstances  of  the 
case.  No  great  hardship,  Mr.  Nicholas  contended,  upon  one 
who  had  received  and  misapplied  the  public  money,  and  who 
knew,  or  ought  to  have  known,  the  conditions  upon  which  he 
accepted  the  ofGee  of  purser.  He  cited  instances  of  equal  rigor, 
which  were  familiar,  and  which  were  yet  never  regarded  as 
infringements  of  the  Constitution. 

A  judgment  by  surprise,  might  be  unjustly  obtained  against  an 
individual  who  could  obtain  no  redress,  either  by  injunction  or 
appeal,  without  giving  bond  and  security ;  and  a  man  could  not 
receive  a  legacy  without  doing  the  same.  Mr.  Nicholas  con- 
tended, that  the  fourth  article  of  the  amendment  to  the  Consti- 
tution was  not  violated  by  the  law,  under  which  this  warrant 
was  issued.  That  article,  he  insbted,  applies  only  to  criminal 
cases,  and  not  to  proceedings  for  the  recovery  of  debts;  and, 
in  illustration  of  this  position,  he  referred  to  the  tenth  article  of 
Bill  of  Rights  of  Virginia,  containing  an  analogous  provision, 
and  clearly  confined  to  criminal  cases.  The  case,  ex  parte 
Burford,  3  Cranch,  448,  to  which  Mr.  Robertson  had  referred 
in  support  of  this  objection,  was  a  criminal  case.  In  reply  to 
the  objection  founded  upon  the  provisions  of  the  seventh  article 
of  the  amendments  to  the  Constitution,  declaring  that  in  all 
suits  at  common  law,  the  right  of  trial  by  jury  shall  be  pre- 
served, Mr.  Nicholas  insisted,  that  the  act  of  Congress  did  not, 
in  the  slightest  degree,  encroach  upon  that  right; — ^thathe  felt 
as  sincere  a  veneration  as  the  opposing  counsel  could  do,  for 
that  invaluable  mode  of  trial,  which  he  certainly  regarded  as 
the  safest  mode  of  investigating  truth,  ever  devised  by  the  wit 
of  man;  and  as  the  chief  bulwark  of  liberty  in  every  country 
where  it  had  been  adopted.  He  said,  that  the  article  referred 
to,  applied  only  to  suits  actually  depending  at  common  laWf  as 
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contradistinguished  froqi  admiralty  causes,  and  suits  in  equity. 
Because  the  right  of  trial  by  jury,  is  guarantied  by  the  Con- 
stitution,  it  by  no  means  followed,  he  urged,  that  there  was  no 
other  legitimate  mode  of  deciding  controversies,  and  ascertain* 
ing  the  respective  rights  of  contending  parties.  On  the  con« 
trary,  every  lawyer,  and  every  man  of  ordinary  intelligence  in 
the  community  knew,  that  the  most  important  questions  of  pro* 
perty,  involving  thousands  of  dollars,  were  every  day  decided, 
without  the  intervention  of  juries.  In  the  courts  of  admiralty, 
and  in  the  chancery  courts,  in  a  great  variety  of  motions  allowed 
by  law,  and  upon  arbitration,  this  is  knovm  to  be  the  case. 
But,  said  Mr.  Nicholas,  there  is  another  conclusive  answer  to 
this  objection,  and  that  is,  that  in  this  very  case  the  party  may 
have  the  benefit  of  a  jury  trial ;  for  the  act  provides,  that  if  any 
person  shall  think  himself  aggrieved  by  any  warrant  under  this 
law,  he  may  obtain  an  injunction  to  the  warrant,  which  shall 
be  conducted  according  to  the  principles  of  a  court  of  equity, 
which  courts,  we  all  know,  have  the  power,  when  they  may 
deem  it  necessary,  to  establish  any  controverted  fact,  to  invoke 
the  aid  of  a  jury. 

Mr.  Nicholas  continued,  that  he  had  now,  he  believed,  an* 
swered  all  the  objections  urged  by  Mr.  Robertson,  growing  out 
of  a  supposed  conflict  between  the  acts  of  Congress,  and  the 
Constitution  of  the  United  States,  and  it  only  remained  for  him 
to  examine  some  objections  founded  xjspon  what  Mr.  Robertson 
regarded  as  irregularity  in  the  proceedings.  That  gentleman, 
he  said,  had  contended,  that  as  this  was  an  extremely  harsh 
and  rigorous  law,  the  Court  was  bound  to  give  to  it  the  strictest 
possible  construction,  and  to  see  that  it  was  literally  pursued. 
He  then  objected,  that  the  warrant,  did  not  aver  a  failure  to  set- 
tle his  account  in  the  manner  required  by  law ;  but,  said  Mr. 
Nicholas,  the  act  authorizes  the  warrant  not  only  upon  failure 
to  settle  his  account,  but  also  on  failure  to  pay  over  the  money, 
which  last  is  expressly  averred  in  the  warrant  It  had  been 
objected  by  Mr.  Robertson,  that  this  was  a  settled  account,  and 
hat  the  officers  of  the  treasury,  had  no  right  to  open  settled  ac- 
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counts,  as  otherwise,  there  never  would-be  an  end  of  investiga- 
tion; but  it  was  urged  by  Mr.  Nicholas,  that  although  the 
account  was  settled  upon  fhe  treasury  books,  the  government 
was  not  concluded  thereby.  The  settled  account  does  not  em- 
brace debits  included  in  this  account;  and  although  he  may 
have  fairly  disbursed  and  accounted  for,  all  the  money  with 
which  he  was  charged  on  that  account,  it  does  not  exonerate 
him  from  responsibility  in  regard  to  sums  not  included  in  the 
former  account,  but  with  which  he  is  properly  chargeable,  and 
for  which,  he  admits  himself  justly  chargeable,  in  his  letter  of 
the  12th  of  March,  1833,  which  has  been  read  to  the  court 

It  had  been  further  objected,  that  this  was  not  such  a  stated 
account  as  warrants  this  process,  because  it  should  show  what 
amount  was  really  due  to  the  United  States,  and  not  merely 
what  was  claimed ;  and  that  a  part  of  the  charge  of  f  10,000 
was  admitted,  upon  the  face  of  the  account,  not  to  be  due ;  but, 
said  Mr.  Nicholas,  Randolph  has  admitted  the  correctness  9f  the 
charge,  and  he  is  liable,  moreover,  upon  the  principle  of  the  con* 
fusio  bonorumf  whereby,  when  one  man  wilfully  mixes  his  goods 
with  another's,  in  such  a  way  as  to  prevent  them  from  being 
distinguished,  the  individual,  who  produces  this  confusion,  shall 
bear  the  whole  loss.  2  Blacst.  Com.  405.  Mr.  Robertson*had 
contended,  that  this  account  was  not  stated  by  the  proper  of- 
ficer ;  but,  to  disprove  this  proposition,  Mr.  Nicholas  referred 
to  IngersoU's  Digest,  pp.  7  and  8,  *<  Accounts,"  sections  4  and  9. 
In  reply  to  an  objection,  that  the  warrant  did  not  aver  a  failure 
to  pay  over  the  money  within,  the  time  required  by  law,  it  was 
insisted,  that  the  warrant  referred  expressly  to  the  law,  and 
was  sufficiently  certain.  And,  in  regard  to  the  allegation  that 
the  warrant  did  not  specify  upon  what  account,  or  for  what 
particular  department  of  the  government  the  appropriation  was 
made,  Mr.  Nicholas  contended  that  it  clearly  appeared  from 
the  face  of  the  warrant,  and  also  from  Randolph's  own  admis- 
sions, that  it  was  on  account  of  the  navy  department 

Mr.  Nicholas  contended,  moreover,  that  the  court  upon  the 
return  of  a  habeas  corpus^  will  not  look  into  the  regularity  of 
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the  proceedings  upon  which  a  judgment  is  founded,  in  pursu- 
ance of  which,  a  party  is  taken  into  custody ;  but  that  they 
will  only  inquire,  whether  a  sufficient  probable  cause  existed, 
to  warrant  the  commitment,  and  that  in  a  case  of  this  sort, 
they  have  not  the  powers  of  a  court  of  error ;  in  support  of 
which  positions,  he  referred  to  Rex  v.  Suddis,  1  East,  306,  and 
to  United  States  v.  Johns,  4  Dallas,  412.  Mr.  Robertson  had  con- 
tended that  the  warrant  contained  no  such  description,  and  that 
there  was  no  proof  that  Randolph  was  such  an  officer  as  was 
contemplated  by  the  act ;  that  he  was  described  as  <'  acting  pur- 
ser;" that  he  could  not  have  been  a  regular  purser,  because  he 
assumed  the  duties  immediately  upon  the  death  of  Timberlake  in 
the  Mediterranean,  and  could  not,  therefore,  have  been  regularly 
appointed.  In  answer  to  which  suggestion  of  Mr.  Robertson, 
Mr.  Nicholas  laid  down  this  principle  of  law;  that  whenever  it 
is  manifest  that  a  party  has  acted  in  discharge  of  the  duties  of 
an  office,  and  is  an  officer  de  faciOj  althongh  there  may  be  no 
proof  of  any  regular  appointment,  he  is.  nevertheless,  as  respon- 
sible  for  his  acts,  as  if  he  had  been  appointed  in  the  most  formal 
manner.  In  support  of  which  position,  he  referred  the  Court  to 
the  following  cases:  Berryman  v.  Wise,  4  T.  R.  366,  Potter  o. 
Luther,  3  Johns.  R^p.  431,  and  People  v.  Collins,  7  lb.  549.  He 
also  referred  to  5  Bac  Abr.,  for  this  position,  that  every  man 
is  a  public  officer,  who  hath  any  duty  concerning  the  public. 
Mr.  Nicholas  adverted,  in  illustration  of  the  principle  contended 
for,  to  the  case  of  an  executor  de  son  tortt  who  derives  no  au- 
thority from  the  testator,  but  who  assumes  the  office  by  his  own 
intrusion  and  interference;  and  yet  is  held  responsible  in  law 
for  all  his  acts  connected  with  the  estate,  equally  with  an  exe- 
cutor who  had  been  regularly  appointed  and  qualified. 

But,  said  Mr.  Nicholas,  Mr.  Robertson  has* admitted  Ran- 
dolph's liability  to  a  certain  extent,  but  contends  that  he  is  not 
amenable  to. this  process;  but  if  he  is  liable  at  all,  he  must  be 
subject  to  all  the  obligations  annexed  to  the  office ;  which  he 
held  de/actOf  if  not  dejure*   The  case  of  The  Auditor  v.  Dry- 
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deo,  (p.  703,)  referred  to  by  Mr.  RobertsoD,  in  8  Leigh,  has  no 
application  to  the  case.  The  warrant  was  directed  to  the  mar* 
shal  of  the  Eastern  District  of  Virginia,  and  it  was  necessary 
to  aver  in  the  warrant,  that  Randolph  resided  in  the  district 
Writs  of  capias  ad  respondendum  never  describe  defendants  as 
residents  of  any  particular  county,  though  the  law  requires 
them  to  issue,  in  the  first  instance,  to  the  county  where  the  de* 
fendants  reside.  Mr.  Nicholas  referred  to  8  Story,  1622,  to 
show  that  the  laws  of  the  United  States  intended  to  provide  for 
the  cases  of  pursers  on  distant  service,  who  might  act  without 
giving  bond  and  security;  and  he  contended,  that  the  necessity 
of  the  case  required,  that  naval  commanders  should  have  the 
power  of  appointing  temporary  pursers,  in  case  of  the  death  of 
a  regular  purser. 

Mr.  Nicholas  concluded  by  remarking,  that  the  act  of  Con- 
gress, under  which  this  (Hroceeding  was  instituted,  had  been  in 
force  for  thirteen  years,  and  that  it  had  boen^cted  upon  in  this 
state,  on  at  least  two  former  occasions,  viz:  in  the  case  of  Tay* 
lor,  and  the  case  of  Robertson,  the  collector  at  Petersburg:  and 
he  thought  it  more  than  probable,  that  it  had  been  enforced  in 
other  states,  but  that  this  was  the  first  time  it  had  ever  been  re* 
sisted  as  unconstitutional;  it  seemed,  however,  to  be  the  fashion 
of  the  times,  to  raise  constitutional  questions,  and  to  nullify  acts 
of  Ckmgress. 

Mr.  Leigh  concluded  the  argument  on  behalf  of  the  petitioner. 

The  judges  delivered  their  opinions,  as  follows: 

Barbour,  J. — This  is  a  habeas  carpus,  issued  by  this  Court, 
upon  the  application  of  Robert  B.  Randolph,  alleging  that  he 
was  imprisoned  by  the  marshal  of  the  Eastern  District  of  Vir- 
ginia, without  lawful  authority. 

The  marshal  returns  as  the  cause  of  the  detainer  of  the  party, 
a  warrant  of  distress,  issued  by  the  solicitor  of  the  treasury  of 
the  United  States,  against  Randolph,  for  a  sum  of  money,  stated 
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in  the  warrant  to  be  due  from  him  to  the  United  States,  and 
which  he  has  failed  to  pay  in  the  manner,  and  at  the  time  re- 
quired by  law;  which  warrant  was  issued  under  the  third  sec* 
tion  of  the  act  of  the  15th  of  May,  1820,  concerning  the  treasury 
department  From  the  warrant,  and  the  account  annexed  to 
it,  and  referred  to,  as  part  of  it,  it  appears  that  the  sum  claimed 
from  the  party,  is  claimed  as  being  due  from  him,  a  lieutenant 
in  the  navy,  as  acting  pm^seff  on  board  the  frigate  Constitution, 
for  his  transactions  in  that  character  in  the  year  1828.  It 
ai^ars,  from  another  document  produced  by  the  party,  duly 
authenticated  by  the  fourth  auditor,  and  sanctioned  by  the 
comptroller,  that  Randolph  had,  in  October,  1828,  settle  his 
account  as  acting  purser  on  board  the  Constitution;  but,  not- 
withstanding this  previous  settlement,  the  account  on  which  the 
warrant  of  distress  was  issued,  under  which  the  party  is  im- 
prisoned, is  one  stated  at  the  treasury  of  the  United  States,  in 
February,  1833,  against  him  as  late  acting  purser  of  the  frigate 
Constitution,  for  the  same  period  embraced  in  the  account  above 
mentioned  to  have  been  settled  in  October,  1828;  the  present 
fourth  auditor  of  the  treasury,  having  opened  the  former  ac- 
count, and  re-stated  it,  so  as  to  produce  the  result  stated  in  the 
account  of  February,  1833,  beforementioned,  upon  the  ground, 
as  appears  from  the  face  of  this  last  account,  of  the  subsequent 
discovery  of  errors  and  omissions,  since  the  settlement  of  that 
of  1828. 

Upon  this  state  of  facts,  the  party's  counsel  have  argued,  that 
he  is  entitled  to  be  discharged ;  and  in  the  course  of  the  argu- 
ment, have  brought  into  discussion,  many  and  various  points, 
the  first  of  which  is  of  the  gravest  import :  it  calls  in  question, 
directly,  the  constitutionality  of  the  act  of  Congress,  under  which 
this  proceeding  is  had.  The  decision  of  a  question  of  this  sort, 
is  certainly  the  highest,  and  most  solemn  function,  which  the 
judiciary  could  be  called  upon  to  perform;  for,  as  was  said 
with  sententious  brevity  by  the  Court,  in  one  of  the  earliest 
cases  on  this  subject,  it  involves  the  inquiry,  whether  the  will 
of  the  representatives,  as  expressed  in  the  law,  is,  or  is  not,  in 
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conflict  with  the  will  of  the  people,  as  expressed  in  the  Consti- 
tutioD.  Great,  however,  as  is  the  responsibility  involved  in  this 
exercise  of  judicial  power,  I  should  meet  it  without  difliculty, 
if  it  were  necessary  to  the  decision  of  this  cause.  But  I  fully 
concur  in  the  sentiment  of  counsel,  that  whilst,  on  a  proper  oc- 
casion, it  ought  to  be  met  with  firmness,  on  the  other  hand,  it 
is  the  part  of  wisdom,  to  decline  the  decision  of  such  a  question 
when  not  necessary. 

From  the  view  which  I  have  taken  of  this  case,  I  do  not 
consider  it  necessary,  and  shall  therefore  pass  it  without  further 
remark.  It  is  wholly  irrelative  to  the  merits  of  this  case,  to  in- 
quire,  whether  there  may  not  have  been  error  committed  by  the 
auditor,  in  the  stating  of  the  account,  on  which  this  proceeding 
is  founded ;  because,  we  are  not  sitting  here,  to  reverse  this 
case,  as  an  appellate  court,  on  a  writ  of  error,  nor,  is  it  before 
us,  as  the  proceedings  of  special  jurisdictions  in  England  are 
before  the  king's  bench,  by  certiorarL  In  either  of  those  aspects, 
the  decision  which  we  should  be  called  upon  to  make,  would 
depend  upon  the  result  of  the  inquiry,  whether  there  was,  or 
was  not,  error  in  the  proceedings ;  but,  sitting  as  we  are,  upon 
a  habeas  corpus^  the  question  is  not,  whether  there  is  error  in 
the  proceedings,  but,  whether  there  was  jurisdiction  of  the  case, 
in  the  auditor  of  the  treasury.  It  was  settled  as  early  as  the 
great  Marshalsea  case,  in  10  Coke,  76,  and  the  principle  has 
never  been  departed  from,  that  where  a  court  has  jurisdiction, 
and  proceeds  in  verso  ordine^  or  erroneously,  there  the  proceed- 
ing is  only  voidable ;  but  where  the  court  has  not  jurisdiction 
of  the  case,  there  the  whole  proceeding  is  coram  nonjudice^  and 
void :  the  books,  both  English  and  American,  abound  in  cases 
exemplifying  this  principle. 

But  a  habeas  corpus  will  not  lie,  where  the  imprisonment  is 
under  voidable  process,  but  only  where  it  is  merely  void ;  for 
void  process  is  the  same  thing  as  if  there,  were  none  at  all ;  and 
then  the  party  is  in  eflect  imprisoned,  without  any  authority 
whatever.  Hence,  the  question  would  seem  naturally  to  arise, 
whether  the  auditor  had  jurisdiction  in  the  case— in  other  words. 
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whether  the  person  and  the  subject  matter  are  such  as  to  bring 
the  case  within  the  provisions  of  the  act  of  Congress — ^for  these 
are  the  criteria  of  jurisdiction.  This  question  was  elaborately 
argu^  at  the  bar»  and  I  have  considered  it  with  great  care.  I 
forbear,  however,  to  enter  into  the  discussion  of  it  here ;  be- 
cause, although  it  should  be  clearly  made  out,  that  the  auditor 
had  once  had  jurisdiction,  yet  upon  the  facts  in  this  case,  another 
question  arises,  which,  in  my  opinion,  is  decisive  of  the  case ; 
and  that  is,  after  the  auditor  shall  once  have  settled  an  account 
of  a  public  officer,  and  closed  it,  as  in  this  case,  is  it  competent 
for  him  at  an  after  time,  upon  an  allegation  of  error,  or  omis- 
sion, or  for  other  cause,  to  open  it,  re-state  it,  and  upon  the  ac- 
count thus  re-stated,  to  institute  proceedings  by  a  warrant  of 
distress  against  the  debtor  7  I  think  it  is  not  Let  us  try  the 
question  by  reference  to  some  analogous  cases.  I  take  it  to  be 
a  sound  principle,  that  when  a  special  tribunal  is  created,  with 
limited  power,  and  a  particular  jurisdiction,  that  whenever  the 
power  given  is  once  executed,  the  jurisdiction  is  exhausted  and 
at  an  end — that  the  person  thus  invested  with  power  is,  in  the 
language  of  the  l^w^  functus  cficia.  This  proposition  is,  I  think, 
sustained  by  the  case  in  6  Bingham,  85,  where  it  is  said  by  the 
court,  that  when  a  magistrate,  who  has  power  to  convict,  has 
once  convicted,  his  jurisdiction  is  at  an  end — he  is  functus  qf- 
ficuh{2)  Could  he,  at  any  after  time,  upon  some  supposed  error, 
quash,  or  in  any  way  impair,  the  efficiency  of  his  own  convic- 
tion 7  Suppose  a  controversy  to  have  been  submitted  to  arbitra- 
tors, and  that  they  had  made  a  final  award,  and  delivered  it,  could 
they  afterwards,  on  their  own  mere  motion,  change,  or  set  aside 
their  own  award  7  Lest,  however,  it  might  be  supposed  that 
there  might  be  any  thing  peculiar  in  this  case,  by  reason  of 
their  being  judges  of  the  parties'  own  choosing,  let  us  suppose 
some  cases  of  special  jurisdiction,  or  powers  given  by  law. 
Under  the  acts  imposing  direct  taxes,  assessors  were  appointed 

(9)  Creppf  0.  Durden,  Cowper,  640,  cited  and  approved  by  Uic  court,  in  BiiHi 
9.  CdleU,  6  Bingham,  85;  19  Eng.  Com.  Law  Rep.  ll-lA^Ediior.] 
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to  value  the  lands  and  slaves  of  the  country,  with  a  view  to  a 
just  apportionment.  After  they  had  made  and  completed  their 
assessment,  so  that  it  was  once  communicated,  agreeably  to  the 
requirements  of  the  law,  could  they  afterwards,  in  any  manner, 
have  altered  it,  so  as  to  change  the  valuation  ?  Suppose  that 
commissioners  of  bankruptcy  had  once  decided  in  a  given  case 
— that  the  party  was  a  trader,  that  he  had  committed  an  act 
of  bankruptcy — and  had,  in  all  respects,  completely  executed 
the  power  conferred  upon  them,  could  they  afterwards,  by  their 
own  authority,  have  vacated,  or  set  aside  their  act  ?  Finally, 
suppose  that  the  commissioners  appointed  (under  any  one  of  the 
treaties,  under  which  we  procured  an  indemnity  from  Spain, 
France,  or  Naples,)  to  adjudge  the  claims  of  our  citizens,  had 
fully  executed  that  trust— liad  made  and  announced  an  entire 
distribution  of  the  fund;  could  they,  at  an  after  time,  have 
varied  their  own  adjudication  ?  In  all  the  cases  which  I  have 
put,  I  inquire  into  the  power  of  the  special  jurisdiction,  of  its 
own  mere  authority  to  alter  or  impair,  what  they  had  done. 
Examples  might  be  indefinitdy  multiplied ;  these  are  sufficient 
to  illustrate  my  idea,  viz.,  that  whenever  a  special  jurisdiction 
has  once  executed  the  power  with  which  it  was  invested,  their 
power  is  at  an  end,  as  to  the  subject  in  relation  to  which  it  has 
been  executed.  Let  us  trace  the  injurious  consequences  of  a 
contrary  doctrine.  Until  the  power  of  the  auditor  is  once  exe- 
cuted, the  officer  knows  that  it  is  his  duty  to  account,  and  hav- 
ing accounted,  to  pay.  But  if,  after  the  account  had  once  been 
stated  and  closed,  he  could  open  it  again,  how  often,  and  within 
what  period  of  time,  shall  he  do  it?  There  is  obviously  no  limi- 
tation, either  as  to  length  of  time,  or  to  frequency.  Suppose, 
after  once  stating  it,  and  then  opening  it,  and  re-stating  it  upon 
alleged  error,  he  should  think  he  had  discovered  error,  he  must 
open  and  re-state  it  again.  It  will  be  observed,  too,  that  though 
the  auditor  in  this  case  did  give  the  party  notice,  the  law  does 
not  require  it;  unless,  therefore,  he  shall  be  restrained  to  one  set- 
tlement, it  would  be  competent  to  him,  years  after  the  death  of 
the  original  party,  without  notice,  in  the  absence  of  his  repre- 
sentatives, who  might  be  dispersed  through  the  United  States, 
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and  iu  the  absence  of  all  proof^on  their  part,  to  resettle  the  ac- 
count in  a  manner  which  would  produce  great  injustice.    But, 
again:  If  it  be  competent  to  him  to  open  the  account  in  favour 
of  the  United  States,  the  converse  of  the  proposition  must  be 
equally  true,  upon  the  principles  of  justice ;  it  must  be  compe- 
tent to  him  also,  after  the  lapse  of  years,  to  open  it  against  the 
United  States,  and  in  favour  of  the  party.  Might  not  this  course 
most  injuriously  affect  the  public  interest  ?  It  seems  to  me,  that 
a  doctrine,  which  leads  to  such  consequences,  cannot  be  sound; 
and  that  the  government  is  not  without  ample  remedy,  though 
this  power  shall  be  denied  to  the  auditor.    I  suppose  there  can 
be  no  doubt,  that  a  bill  in  equity  would  lie,  to  surcharge  and 
falsify,  as  in  case  of  a  settled  account  between  individuals;  and 
moreover,  according  to  the  doctrine  of  the  Supreme  Court,  11 
Wheat  237,  (Perkins  v.  Hart,)  even  ai  law^  although  a  settled 
account  would  be  prima  facie  evidence,  yet  it  could  recover, 
upon  proving  mistakes  or  omissions,  any  sum,  of  which  it  had 
been  thus  unjustly  deprived.  Nobody  doubts  the  power  of  the 
auditor  to  settle  the  accounts  of  the  public  officers  from  time 
to  time,  as  they  shall  fail  to  account,  or  pay,  any  sums  accruing 
after  previous  settlements ;  the  objection  is,  to  resettling  an  ac- 
count once  settled,  and  which  must  have  imported  to  have  been 
a  foil  and  final  settlement,  at  the  time  when  made ;  for  the  law 
requires  that  to  be  done. 

I  have  felt  some  difficulty  upon  the  question,  whether  a  habeas 
corpus  could  be  sustained  in  favour  of  a  party  imprisoned  under 
civil  process,  as  in  this  case.  The  difficulty  arose  from  the 
doubt  expressed  by  two  high  authorities,  although  decided  by 
neither.  In  Ex  parte  Wilson,  0  Cranch,  52,  the  party  was  ar- 
rested by  a  capias  ad  satisfaciendum,  and  was  in  prison  bounds. 
An  application  was  made  for  a  habeas  corpus,  on  the  ground, 
that  the  creditor  had  refused  to  pay  his  daily  allowance.  The 
court  said  it  was  not  satisfied  that  a  habeas  corpus  was  the  pro- 
per remedy,  in  a  case  of  arrest,  under  civil  process.  In  15 
Johns.  152,  (Cable  v.  Cooper,)  the  Supreme  Court  of  New  York, 
except  one  of  the  judges,  express  the  same  doubt,  and  refer  to 
the  case  in  Cranch.  The  judge,  in  delivering  the  opinion  of  the 
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court,  says,  if  it  were  necessary  to  decide  the  point,  he  should 
say,  it  would  not  lie  in  such  a  case. 

I  suppose  that,  probably,  the  doubt  originated  from  this  fact 
The  celebrated  Habeas  Corpus  Act  of  31  Charles  II.  which,  as 
Judge  Kent,  in  his  Commentaries,  says,  is  the  basis  of  almost 
all  the  American  statutes  on  the  subject,  and  which,  in  practice, 
by  reason  of  its  valuable  provisions  for  insuring  speedy  action, 
has  almost  superseded  the  common  law,  has  been  held  in  Ei^- 
land  to  be  confined  to  criminal  cases.  All  the  judges  of  Eng- 
land in  answer  to  a  question  propounded  to  them  by  the  house 
of  lords,  answered:  That  it  did  not  extend  to  any  case  of  im- 
prisonment, detainer,  or  restraint  whatsoever;  except  cases  of 
commitment  for  criminal,  or  supposed  criminal  matters,  3  Bac 
488,  iwie.  At  the  same  time  this  question,  in  substance,  was 
put  to  them :  whether  if  a  person  imprisoned  apply  for  a  habeas 
corpus  ad  stdjiciendumf  at  common  law,  and  make  affidavit 
that  he  does  not  believe  that  his  imprisonment  is  by  virtue  of  a 
commitment,  for  any  criminal,  or  supposed  criminal  matter, 
would  such  affidavit,  as  the  law  then  stood,  be  probable  cause 
for  awarding  the  writ  7  The  question  being  objected  to,  was 
not  put  This  would  seem  to  leave  the  point  in  an  unsettled 
state.  Yet  there  are  two  books  of  authority,  which,  I  think, 
sustain  the  doctrine,  that  the  writ  is  not  confined  to  criminal 
cases.  Blackstone,  in  Vol  III.  p.  132,  says,  that  the  great  and 
efficacious  writ  in  aU  manner  of  illegal  confinement  is  the  habeas 
corpus  ad  subjiciendum.  Bacon,  Vol.  III.  421,  says :  whenever 
a  person  is  restrained  of  his  liberty,/by  being  confined  in  a  com- 
mon jail,  or  by  a  private  person,  whether  it  be  for  a  criminal 
or  dtdl  cause,  he  may  regularly,  by  habeas  corpus,  have  his 
body,  and  cause,  removed  to  some  superior  jurisdiction,  &c. 

Now,  the  act  of  Congress,  authorizes  us  to  issue  the  writ, 
^*  fqr  the  purpose  of  inquiring  into  the  cause  of  commitment'' 
Upon  this,  the  Supreme  Court,  in  3  Peters,  201,  Ex  parte  Wat- 
kins,  remarks,  ^  that  no  law  of  the  United  States  prescribes  the 
cases  in  which  this  great  writ  shall  be  issued,  nor  the  power  of 
the  court  over  the  party  brought  up  by  it  The  term  is  used 
in  the  Constitution,  as  one  which  is  well  understood.  This  gene- 
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ral  reference  to  a  power  which  we  are  required  to  exercise, 
without  any  precise  definition  of  that  power,  imposes  on  us  the 
necessity  of  making  some  inquiry  into  its  use,  according  to  that 
law,  which  is,  in  a  considerable  degree,  incorporated  in  our 
own." 

If,  in  making  this  inquiry,  we  were  to  consult  the  British  sta- 
tute alone,  we  should  find  it,  as  already  stated,  confined,  in  its 
construction,  to  criminal  cases. 

But,  if  we  look  to  the  common  law  authorities  which  I  have 
mentioned,  it  seems  to  me,  that  we  are  justified  in  applying  it 
to  a  case  of  civil  process. 

Indeed,  we  know  it  to  have  been  repeatedly  applied  in  Eng- 
land to  the  domestic  relations  of  life,  such  as  the  liberation  of  a 
wife  from  the  unjust  restraint  of  a  husband,  and  a  child  from 
that  of  a  parent. 

And  certainly,  we  are  well  warranted  in  making  this  refer- 
ence to  the  common  law ;  because,  although  it  is  admitted  by 
all,  that  it  is  not  a  source  of  jurisdiction,  yet  it  is  habitually, 
rightfully,  nay,  necessarily  referred  to  for  the  definition  and 
application  of  terms;  indeed,  there  are  many  terms  in  the  Con- 
stitution, which  could  not  otherwise  be  understood. 

Nor  do  even  the  doubts  expressed  in  the  cases  from  Cranch 
and  Johnson,  apply  to  this ;  for  both  of  those  were  on  process 
of  civil  execution,  issuing  from  a  court  of  record  and  general 
jurisdiction ;  whereas,  this  is  a  case  of  process,  issuing  from  a 
special  jurisdiction,  which  can  neither  be  supervised  by  certi(h 
rarif  nor  re-examined  by  writ  of  error.  In  this  case,  then,  if  a 
kaheoB  corpus  would  not  lie,  there  would  be  no  relief  from  im- 
prisonment without  lawful  authority.  In  cases  of  execution 
firom  courts  of  record,  the  courts  themselves  can  quash  it,  if  it 
do  not  conform  to  the  judgment ;  if  it  do,  and  that  judgment  be 
erroneous,  it  can  be  corrected  in  a  court  of  appellate  jurisdic- 
tion. Upon  the  whole  view  of  the  subject,  I  am  of  opinion  that 
the  party  should  be  discharged. 

Marshall,  C.  J. — Robert  B.  Randolph,  late  acting  purser  of 
the  frigate  Constitution,  was  brought  into  court,  on  a  writ  of 
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kabeas  eorpuSf  and  a  motion  is  now  made  for  his  discharge  from 
imprisonment 

The  writ  was  directed  to  the  marshal  of  this  district*  in  whose 
custody  he  is.  The  return  of  the  officer,  shows  the  cause  of 
caption  and  detention,  to  be  a  warrant  issued  by  the  accounting 
officers  of  the  treasury,  under  authority  of  the  act  passed  the 
15th  day  of  May,  1820;  which,  after  reciting  that  Robert  B. 
Randolph,  late  acting  purser  of  the  United  States  frigate  Con- 
stitution, stands  indebted  to  the  United  States  in  the  sum  of 
$25,007*83,  agreeably  to  the  settlement  of  his  account,  made 
by  the  proper  accounting  officers  of  the  treasury,  and  has  failed 
to  pay  it  over  according  to  the  **  act  for  the  better  organization 
of  the  treasury  department,"  commands  the  said  marshal  to 
make  the  said  sum  of  •  25,007  83  out  of  the  goods  and  chattels 
of  the  said  Randolph ;  and  in  default  thereof,  to  commit  his 
body  to  prison,  there  to  remain  until  discharged  by  due  course 
of  law.  If  these  proceedings  fail  to  produce  the  said  sum  of 
money,  the  warrant  is  to  be  satisfied  out  of  his  lands  and  tene- 
ments. 

The  return  shows  that  the  body  of  the  said  Robert  B.  Ran^ 
dolph  was  committed  to  pnson,  and  is  detained  by  virtue  of 
this  process. 

Several  objections  have  been  taken  to  the  legality  of  the  war* 
rant ;  the  first  and  most  important  of  which  is,  that  the  act  of 
Ccmgress,  under  the  authority  of  which  it  issued,  is  repugnant 
to  the  Constitution  of  the  United  States.  If  this  objection  be 
sustained,  the  warrant  can  certainly  convey  no  authority  to  the 
officer  who  has  executed  it,  and  the  imprisonment  of  Mr.  Ran- 
dolph is  unlawful. 

The  counsel  of  the  prisoner  rely  on  several  parts  of  the  Con- 
stitution, which  they  suppose  to  have  been  violated  by  the  act 
in  question.  The  first  section  of  the  third  article,  which  esta- 
blishes the  judicial  department,  and  the  seventh  amendment, 
which  secures  the  trial  by  jury  in  suits  at  common  law,  are 
particularly  selected  as  having  been  most  obviously  violated. 

No  questions  can  be  brought  before  a  judicial  tribunal  of 
greater  delicacy  than  those  which  involve  the  constitutionality 
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of  a  legidative  act  If  they  become  indispensably  necessary 
to  the  case,  the  Court  must  meet  and  decide  them ;  but  if  the 
case  may  be  determined  on  other  points,  a  just  respect  for  the 
l^blature  requires,  that  the  obligation  of  its  laws  should  not  be 
unnecessarily  and  wantonly  assdied. 

The  act  of  Congress,  under  the  authority  of  which  the  pro- 
cess by  which  Mi".  Randolph  is  imprisoned  was  issued,  makes 
it  the  duty  of  certain  officers  of  the  treasury  to  settle,  and  cause 
to  be  stated,  the  accoubt  of  any  collector  of  the  revenue,  &C.9 
who  shall  fail  to  render  his  account,  or  pay  over  the  same  in 
the  manner,  or  in  the  time  required  by  law,  exhibiting  truly  the 
amount  due  to  the  United  States,  and  certifying  the  same  to 
the  agent  of  the  treasury,  who  is  authorized,  and  Required  to 
issue  a  warrant  of  distress  against  such  delinquent  officer  and 
his  sureties,  directed  to  the'  marshal  of  the  district  in  which  such 
delinquent  officer  and  his  surety,  or  sureties  shall  reside ;  which 
officer  is  commanded  to  make  good  the  money  appearing  to  be 
due  to  the  United  States,  by  seizing,  and  selling  the  goods  and 
chattels  of  such  delinquent  officer  and  his  sureties,  and  by  com« 
mitting  the  body  of  such  delinquent  officer  to  prison,  there  to 
remain  until  discharged  by  due  course  of  law. 

If  this  ascertainment  of  the  sum  due  to  the  government,  and 
this  issuing  of  process  to  levy  the  sum  so  ascertained  to  be  due, 
be  the  exercise  of  any  part  of  the  judicial  power  of  the  United 
States,  the  law  which  directs  it,  is  plainly  a  violation  of  the  first 
section  of  the  third  article  of  the  Constitution,  which  declares, 
that  '<  the  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  and  in  such  inferior  courts  as  Congress  shall 
from  time  to  time  ordain  and  establish.  The  judges,  both  of  the 
supreme  and  inferior  courts,  shall  hold  their  offices  during  good 
behaviour."  The  judicial  power  extends  to  '^  controversies  to 
which  the  United  States  shall  be  a  party.*' 

The  persons  who  are  directed  by  the  act  of  Congress  to  as- 
certain the  debt  due  from  a  delinquent  receiver  of  public  money, 
and  to  issue  process  to  compel  the  payment  of  that  debt,  do  not 
compose  a  court  ordained  and  established  by  Congress,  nor  do 
they  hold  offices  during  good  behaviour.  Their  offices  are  held 
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at  the  pleasure  of  the  President  of  the  United  States.  They  are, 
consequently,  incapable  of  exercising  any  portion  of  the  judicial 
power,  and  the  act  whicl\  attempts  to  confer  it,  is  absolutely 
void.  In  considering  the  validity  of  this  act,  therefore,  it  is 
necessary  to  discard  every  idea  of  its  conferring  judicial  power. 
We  must  not  view  the  statement  or  certificate  of  the  account 
as  a  judgment,  or  the  warrant  which  coerces  payment,  as  judi- 
cial process.  They  must  be  viewed  as  mere  ministerial  acts 
performed  by  mere  ministerial  agents.  *They  cannot  be  other- 
wise sustained. 

I  will,  for  the  present  assume,  that  the  power  of  collecting 
taxes,  and  of  disbursing  the  money  of  the  public,  may  authorize 
the  legisbtture  to  enact  laws  by  which  the  agents  of  the  exe- 
cutive may  be  empowered  to  settle  the  accounts  of  all  receiv- 
ing and  disbursing  officers,  and  to  issue  process  in  the  nature 
of  an  execution,  to  compel  the  payment  of  any  sum  alleged  to 
be  due.  But  these  agents  are  purely  ministerial,  and  their  acts 
are,  necessarily,  to  be  treated  only  as  ministerial  acts.  The  n^ 
evitable  consequence  is,  that  their  validity  must  be  decided  by 
those  legal  principles  which  govern  all  acts  of  this  character. 
These  require,  that  the  authority,  whether  given  by  a  legislative 
act,  or  otherwise,  must  be  strictly  pursued.  Such  agents  can- 
not act  on  other  persons,  or  on  other  subjects,  than  those  marked 
out  in  the  power,  nor  can  they  proceed  in  a  manner  diflerent 
from  that  it  prescribes. 

This  is  a  general  rule,  applicable  to  such  cases  generally ;  it 
applies  with  peculiar  force  to  that  now  before  the  Court. 

I  will  not  attempt  to  detail  the  severities  and  the  oppression 
which  may  follow  in  the  train  of  this  law,  if  execiited  in  con- 
tested cases.  They  have  been  brought  into  full  view  by  coun- 
sel, in  their  arguments,  and  I  will  not  again  present  them.  It 
may  be  said  with  confidence,  that  the  legislature  has  not  passed 
any  act  which  ought,  in  its  construction,  to  be  more  strictly 
confined  to  its  letter.    By  this  rule  its  words  will  be  examined. 

The  first  objection  to  this  warrant  is,  that  Mr.  Randolph  is 
not  one  of  those  persons  on  whom  the  law  was  designed  to 
operate. 
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The  act  does  not  declare  that  every  debtor  of  the  public  shall 
be  subject  to  this  summary  process.    The  particular  persons 
against  whom  it  may  be  us^  are  enumerated.    Those  stated 
in  the  second  section  are,  **  any  collector  of  the  revenue,  re- 
ceiver of  the  public  money,  or  any  other  officer  who  shall  have 
received  the  public  money,  before  it  is  paid  into  the  treasury  of 
the  United  States.**    The  obvious  construction  of  these  words 
is,  I  think,  that  they  describe  persons  who  hold  offices  under 
government,  to  whose  hands  the  public  money  comes  before  it 
reaches  the  treasury.    A  collector  of  the  revenue  is  an  officer 
of  this  description ;  so  is  a  receiver  of  the  public  money ;  and 
the  following  words,  "  or  other  officer  who  shall  have  received 
the  public  money  before  it  is  paid  into  the  treasury  of  the  United 
States,*'  demonstrated  the  kind  of  persons  who  were  in  the  mind 
of  the  legislature.  The  subsequent  words  preserve  the  idea,  that 
regularly  appointed  officers  only  were  intended.  The  word  of- 
ficer, is  retained,  and  is  regularly  used  throughout  the  section, 
blowing  plainly,  that  no  other  debtor  than  one  who  was  pro- 
perly designated  by  the  term  officer,  was  contemplated  by  the 
act    Throughout  the  section,  too,  the  sureties  of  such  officer 
are  regularly  connected  with  him,  and  subjected  to  the  same 
process,  so  far  as  respects  their  property.    I  do  not  mean  to 
say,  that  the  liability  of  the  officer  is  made  to  depend  on  his 
having  actually  executed  an  official  bond  with  sureties.    I  do 
not  mean  to  say  that  an  officer,  regularly  appointed,  who  should 
receive  the  money  of  the  public  before  the  execution  of  his 
bond,  might  not  be  liable  to  this  treasury  execution.    But  I 
mean  to  say,  that  this  language  proves  incontestably  that  the 
legislature  contemplated  those  officers  only,  who  were  required 
to  give  bond  with  surety,  as  the  objects  of  the  law.    The  sure- 
ties are  spoken  of  throughout,  as  inseparable  from  the  officer, 
as  existing  whenever  the  officer  exists. 

This  section  does  not  comprehend  the  case  of  a  purser  in  the 
navy,  but  I  have  thought  it  necessary  to  enter  into  its  exposi- 
tion ;  because  it  has  a  material  bearing  on  the  third  section, 
which  does  comprehend  persons  of  that  description. 
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The  third  section  enacts^  ^  that  if  any  officer  employed,  or 
who  has  been  heretofore  employed  in  the  civil,  military,  or  naval 
departments  of  the  government,  to  disburse  the  public  money 
aj^ropriated  to  the  service  of  these  departments,  shall  fail  to 
render  his  accounts,  or  to  pay  over  in  the  manner,  and  in  the 
time  required  by  law,  or  the  regulations  of  the  department  to 
which  he  is  accountable,  any  sum  of  money  remaining  in  the 
hands  of  such  officer,  it  shall  be  the  duty,''  &c« 

To  what  persons  does  the  word  officer,  as  used  in  this  sec- 
tion, apply?  Is  it  to  every  commissioned  officer  in  the  army  or 
navy  of  the  United  States,  to  whose  hands  any  public  money 
may  be  intrusted,  or  is  it  to  those  officers  only,  whose  regular 
duty  it  is  to  receive  and  disburse  the  public  money,  and  who 
are  appointed  for  that  purpose?  The  language  of  the  sentence, 
I  think,  answers  these  questions  to  a  reasonable  certainty.  It 
is  ^^  any  officer  employ^  to  disburse  the  public  money  appro- 
priated to  the  service  of  these  departments  respectively."  A 
militaiy  or  naval  officer  is  employed  for  military  or  naval 
duties,  not  to  disburse  the  public  money  appropriated  to  the 
service  of  his  department  I  cannot  suppose,  that  a  military  or 
naval  officer  to  whose  hands,  money  belonging  to  the  public 
may  come,  is,  from  the  words  of  the  act,  more  liable  to  this 
summary  and  severe  proceeding,  than  any  individual  not  bear- 
ing a  commission,  to  whom  the  same  money  might  be  confided 
for  similar  purposes.  The  subsequent  words  of  the  sentence, 
*^  shall  fail  to  render  his  accounts,  or  to  pay  over  in  the  manner 
and  in  the  time  required  by  law,  or  the  regulations  of  the  de- 
partment to  which  he  is  accountable,"  &c.,  also  convey  the  idea 
that  a  regular  disbursing  officer,  whose  duty  was  prescribed  by 
law,  or  by  the  regulations  of  the  department,  was  contemplated. 
This  idea  is  still  more  strongly  supported  by  that  part  of  the 
section  which  adopts  all  the  provisions  of  the  second  section, 
and  applies  them  to  the  sureties  of  the  officer  who  is  designated 
by  the  act,  as  well  as  to  the  officer  himsel£  I  tliink,  then,  the 
fair  construction  of  the  law  is,  ithat  regularly  appointed  officers 
who  are  required  to  give  official  bonds,  were  alone  contem- 
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plated  by  the  legislature.  If  we  take  into  consideration  the 
character  and  operation  of  the  act,  the  extreme  severity  of  its 
provisionsy  that  it  departs  entirely  from  the  ordinary  course  of 
judicial  proceeding,  and  prescribes  an  extreme  remedy,  which 
is  placed  under  the  absolute  control  of  a  mere  ministerial  of- 
ficer, that  in  such  a  case  the  ancient  established  rule  is  in  favour 
of  a  strict  construction ;  my  own  judgment  is  satisfied  that  this 
is  the  true  construction. 

Was  Mr.  Randolph  an  oflicer  of  this  description  ? 

The  process,  by  authority  of  which  he  is  in  prison,  designates 
him  as  ''  Robert  B.  Randolph,  late  acting  purser  of  the  United 
States  frigate  Constitution."  The  word  acting,  qualifies  the 
word  purser,  and  shows  that  he  did  not  hold  that  office  under 
a  regular  appointment,  but  for  the  time  being,  during  the  exist- 
ing emergency.  The  omission  to  include  his  sureties  in  the 
warrant,  as  the  law  directs,  shows  that  he  had  given  no  sure- 
ties ;  and  this  fact,  unexplained,  is  evidence  that  no  official  bondr 
with  sureties,  was  required.  It  might  be  added,  that  the  ex- 
planatory accounts,  to  some  of  which  reference  is  made  in  the 
warrant,  prove  with  sufficient  clearness  that  Mr.  Timberlake 
was  purser  of  the  frigate  Constitution,  then  cruising  in  the  Me- 
diterranean, and  that  on  his  death.  Lieutenant  Randolph  was 
directed  to  perform  the  duties  of  purser  during  the  cruise.  It 
is  then  apparent,  that  he  was  a  mere  acting,  and  not  a  regular 
purser. 

Mr.  Nicholas  has  contended,  with  much  plausibility,  that 
having  taken  upon  himself  the  office,  he  takes  upon  himself 
also  all  its  responsibilities.  This  argument  is  true  to  a  certain 
extent,  and,  as  far  as  respects  responsibility  alone,  is  unanswer- 
able. In  a  regular  proceeding  against  Mr.  Randolph,  no  person 
will  be  hardy  enough  to  deny  his  responsibility  to  the  same  ex- 
tent as  if  he  had  been  a  regular  purser. 

It  is  not  his  responsibility  to  the  United  States,  but  his  liability 
to  this  particular  process,  which  is  the  subject  of  inquiry.  Is  a 
mere  acting  purser  designated  by  this  law  as  one  of  those  of- 
ficers against  whom  this  summary  process  may  be  used  lit  is 
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in  vain  to  say  that  he  conies  within  the  same  reaaon,  and  is 
within  the  mischief  against  which  the  statute  intended  to  pro- 
vide. The  statute  does  not  reach  all.  public  debtorst  and  has 
selected  especially  those  for  which  it  is  intended.  No  others 
can  be  brought  within  its  purview.  Those  principles  of  strict 
construction,  which  apply,  I  think,  to  all  laws  restrictive  of  com- 
mon right,  forbid  it 

These  reasons  satisfy  my  own  judgment,  that  Mr.  Randolph 
was  not  an  officer  to  whom  the  law  applies  the  process  under 
which  he  is  imprisoned. 

If  it  were  necessary  to  assign  any  reasons  for  this  distinction 
between  temporary  and  permanent  officers,  it  would  not  be  dif- 
ficult to  find  them.  The  permanent  officer  usually  recdves  his 
money  from  the  treasury,  or  by  its  order,  so  that  the  document 
which  charges  him,  a[^)ears  on  the  books  of  that  department 
The  temporary  ofllcer  will  seldom  be  placed  under  the  same 
circumstances.  He  may,  and  generally  does,  receive  the  mo- 
ney with  which  he  is  chargeable,  in  such  a  manner  as  to  leave 
the  amount  a  subject  of  controversy.  In  this  particular  case, 
Purser  Timberlake  must  stand  charged,  I  presume,  with  all  the 
moneys  advanced  to  the  purser  of  the  Constitution.  The  por- 
tion of  this  money  which  came  to  the  hands  of  Mr.  Randolph, 
would  not  appear  on  those  books,  and  may  be  a  matter  of  con- 
troversy between  him  and  Timberlake's  representatives.  Con- 
gress might  very  reasonably  make  a  distinction,  when  giving 
this  summary  process,  between  an  officer  whose  whole  liability 
ought  to  appear  on  the  books  of  the  department,  and  an  agent 
whose  liability  was  most  generally  to  be  ascertained  by  extrinsic 
testimony.  But  it  is  enough  for  me,  that  the  law,  in  my  judg* 
ment,  makes  the  distinction. 

The  accounts  extracted  from  the  books  of  the  treasury,  and 
laid  before  the  Court,  furnish  other  matter  for  serious  consider- 
ation. 

The  second  section  of  the  act  requires,  that  the  account  stated 
by  order  of  the  first  comptroller  of  the  treasury,  *'  shall  exhibit 
truly  the  amount  due  to  the  United  States.**  For  what  purpose 


NOVEMBER  TERM,  1838.  485 

Ex  ptrte  Randolpk. 

Was  the  word  tndy  introduced  t  Surely  not  to  prohibit  the  of* 
ficers  of  the  government  from  exhibiting  an  account  known  to 
be  erroneous.  Congress  could  not  suspect  such  an  atrocity.  Its 
introduction,  then,  indicates  the  idea,  that  this  summary  process 
was  to  be  used  only  when  the  true  amount  was  certainly  known 
to  the  department ;  when  the  sum  of  money  debited  to  the  of« 
ficer  appeared  certain,  aild  either  no  credits  were  claimedi  or 
none  about  which  a  controversy  existed.  The  amount  due  to 
the  United  States  cannot  be  truly  exhibited  when  the  claim  is 
shown  by  the  account  itself,  to  exceed  what  is  really  due.  I  do 
not  mean  to  say,  that  the  debtor  is  not  bound  to  show  with  pre- 
cision,  the  credits  to  which  he  is  entitled.  I  do  not  mean  to 
say  how  far  his  failure  to  separate  payments  made  from  his 
own  funds,  and  from  those  of  his  predecessor,  may  deprive 
him  in  a  suit  at  law,  of  the  credits  he  claims.  I  mean  to  say, 
only,  that  the  amount  claimed,  is  not  the  sum  truly  due  to  the 
United  States,  if  the  account  itself,  shows  that  a  smaller  amount 
u  due.  The  necessity  of  withhokUng  the  credit,  may  justify 
pxxXseeding  against  the  debtor  in  a  court  of  justice,  in  which 
he  must  make  good  his  credits ;  but  will  not,  I  think,  justify 
issuing  an  execution,  without  any  judicial  inquiry,  against  the 
body  and  estate  of  the  delinquent,  for  a  sum  confessedly  more 
than  is  due. 

The  third  section  omits  the  word  Im/y,  but  requires  that  the 
account  shall  be  stated,  and  directs  the  agent  of  the  treasury  to 
proceed  in  the  manner  directed  in  the  preceding  section,  all  the 
provisions  of  which,  are  declared  to  be  ap|dicable  to  every  of- 
fice of  government,  chargeable  with  the  disbursement  of  pubUe 
money. 

It  may  be  contended,  that  the  provisions  of  the  preceding 
BectiaOf  thus  adopted  in  the  third,  are  those  only,  which  relate 
to  proceedings  after  the  account  is  stated.  But  I  do  not  think 
this  the  fair  construction  of  the  statute.  I  think  the  legislature 
can  no  more  have  intended  in  the  one  case  than  in  the  other, 
that  a  treasury  execution  should  issue  for  confessedly  more  than 
18  due,  by  which  the  person  of  thd  debtor  should  be  imprisoned. 
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probably  interminablyt  and  his  property  sold.  Congress  most 
have  designed  to  leave  such  cases  to  the  regular  course  of  law. 

If  these  principles  be  correct,  let  ithem  be  applied  to  the  case 
before  the  Court 

Mr.  Randolph  is  charged  in  the  account  on  which  the  war- 
rant  issued,  with  cash  left  by  Purser  Timberlake,  on  board  the 
frigate  Constitution,  and,  according  to  his  own  confession,  re- 
ceived by  him,  i  1 1,483. 

That  he  must  account  for  this  sum  is  certain.  I  shall  not 
inquire  now,  whether  the  treasury  might  issue  an  execution  fpr 
it,  or- ought  to  have  applied  to  a  court  of  justice.  I  will  proceed 
to  other  items  of  the  account. 

He  is  re>charged  with  slops  issued  by  him,  which  belong  to 
the  estate  of  Mr.  Timberlake,  as  appeared  by  his  books. 

Is  this  to  be  settled  at  the  treasury,  under  this  act  of  Con- 
gress, or  does  the  inquiry  properly  belong  to  a  court  of  justice! 

He  is  charged  with  German  Knen,  belonging  to  his  private 
stores,  which  he  turned  into  the  navy  store  at  Charleston,  as 
slops.  This  item  had  been  allowed  to  him  on  a  former  settle- 
ment of  his  accounts.  It  is  not  alleged  that  this  linen  has  been 
returned  to  him.  The  United  States  may,  and  probably  have» 
used  it  Whether  he  is  entitled  to  any,  and  to  what  credit,  f<Nr 
this  item,  is  a  proper  inquiry  for  a  court  of  justice.  The  trea- 
sury may  refuse  the  credit,  and  refer  the  question  to  a  court  of 
justice,  but  cannot,  I  think,  issue  an  execution  for  it,  as  the  case 
now  stands. 

The  material  item  allowed  in  a  former  settlement  of  accounts 
and  now  re-charged,  is  the  amount  of  advances  on  his  pay-roll 
to  officers  and  men,  while  he  acted  as  purser  of  the  Constitu- 
tion, it  now  appearing  by  the  memoranda  of  sales,  by  the  evi- 
dence of  Commodore  Patterson,  and  others,  and  by  the  general 
state  of  the  account,  that  portions  of  these  advances  were  made 
out  of  the  money  and  stores  of  Purser  Timberlake,  and  out  of 
the  ship's  stores. 

I  will  not  make  the  obvious  objection  to  this  item,  that  if  Mr. 
Randolph  paid  the  money,  or  sold  the  stores  of  Mr.  Timberlake 


NOVEMBER  TERM,  1833.  487 

Ex  parte  Randolph. 

on  his  own  account,  he  is  responsible  to  the  estate  of  Mr.  Tim- 
berlake,  and  that  the  treasury  department  of  the  United  States 
does  not  represent  him,  nor  that  credits  given  for  money  paid 
by  Mr.  Randolph  as  his  own»  cannot  be  rescinded  by  alleging 
that  the  money  really  belonged  to  another  person ;  nor  will  I 
inquire  by  what  authority  the  treasury  department  settles  the 
accounts  between  Timberlalie's  representatives  and  Randolph. 
But  I  will  say,  that  this  entry  admits,  that  part  of  the  money 
was  paid  by  Randolph  out  of  his  own  funds,  and  certainly  di- 
minished his  debt  to  the  United  States  to  that  amount  Conse- 
quently, the  whole  amount  for  which  execution  issued  was  not 
due. 

If  I  am  correct  in  saying  that  this  summary  process  can  be 
used  only  to  coerce  the  payment  of  the  sum  actuaUy  due,  not 
to  coerce  the  payment  of  more  than  is  due,  that  such  contro- 
verted question  ought  to  be  decided  in  a  court  of  justice ;  then 
this  warrant  has  been  issued  in  a  case  which  the  law  does  not 
authorize ;  in  a  case  which  ought  to  have  been  submitted  to  a 
court  of  justice. 

On  both  these  points  I  am  of  opinion,  that  the  agent  of  the 
treasury  has  exceeded  the  authority  given  by  law,  and  conse^ 
quently  that  the  imprisonment  is  illegal. 

I  have  not  had  time  to  state  my  opinion  on  the  remaining 
point  on  which  my  brother  judge  has  given  his  opinion.  It  is 
of  no  importance,  as  I  concur  with  him  on  it. 

Mr.  Randolph  is  to  be  discharged  from  custody. 


<rfvattt  eoitirl  of  Hie  9MU^  S^UUtt. 
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Thb  United  States  v.  The  Marshal  of  the  District  or 

North  Carolina. 

A  daed  esBOiitod  by  m  debtor  of  the  United  Stateis  conTeying  all  die  pnopettyin 
the  poMonion  of  the  debtor  to  traateeo,  fer  the  payment  of  hie  debta,  not  in* 
eluding  the  debt  to  the  United  States,  is  an  act  of  inwilTeDcy,  both  withm  the 
epirit  and  letter  of  the  act  of  Congreas,  giving  priority,  in  each  caaea,  to  debia 
due  to  the  United  Btatea  oi?er  all  othera,  and  the  priority  attachee  at  the  inatant 
that  the  deed  ia  ezecoted. 

Ill  anbeequent  to  the  execotion  of  the  deed,  the  debtor  reoovera  property  in  rig^t 
of  hia  wift,  m  a  regular  conrae  of  legal  proceeding,  U  aMUit,  that  the  aobeeqaent 
recovery  cannot  defeat  the  priority  of  the  United  Statea,  which  waa  created  by 
the  deed,  however  large  the  amoont  of  the  property  recovered,  compared  with 
that  ooQveyed  by  the  deed. 

But  if  the  relative  value  of  the  after-acquired  property  be  inconatderable,  it  ia  dear, 
that  it  cannot  afiect  the  pre-eiisting  priority  of  the  United  Statea.  Where  a 
**  a  trivial  portion  of  the  eatate  of  the  debtor,**  in  hia  jiaaiCTataii  when  the  deed 
ia  made,  ia  not  conveyed  by  the  deed,  thia  ia  atiH  an  act  of  inaolvency  within  the 
act,  and  the  reaervatioo  of  auoh  **  trivial  portion,**  will  not  prevent  the 
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qiMUt  priority  of  tbe  United  Stataa  from  attaching:  a/Mtiori,  where  aneh  **  tri. 
vial  portion'*  is  reduced  into  the  possession  of  the  debtor,  after  the  ezecotion  of 
the  deed.  And  the  priority  of  the  United  States  extends  to  this  after-acqnired 
property. 
Whether  ike  property  of  a  debtor  of  the  United  States,  which  k  omitted  In  a  deed, 
which  otherwise  wonld  create  a  legal  insolfeney,  be  so  inconsiderable  as  to  eri* 
denoe  an  intent  to  evade  the  act,  is  a  question  which  nrast  be  referred  in  tmrj 
case  in  which  it  arises,  to  the  sound  discretion  of  the  court 

Marshall,  C.  J. — This  is  an  appeal  from  a  decree  of  the  dis- 
trict court,  for  the  district  of  Albemarle,  on  a  motion  to  direct 
the  marshal  to  pay  to  the  United  States  the  sum  of  #378  75, 
levied  under  an  execution,  sued  out  by  the  United  States,  against 
James  Iredell  Tredwell,  and  others. 

The  case  was  as  follows: 

The  United  States  obtained  a  judgment  against  Tredwell,  in 
October,  1829,  on  a  bond  executed  in  February,  1828.  An 
execution  was  issued  and  delivered  to  William  D.  Roscoe,  de- 
puty marshal,  on  the  24th  of  October,  1829,  who,  on  the  same 
day,  levied  it  on  a  negro  woman  and  three  children. 

The  state  bank  of  North  Carolina  obtained  a  judgment  against 
Tredwell,  in  September,  1828,  and  issued  executions  thereon 
from  term  to  term,  the  last  of  which  was  deKvered  to  the 
said  William  D.  Roscoe,  who  was  also  sheriff  of  the  county, 
and  who,  as  sheriff,  levied  the  said  execution  on  the  said  slaves, 
on  the  same  day  on  which  he  had,  as  deputy  marshal,  levied 
the  execution  of  the  United  States.  On  the  4th  of  November 
following,  the  slaves  were  sold  under  both  executions,  and  the 
money  brought  into  court 

On  the  7th  day  of  June,  1828,  the  said  James  Iredell  Tred- 
well, conveyed  certain  enumerated  lands,  slaves,  and  other  per- 
sonal property,  in  trust,  for  the  payment  of  debts,  specified  in  the 
deed,  among  which  the  debt  due  to  the  United  States  was  not 
included.  The  deed  does  not  profess,  in  terms,  to  convey,  but 
does  in  fact  convey  all  the  property  in  possession  of  the  said 
Tredwell.  The  negro  woman  and  her  children  are  not  com- 
prehended in  it,  nor  were  they  at  the  time  in  Tredwell's  pos- 
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session.  They  were  recovered  in  October,  1829,  by  the  judg- 
ment of  the  court,  in  a  suit  brought  by  Tredwell  and  wife,  and 
were  delivered  on  the  23d  day  of  the  same  month,  never  hav- 
ing been  previously  in  possession  of  himself  or  wife,  but  having 
remained  until  the  rendition  of  the  judgment,  in  the  adverse 
possession  of  another,  who  claimed  them  as  his  own  property. 

The  district  court  overruled  the  motion,  and  directed  the 
marshal  to  pay  the  money  in  his  hands,  both  as  marshal  and 
sheriff,  to  the  state  bank  of  North  Carolina.  The  United  States 
have  appealed  from  this  judgment  The  bond  from  Tredwell  to 
the  United  States  having  been  executed  previous  to  the  deed,  by 
which  he  conveyed  all  the  property  then  in  his  possession  to  trus- 
tees for  the  payment  of  other  debts,  the  question  arises,  whether 
the  omission  of  these  slaves,  his  right  to  whom  was  then  litigat- 
ing in  court,  withdraws  this  deed  from  the  operation  of  the  act 
of  Congress,  passed  on  the  3d  of  March,  1797,  entitled,  "  an  act 
to  provide  more  eflectually  for  the  settlement  of  accounts  be- 
tween the  United  States  and  receivers  of  public  money."  The 
fifth  section  of  that  act  declares,  "that  where  any  revenue  of- 
ficer or  other  person,  hereafter  becoming  indebted  to  the  United 
States,  by  bond  or  otherwise,  shall  become  insolvent,"  "  the 
debt  due  to  the  United  States  shall  be  first  satisfied ;  and  the 
priority  hereby  established  shall  be  deemed  to  extend  as  well  to 
cases,  in  which  a  debtor,  not  having  sufficient  property  to  pay 
all  his  debts,  shall  make  a  voluntary  assignment  thereof,  or  in 
which  the  estate  and  efiects  of  an  absconding,  concealed,  or 
absent  debtor,  shall  be  attached  by  process  of  law,  as  to  cases 
in  which  an  act  of  legal  bankruptcy  shall  be  committed."(l) 

The  deed  of  the  7th  of  June,  1828,  was  "  a  voluntary  assign- 
ment" of  the  property  it  conveyed,  and  would  be  the  very  act 
contemplated  by  the  fifth  section  of  the  act  of  1797,  as  the 
foundation  of  the  priority  claimed  by  the  United  States,  had  the 
deed  comprehended  the  four  slaves  afterwards  recovered  by 
Tredwell,  in  right  of  his  wife.    These  slaves  not  having  been 

(1)  1  Story's  Laws  U.  S.,  ch.  74,  pp.  464,  465.— [Editor.] 
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redaced  to  possession,  and  even  the  right  of  the  wife  not  having 
been  established,  could  scarcely  have  been  considered,  at  the 
date  of  the  deed,  as  a  part  of  his  estate.  The  priority  of  the 
United  States,  if  it  exists,  attached  at  the  instant  the  deed  was 
executed,  and  could  not  be  defeated  by  the  subsequent  decision 
of  the  suit  brought  for  these  slaves.  If  the  deed  did  not  create 
this  priority,  then  the  property  it  conveyed  passed  immediately 
to  the  trustee  for  the  benefit  of  the  creditor,  and  no  subsequent 
decision  of  the  suit  could  retroact  upon  it,  and  subject  it  to  the 
debt  due  to  the  United  States.  I  am  inclined  to  think,  that  as 
the  deed  conveyed  all  the  property  to  which  TredWell  was  at 
the  time  entitled,  that  the  unascertained  claim  of  his  wife,  to  the 
slaves  afterwards  recovered,  cannot  be  considered  as  defeating 
the  priority  given  by  law  to  the  United  States,  in  all  cases 
where  their  debtor  shall  make  a  voluntary  assignment  of  his 
property. 

If  I  am  mistaken  in  this,  if  the  four  slaves  had  been  at  the 
time,  the  acknowledged  property,  in  the  actual  possession  of 
Tredwell,  I  should  feel  much  difficulty  in  saying,  that  withhold- 
ing them  from  the  deed  would  defeat  the  priority  of  the  United 
States. 

In  the  United  States  v.  Hooe  et  aK,  3  Cranch,  73,  it  was  said, 
that  a  debtor  of  the  United  States  did  not,  by  a  bona  fide  con- 
veyance of  part  of  his  property  for  the  security  of  a  creditor, 
commit  an  act  of  insolvency,  in  the  sense  of  the  law.  The 
words  of  the  act  could  be  satisfied  only  by  an  assignment  of  all 
his  property.  But  the  court  added:  ''  If  a  trivial  portion  of  an 
estate  should  be  left  out,  for  the  purpose  of  evading  the  act,  it 
would  be  considered  as  a  fraud  upon  the  law,  and  the  parties 
would  not  be  enabled  to  avail  themselves  of  such  a  contrivance. 
But  where  a  bona  fide  conveyance  of  part  is  made,  not  to  avoid 
the  law,  but  to  secure  a  fair  creditor,  the  case  is  not  within  the 
letter  or  the  intention  of  the  act."  (Page  91.) 

This  opinion  was  delivered  in  a  case,  in  which  the  debtor 
was  in  possession  of  a  considerable  estate,  not  half  of  which 
was  conveyed  by  the  deed  in  controversy.    The  court  did  not 
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think  this  a  caae  of  insolvency,  contemplated  by  the  law.   The 
conveyance  was  not  equivalent  to  an  act  of  insolvency,  in  its 
technical  sensa    But  in  Tredwell's  case,  a  very  large  property 
is  conveyed  by  the  deed,  and  only  a  woman  with  three  children, 
worth  between  three  and  four  hundred  dollars,  are  reserved. 
This,  in  the  words  used  by  the  court,  in  the  case  cited  from 
Cranch,  is  but  "  a  trivial  portion  of  the  estate,"  and  had  they 
been  then  in  his  possession,  might  have  been  supposed  **  to  have 
been  left  out  for  the  purpose  of  evading  the  act"    Some  diffi* 
culty  would  undoubtedly  be  often  found  in  saying,  whether  pro- 
perty left  out  of  a  de^  should  be  considered  of  such  trivial 
amount  as  to  evidence  an  intent  to  evade  the  act   But  these 
difficulties  are  unavoidable,  and  when  they  occuTi  a  court  most 
exercise  a  sound  discretion  in  deciding  on  them.    In  this  case, 
the  conveyance  of  the  7th  of  June,  1828,  ought,  I  think,  to  be 
considered  as  an  act  of  insolvency,  within  the  true  intent  and 
meaning  of  the  law,  on  which  the  priority  of  the  United  States 
attached. 

I  at  first  doubted,  whether  this  priority  reached  these  slaves, 
the  right  of  Tredwell  to  whom  was  not  then  fixed.  On  con- 
sideration, I  am  of  opinion,  that  it  does  reach  them.  Had  Tred- 
well died  after  the  judgment,  so  that  they  would  have  come  to 
his  executors  as  part  of  his  estate,  they  would  have  been,  by 
the  express  words  of  the  act,  subject  to  this  priority.  I  cannot 
distinguish  between  the  operation  of  the  law  on  this  property, 
in  his  own  possession,  and  in  that  of  his  executor. 

The  decree  of  the  district  court  is  to  be  reversed,  and  the 
money  in  court  paid  to  the  United  States. 
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Hon.  PHILIP  P.  BARBOUR,  District  Judge.(l) 


Casb  of  Jose  Ferreiha  dos  Santos. 

A  ibreigii  gofemment  has  no  right,  by  the  laws  of  nationa,  to  demand  of  the  go- 
▼eniment  of  the  UAited  SCatae,  a  eorrender  of  a  eitiien  or  anhjeetof  anehlbreign 
government,  who  haa  committed  a  crime  in  hie  own  conntrj,  and  is  afterwarda 
found  within  the  limits  of  the  United  States.  It  ia  a  right  which  haa  no  exist- 
ence without,  and  can  only  be  secured  by,  a  treaty  stipulation. 

Bat  even  if  the  right  to  demand  such  surrender  eiisted,  independently  of  a  treaty 
atipidatloB,  the  jodicia]  ofiloora  of  the  United  States,  have  no  anthority  to  sur- 
render the  obnozioas  indiridual,  or  to  detain  him  in  custody,  untO  a  fiurmal  de- 
mand for  the  surrender  could  be  made  by  the  foreign  government  of  the  execu* 
tive  of  the  United  States.  The  judicial  power  of  the  United  Statea,  was  created 
for  the  purpose  of  enfbrcing  the  laws  of  the  United  States,  and  no  authority  ia 
oonferred  upon  the  ftdend  judiciary,  to  assist  in  the  execution  of  the  penal  laws 
of  a  foreign  country.  The  case  of  piracy  ia  not  an  exception  to  this  general 
proposition,  for  piracy  is  an  offence  against  oB  nationa,  against  the  United 

(1)  Judge  Barbour  has  been  promoted  since  the  above  case  was  decided,  and  is 
now,  an  associate  justice  of  the  Supreme  Court  of  the  United  States^£tfilor.] 
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SUttos  as  well  as  others,  and,  moreover,  the  Constitotion  of  the  United  States, 
authorizes  Congress  to  define  and  punish  piracy. 

A  BILL  of  indictment  was  sent  to  the  grand  jury  at  this 
term,  by  the  District  Attorney  of  the  United  States,  against 
Jose  Ferreira  dos  Santos,  a  subject  of  the  queen  of  Portugal, 
which  the  grand  jury  found  "  not  a  true  bill"  As  soon  as  the 
bill  was  ignored,  and  before  the  prisoner  was  discharged,  the 
Chevalier  de  Figaniere  d'Morao,  charg6  des  affaires  of  Portu- 
gal, by  his  counsel,  moved  the  Court  to  detain  him  in  custody 
until  a  formal  demand  for  his  surrender  could  be  made  by  the 
Portuguese  government  of  the  executive  of  the  United  States. 
The  petitioner  alleged,'  that  the  prisoner  had  committed  an 
atrocious  murder  in  Portugal ;  and  this  was  the  ground  of  the 
application.  -     - 

The  case  was  argued  by  Charles  Shirley  Carter,  on  behalf 
of  the  charge  des  afiaires,  no  counsel  appearing  for  the  pri- 
soner. 

Mr.  Carter  said,  the  grand  jury  having  found  the  indictment 
against  Jose  Ferreira  dos  Santos,  the  Portuguese  subject  now 
in  custody,  under  the  charge  of  piracy,  not  a  true  bill,  he  stands 
entitled  to  an  order  of  discharge,  at  the  hands  of  this  Court 
Before  that  order  is  entered,  I  now  submit  to  the  Court,  in  be- 
half, and  at  the  instance  of  the  charge  des  affaires  of  Portugal, 
an  application  that  he  may  be  detained  in  custody,  until  time 
shall  be  allowed  the  repre^ntative  of  that  nation,  to  clahn  of 
the  proper  authorities  of  this  government,  that  he  be  surrender- 
ed as  a  fugitive  from  justice,  in  order  to  his  being  remanded  to 
Portugal,  to  undergo  before  her  tribunals,  his  trial  for  the 
crime  of  murder,  which  he  is  charged  to  have  perpetrated 
within  her  dominions,  under  the  most  aggravating  circum- 
stances. 

This  application  is  based  upon  the  common  principle,  recog- 
nised and  acted  upon  by  the  enlightened  of  all  nations :  That 
flagrant  crime  •  ought  not  to  be  permitted  to  go  unpunished. 
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What  reason  can  be  adduced  why  a  nation  should  be  instru- 
mental in  giving  impunity  to  crimes  committed  in  a  foreign 
state,  to  which  its  own  laws  attach  capital  punishment  when 
committed  within  its  own  jurisdiction  ? 

To  remedy  the  evil  presented  in  this  question,  in  the  absence 
of  any  treaty  stipulation  to  the  point,  the  doctrine  of  the  "  comi- 
ty of  nations,"  has  immemorially  grown  up  among  enlight- 
ened nations,  at  peace  with  each  other,  recognising  the  right  of 
a  nation,  whose  laws  have  been  violated,  to  claim  the  surren- 
der of  the  fugitive  violator,  who  has  taken  refuge  in  a  foreign 
state ;  and  the  obligation  on  the  part  of  the  foreign  power, 
within  whose  jurisdiction  he  is  found,  to  deliver  him  up,  on  such 
demand  by  the  offended  nation. 

This  doctrine,  although  variously  laid  down  by  the  standard 
authorities  upon  international  law,  it  is  believed,  is  recognised 
by  them  all.  Burlamaqui,  following  the  opinions  of  Grotius, 
lays  down  several  propositions  to  illustrate  it :  That  since  the 
establishment  of  civil  society,  it  belongs  to  the  sovereign  to 
punish,  as  he  thinks  proper,  those  transgressions  of  his  subjects 
which  properly  interest  the  public :  That  as  a  sovereign  is  not 
permitted  to  send  armed  men  into  a  foreign  state  to  exact  pun- 
ishment, it  is  reasonable  that  the  sovereign,  in  whose  dominion 
the  offender  has  taken  shelter,  should  punish  the  criminal  ac- 
cording to  his  demerits,  or  deliver  him  up  to  be  punished  at  the 
discretion  of  the  injured  sovereign.  "  This,"  he  says,  "  is  that 
delivery  up,  of  which  we  have  so  many  examples  in  history." 
He  controverts  the  opinion  of  Puffendorf,  that  the  right  to  de- 
mand, and  the  obligation  to  surrender,  a  fugitive  from  justice, 
**  is  rather  by  virtue  of  some  treaty  on  this  head,  than  in  con- 
sequence of  common  and  indispensable  obligation,"  and  con- 
tends, that  Puffendorf  has  therein,  without  sufficient  reason, 
abandoned  the  opinion  of  Grotius.  In  fine,  he  asserts,  **  that  a 
sovereign  renders  himself  guilty  of  the  crime  of  another,  by  al- 
lowing a  retreat  and  admittance  to  the  criminal,  and  screening 
him  from  punishment"    (Burl.  Vol.  II,  p.  179,  sec.  23.) 

Vattel  sustains  the  doctrine,  in  uliqualified  terms,  in  relation 
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to  great  ofTences.  **  Assassins,  incendiaries,  and  robbers,''  he 
says,  **  are  seized  everywhere,  at  the  desire  of  the  sovereign  in 
the  place  where  the  crime  was  committed, and  delivered  up  to  his 
justice."  He  even  asserts  the  right  of  an  offended  nation  to 
demand  of  a  foreign  state,  the  delivery  up  of  one  of  its  own 
subjects,  by  whom  a  flagrant  ofience  has  been  committed,  or 
to  inflict  on  him  exemplary  punishment  (Vattel,  B.  II,  ch.  6, 
•ec  71  to  rr.) 

These,  are  the  weighty  names  by  which  this  doctrine  is  sup- 
ported. It  is  also  fortified  by  the  highest  modern  authorities ; 
whether  we  look  to  the  ablest  elementary  writers,  or  to  judicial 
decisions.  Mr.  Blackstone  admits,  that  it  is  left  in  the  power 
of  all  states,  to  take  such  measures  in  relation  to  the  admission 
of  strangers,  as  they  may  think  convenient,  and  to  send  them 
home  if  necessary.  (1  Blackst.  Com.  259.)  And  Chitty,  (Crim« 
Prac.  VoL  I,  p.  16,)  holds, ''  That  if  a  person  haviog  committed 
a  felony  in  a  foreign  country,  comes  into  England,  he  may  be 
arrested  here,  and  conveyed,  and  given  up  to  the  magistrates 
of  the  country,  against  the  laws  of  which,  the  ofience  was  com- 
mitted." 

The  decisions  of  the  English  courts  have  also  been  in  con- 
formity with  the  doctrine.  In  Colonel  Lundy's  case,  (2  Vent. 
Rep.  314,)  the  defendant  was  arrested  in  Scotland,  for  a  capi- 
tal ofience  committed  in  Ireland,  and  it  was  held,  that  he  might 
be  sent  thither  for  trial  In  Rex  v.  Kimberly,  (Strange,  Rep. 
848,)  the  defendant  was  committed  by  a  single  magistrate,  for  a 
felony  perpetrated  in  Ireland,  '<  to  be  detained  until  there  ahoukl 
be  proper  means  found  out,  to  convey  him  to  Ireland  to  be  tried." 
Strange,  in  behalf  of  the  prisoner,  objected  to  the  legality  of  the 
procedure.  But  the  court  declared  the  commitment  proper, 
and  remanded  the  prisoner.  The  case  of  the  East  India  Com- 
pany V.  Campbell,  (1  Yes.  Sr.  246,)  is  to  the  same  efiect ;  where 
it  was  adjudged,  that  one  may  be  sent  from  England  to  Cal- 
cutta to  be  tried,  for  an  ofience  committed  there. 

It  is  objected  by  Chief  Justice  Tiighman,  (in  an  opinion  which 
will  be  brought  to  the  notice  of  the  court,)  that  these  cases  are 
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not  in  pointi  as  the  countries  fromj  and  to  which»  the  demand 
and  surrender  were  made,  were  under  a  common  dominion. 
But  this  objection  appears  not  sustainable ;  as  upon  examina- 
tion it  will  be  found,  that  the  decisions  are  not  placed  upon 
that  ground,  but  looked  to  the  general  principles  of  international 
law,  which,  (3  Burr.  1481 ;  4  Burr.  2016,)  constitute  a  part  of  the 
common  law  of  England.  Let  it  be  remembered  too,  that  Ire- 
land was  a  distinct  kingdom,  at  the  time  of  the  adjudications  in 
the  two  cases  first  cited ;  which  fact  is  particularly  relied  upon 
by  Strange,  in  Ejmberley's  case.  And  in  Campbell's  case,  it  is 
distinctly  held,  (1  Ves.  Sr*  247,)  "  That  the  government  may 
send  a  person  to  answer  for  a  crime  wherever  committed,  that 
be  may  not  involve  his  country,  and  to  prevent  reprisals.'* 

Can  it  be  doubted,  that,  (in  the  absence  of  the  general  statu- 
tory provision,  making  it  mandatory,)  any  one  of  the  states  of 
this  Union,  would  surrender  to  a  sister  state  a  heinous  offender, 
who  had  escaped  beyond  the  limits  and  jurisdiction  of  the  state, 
whose  laws  had  been  violated!  And  yet,  in  such  a  case,  the 
surrender  could  only  proceed  upon  the  authority  of  the  doctrine 
here  contended  for;  that  from  the  comity  existing  between 
enlightened  and  independent  states,  at  peace  with  each  other, 
there  has  immemorially  arisen  a  right  on  the  part  of  one  sove- 
reign to  demand,  and  an  obligation  on  the  part  of  the  other 
sovereign  to  surrender,  a  common  felon,  flying  from  justice. 
Would  a  precedent,  drawn  from  the  case  supposed,  be  entitled 
to  less  weight,  than  had  the  surrender  been  made  to  a  foreign 
sovereignty  T    I  apprehend  not 

However  this  may  be,  the  cases  of  Rex  v.  Hutcheson,  (3 
Keb.  Rep.  785,)  where  the  court  refused  to  bail  a  man,  com- 
mitted for  a  murder  in  Portugal ;  and  of  Muse  u.  Kaye,  (4 
Saund.  34,)  are  equally  pertinent,  and  liable  to  no  such  objec- 
tion. In  the  last  mentioned  case,  the  doctrine  contended  for, 
is  laid  down  in  broad  terms,  by  Heath,  J.,  who  cites  also  the 
case  of  a  Dutch  ship,  which  was  mastered  by  her  crew,  and 
brought  into  Deal,  and  it  was  held  that  she  might  be  seized, 

Vol.  II.— 3  R 
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and  sent  back  to  Holland.    **  And  the  same/'  he  says,  **  has  al- 
ways been  the  law  of  all  civilized  countries." 

Nor  must  I  pass  over  the  reasoning  of  Beccarid,  or  lose  the 
weight  of  his  authority.  In  his  Book  on  Crimes,  p.  134,  ch.  35, 
he  holds  this  language : — *^  In  the  whole  extent  of  a  political 
state,  there  should  be  no  place  independent  of  the  laws.  Their 
power  should  follow  every  subject,  as  the  shadow  follows  the 
body.  Sanctuaries,  and  impunity,  differ  only  in  degree;  and 
as  the  efiect  of  punishments,  depends  more  on  their  certainty, 
than  their  greatness,  men  are  more  strongly  invited  to  crimes 
by  sanctuaries,  than  they  are  deterred  by  punishment."  And 
again,  ''  The  place  of  punishment  can  certainly  be  no  other, 
than  where  the  crime  was  committed."  From  the  premises, 
that  sanctuaries  should  not  be  allowed,  and  that  the  only  pro- 
per place  for  punishment  is  where  the  crime  was  committed,  it 
inevitably  follows,  that  a  fugitive  from  broken  laws,  whereso- 
ever found,  ought  to  be  delivered  up  to  be  tried  by  the  tribunals, 
whose  just  authority  he  has  invaded. 

Having  taken  a  survey  of  the  doctrine  as  it  is  considered 
abroad,  let  us  see  how  it  has  been  regarded  in  our  own  coun- 
try. And  here  1  must  remark,  that  from  peculiar  political  events 
connected  with  the  early  history  of  this  country,  the  doctrine 
contended  for,  is  calculated  to  meet  a  less  favourable  reception 
from  this  government,  than  perhaps,  from  any  other  civilized  na- 
tion. Many  of  the  early  settlers  in  America,  were  driven  from 
their  homes  by  unrelenting  domestic  oppression,  whether  pro- 
ceeding from  party  zeal,  or  religious  phrensy.  To  remand  such 
fugitives  to  be  tried  by  foreign  tribunals,  for  the  crime  of  free- 
tliinking  in  matters  of  politics,  or  religion,  would  have  been  to 
abandon  that  liberty,  which  by  their  flight,  the  colonists  sought 
to  establish. 

Among  the  grievances,  so  feelingly  set  forth  in  our  Declara- 
tion of  Independence,  is  enumerated,  that  "of  transporting  us 
beyond  seas,  to  be  tried  for  pretended  offences."  From  the 
date  of  the  Revolution,  to  the  close  of  the  last  war,  there  was 
no  period  in  which  the  question  of  the  surrender  of  subjectSt 
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claimed  under  some  pretence  or  other  by  tile  British  Govern- 
ment, did  not  agitate  the  councils,  and  impart  bitterness  to  the 
political  feelings  of  our  citizens.  These  events,  taken  together, 
have  been  calculated,  I  had  almost  said,  to  make  it  a  part  of 
the  political  creed  of  the  American  people,  to  set  their  faces 
against  the  surrender  to  foreign  authority,  of  any  criminal, 
however  atrocious,  and  under  any  circumstances,  however  ag- 
gravating* To  acknowledge  the  obligation  to  surrender,  in 
the  instances  last  referred  to,  would  be  to  yield  the  right,  set 
up  by  Great  Britain,  which  this  government  never  did,  and 
never  will  admit,  to  reclaim  subjects,  wheresoever  found,  even 
though  engaged  in  the  service  of  a,  foreign  state ;  and  the  right 
consequent  upon  it,  to  invade  the  sovereignty  of  a  foreign  power, 
by  pursuing  such  subject  within  her  jurisdiction.  But  this 
learned  court  will  distinguish  between  such  a  question,  al- 
together political  in  its  character,  and  that  doctrine  of  inter- 
national law  which  I  am  endeavouring  to  present.  As  widely 
do  they  differ,  as  the  obligation  from  which  we  derive  the  duty 
to  protect,  and  give  a  sanctuary  to  the  oppressed,  of  which  we 
boast;  and  the  obligation  to  deliver  up  the  guilty,  which  all 
enlightened  nations  acknowledge*  It  is  only  necessary  for 
me,  in  reference  to  the  case  at  bar,  to  assert  the  doctrine  in  its 
most  limited  sense;  the  surrender  of  the  most  flagrant  offenders, 
of  those  guilty  of  the  **  mala  in  se,"  the  crimes  capitally  pun- 
ished by  all  civilized  nations. 

Apart  from  political  bias,  it  will  be  found  that  our  own  courts 
have  not  dissented  from  the  learned  authorities,  which  I  have 
relied  on* 

The  first  case  which  I  find  reported,  is  the  case  of  Long- 
champs,  (1  Dallas'  Rep.  Ill,)  which  occurred  in  1784.  The  sur- 
render of  Longcbamps  was  demanded  of  the  council  of  Penn- 
sylvania, by  the  French  ambassador,  for  an  assault  and  battery, 
committed  by  him,  on  Monsieur  de  Marbois,  French  secretary 
of  legation.  The  question  was  referred  to  the  court,  M'Kean, 
C.  J.  presiding.  On  deliberation,  the  surrender  of  Longchamps 
was  refused ;  but  a  sentence  in  every  way  satisfactory  to  the 
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French  ambassad<fr,  was  paased  upon  Longchamps,  by  the  au* 
thorities  of  Pennsylvania,  submitting  him  to  a  heavy  fine,  and 
two  years  imprisonment  In  this  case,  the  chief  justice  uses 
this  language:  **We  think  cases  may  occur,  where  council 
could  *pro  bono  publico*  and  to  prevent  atrocious  oflenders 
evading  punishment,  deliver  them  up  to  the  justice  of  the  coun- 
try to  which  they  belong,  or  where  the  ofiences  were  com- 
mitted.'' (1  Dallas'  Rep.  1 16.)  This  is  one  of  the  cases  cited  by 
C.  J.  Tilghman,  as  against  the  doctrine  of  surrender* 

The  matter  of  Washburn  (4  Johns.  Ch.  Rep.  106,)  occurred  in 
1819.  In  this  case,  Chancellor  Kent,  with  the  great  ability 
which  distinguishes  his  decisions,  after  taking  a  minute  survey 
of  all  the  authorities,  sustains  the  doctrine  to  the  fullest  extent 
"  It  is,"  he  says,  **  the  law  and  usage  of  nations,  resting  on  the 
plainest  principles  of  justice  and  public  utility,  to  deliver  up 
oflbnders  charged  with  felony  and  other  high  crimes,  and  fleeing 
from  the  country,  in  which  the  crime  was  committed,  into  a 
foreign  and  friendly  jurisdiction." 

Short's  case  (10  Serg.  and  Rawle,  131,)  was  decided  by 
Tilghman,  C.  J.  in  1823.  There  the  question  was,  whether  a 
fugitive  from  a  foreign  state,  could  be  arrested  by  a  magistrate 
in  Pennsylvania,  on  a  charge  by  a  private  individual^  of  felony 
committed  abroad,  in  order  to  his  being  surrendered  by  this 
government,  to  be  tried  by  the  foreign  state.  The  chief  justice 
decided  that  he  could  not ;  but  forbore  expressing  an  opinion 
whether  the  executive  of  the  state  had  power  to  cause  an  ar- 
rest for  the  same  purpose.  He  asserts  **  the  undoubted  right  of 
every  nation,  to  surrender  fugitives  from  other  states."  **  No 
man  has  a  right  to  say,  I  will  force  myself  upon  your  protection, 
and  you  shall  protect  me."  He,  nevertheless,  inclines  against 
the  doctrine ;  and  cites  Lord  Coke  to  sustain  him,  who  (3  Just 
180,)  relies  upon  a  text  from  Deuteronomy-^'' JVim  <rad€»  s«r- 
vum  Domino  iuoj  qui  ad  te  eor\fiigerit/*  a  good  authority  against 
the  surrender  of  foreign  subjecU^  though  not  applicable  to  the 
surrender  of  fugitive  criminals. 

The  last  case  which  I  shall  bring  to  the  notice  of  the  court. 
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is  the  case  of  Fisher,  (1  AmeriGan  Jur.  297,)  which  occurred 
in  Canada,  in  1827.  In  this  case  C.  J.  Reid,  of  King's  Bench, 
in  an  able  opinion  reviewing  those  last  cited,  adopts  the  reason- 
ing of  Chancellor  Kent,  and  properly,  places  out  of  view  the 
opinions,  so  much  relied  upon  by  Judge  Tilghman,  of  Mr.  Jef- 
ferson, and  other  statesmen,  (who  had  upon  various  occasions 
been  called  upon  to  act  on  applications  for  the  surrender  of 
foreign  subjects^  as  political  in  their  character,  and  not  fur- 
nishing proper  precedents  for  judicial  decision. 

I  confess  I  have  not  been  able  to  discover  any  sound  reason 
against  the  doctrine,  upon  which  this  application  is  based.  It 
asserts  no  right  to  subjects  within  a  foreign  state ;  it  invades 
no  foreign  jurisdiction ;  it  disallows  no  foreign  sovereigi^ty ;  it 
proceeds  upon  the  becoming  confidence  that  all  enlightened 
nations,  on  terms  of  peace,  will  contribute  to  the  promotion 
of  a  great  common  purpose,  interesting  to  all,  and  obh'gatory 
upon  all,  to  bring  flagitious  offenders  to  merited  punishment. 
It  is  fortified  too,  by  considerations  of  the  soundest  policy.  It 
is,  indeed,  our  boast,  that  under  our  free  institutions,  an  asylum 
is  afibrded  to  the  oppressed  of  all  nations,  who  fly  to  our  pro- 
tection. But  shall  it  be  extended  to  the  common  felon  who, 
having  broken  the  most  sacred  laws  of  his  own  country,  has 
debarred  himself  from  all  claim  to  protection  in  ours  7  Will 
you  receive  among  your  peaceful  countrymen,  the  assassin, 
whose  hands  are  stained  with  recently  shed  blood  ?  A  regard 
for  their  safety  forbids  it ;  for,  be  assured,  if  you  do,  as  soon 
as  he  shall  feel  himself  secure  under  the  too  benign  influence  of 
your  laws,  at  the  first  moment  when  it  may  be  done  with  im- 
punity, like  the  serpent  in  the  bosom  of  the  honest,  but  too  cre^ 
dulous  husbandman,  he  will  aim  the  deadly  blow  at  the  bosoms 
of  your  own  citizens ! 

To  the  argument  against  the  doctrine  of  surrender,  as  form- 
ing part  of  the  law  of  nations,  drawn  from  the  existence  of 
treaties  to  the  same  eflect,  between  particular  states,  it  may  be  re- 
marked, that  there  is  not,  perhaps,  any  principle  of  international 
law,  however  well  understood,  which  may  not,  at  some  period 
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have  been  made,  between  friendly  powers,  the  ground  of  treaty 
^ipulation.  The  extent  and  operation  of  the  law  of  nations, 
however  well  described  by  Grotius  or  Pufiendorf,  are  always 
liable  to  be  more  closely  defined,  to  be  contracted  or  enlarged 
by  particular  agreement,  to  suit  the  varying  necessities  or  con- 
venience of  different  nations:  And  these  treaty  provisions 
are,  usually,  but  declaratory  of  the  general  law.  To  argue 
the  non-existence  of  the  general  law  from  the  existence  of 
treaties,  would  be  to  make  one  nation  dependent  on  the  trea- 
ties of  another,  and  to  interfere  with  the  convenience  of  all,  by 
taking  away  those  principles  of  natural  law,  which  are  mainly 
resorted  to,  and  relied  upon,  in  their  intercourse,  by  those  na- 
tions, between  which,  no  particular  treaties  exist  Is  the  law 
of  nations,  upon  any  point,  to  be  proscribed  between  Portugal 
and  the  United  States,  because  a  treaty  stipulation  defining  and 
modifying  the  same,  as  between  themselves,  exists  between  the 
United  States  and  England  ?    Certainly  not ! 

If  the  Court  is  satisfied  that  the  propriety  of  the  demand  con- 
templated by  the  government  of  Portugal  is  established  by  the 
authorities  which  have  been  adduced,  and  that  it  should  be  fol- 
lowed up  by  the  surrender  of  the  fugitive  by  the  proper  author- 
ities of  this  government,  the  next  question  which  presents  itself 
is,  who  are  the  proper  authorities  1  What  is  the  character  of 
the  duty  that  is  to  be  performed  ?  Is  it  judicial  or  executive  7 
Chief  Justice  Tiighman,  (10  Serg.  &  Rawie,  134,)  says :  ''The 
demand  of  the  foreign  court,  is  addressed  to  none  but  the  exe- 
cutivcy  and  no  other  power  than  the  executive,  has  a  right  to 
comply  with  that  demand."  But  I  am  relieved  from  the  neces- 
sity of  going  into  argument,  or  multiplying  authorities  upon  this 
point,  as  it  has  been  demonstrated  in  the  celebrated  case  of 
Jonathan  Robins,  that  the  duty  is  executive  and  not  judicial. 
The  want  of  treaty  stipulation,  which  existed  in  that  case, 
being  supplied  here  by  the  doctrine  which  has  been  presented, 
the  argument  upon  the  second  question  in  Robins's  case,  is 
equally  applicable  to  the  case  at  bar.  Far  be  it  from  me  to 
attempt  to  add  a  single  syllable  to  that,  the  most  able  argument 
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of  the  distinguished  individual  who  so  recently  presided  in  this 
court  May  I  be  permitted^  in  passing,  to  express  the  sincere 
veneration  with  which  I  regard  his  -great  talents  and  wisdom, 
(as  far  as  my  humble  capacity  is  able  to  appreciate  them,)  and 
the  unsurpassed  purity  of  his  character  and  life ! 

The  only  renfiaining  question  to  be  considered,  is,  will  not 
this  Court  so  far  conform  its  action  to  the  doctrine,  as  to  de- 
tain the  criminal  in  custody,  until  the  intended  demand,  and 
surrender  can  be  made?  If  the  positions  which  I  have  attempt- 
ed to  establish,  be  admitted,  this  would  seem  to  follow  of  course. 
Heath,  Justice,  uses  this  language :  **  By  the  comity  of  nations, 
the  country  in  which  the  criminal  has  been  found,  has  aided  the 
police  of  the  country,  against  which  the  crime  was  committed, 
in  bringing  the  criminal  to  punishment"    Chief  Justice  Tilgh- 
Dian  agrees,  ''  That  this  matter  of  delivery  up,  is  an  affair  of 
state,  in  which  the  judges  and  inferior  magistrates  cannot  act, 
but  as  auxiliary  to  the  executive  power."    And  in  the  matter 
of  Washburn,  it  is  distintly  held,  ''  That  it  is  the  duty  of  the 
civil  magistrate  to  commit  the  fugitive  from  justice,  to  the  end, 
that  a  reasonable  time  may  be  afforded  for  the  government 
here,  to  deliver  him  up,  or  for  the  foreign  government  to  make 
application  to  the  proper  authorities  here  for  his  surrender ; 
but  if  no  such  application  is  made  in  a  reasonable  time,  the 
prisoner  will  be  entitled  to  his  discharge."    Indeed,  it  would  be 
ntterly  nugatory,  to  admit  the  doctrine,  and  having  referred  the 
duty  to  the  executive,  to  stop  short,  and  deny  or  question  the 
only  means,  by  which  it  can  be  carried  into  effect 

In  this  case,  too,  the  prisoner  is  found  in  the  custody  of  the 
officers  of  this  Court,  and  subject  to  its  authority.  Will  the 
Court,  under  the  circumstances  suffer  his  discharge?  I  sub- 
mit the  question. 

The  Court  delivered  the  following  opinion : 

Barbour,  J. — Jose  Ferreira  dos  Santos,  a  Portuguese  subject, 
having  been  committed  for  trial  before  this  Court,  under  a 
charge  of  piracy,  and  the  grand  jury  having  found  the  indict- 
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ment  against  him  not  a  true  bill,  he  would  be  entitled  to  a  dis- 
charge from  custody,  as  it  regards  that  accusation.  But  an 
application  is  now  made»  at  the  instance  of  the  charg6  des  af- 
faires of  Portugal,  that  he  may  be  detained,  until  the  govern- 
ment of  Portugal  shall  have  time  to  make  a  demand  on  that  of 
the  United  States,  that  he  may  be  surrendered  to  the  former,  as 
a  fugitive  from  justice,  to  be  tried  there,  under  a  charge  of 
murder;  which  it  is  alleged  that  he  has  committed  in  that 
country.  And  the  question  is,  whether  it  is  proper,  or  compe- 
tent, for  this  Court  to  detaiq  him  in  prison,  for  the  purpose  be- 
fore stated  7 

The  solution  of  this  question  depends  upon  that  of  two 
others :  1.  Has  a  nation,  whose  citizen  or  subject  commits  a 
crime  within  its  own  jurisdiction,  and  is  afterwards  found  with- 
in that  of  another,  a  right,  by  the  law  of  nations,  upon  its  de- 
mand, to  have  him  delivered  up  by  that  other,  for  the  purpose 
of  being  tried  where  the  crime  was  committed  7  2.  If  such 
right  exist,  have  the  judicial  officers  of  the  United  States,  sup- 
posing the  evidence  to  be  sufficient,  any  authority  to  act  in 
relation  to  it,  as  auxiliary  to  the  executive  department? 

As  to  the  first  point,  as  far  as  I  am  informed,  the  subject  has 
not  been  before  any  of  the  federal  courts  of  the  Union.  The 
case  of  Jonathan  Robins  is  not  an  exception  to  this  remark. 
He  was,  indeed,  at  the  request  of  the  then  President  of  the 
United  States,  Mr.  Adams  the  elder,  delivered  up  by  the  dis- 
trict judge  of  South  Carolina,  to  the  British  consul,  on  a  chai^ 
of  murder,  committed  by  him,  (Robins,)  on  board  of  a  British 
vessel  on  the  high  seas. 

But,  that  case  depended  upon  the  twenty-seventh  article  of 
the  treaty  with  Great  Britain,  made  in  the  year  1794,  by 
which  it  was  agreed,  that  fugitives  charged  with  murder,  or 
forgery,  committed  within  the  jurisdiction  of  either,  and  seek- 
ing an  asylum  within  any  of  the  countries  of  the  other,  should 
be  reciprocally  delivered  up,  in  the  manner  and  upon  the  terms 
therein  stated. 

The  question  then,  in  that  case,  as  it  relates  to  this  point 
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was*  whether  the  ccmLS  /aderis  of  this  article  had  occurred ; 
whereas,  in  this  case,  there  is  no  treaty  stipulation,  and  the 
question  must,  therefore,  depend  upon  the  right  of  the  govern- 
ment of  Portugal  to  make  the  demand,  and  the  consequent 
obligation  of  our  government  to  surrender  the  person  charged, 
independently  of  any  treaty  or  compact  between  them. 

There  have,  however,  been  two  decisions  upon  the  subject, 
made  by  two  distinguished  jurists  of  our  country :  the  one,  by 
Judge  Kent,  of  New  York ;  the  other,  by  Chief  Justice  Tilgh- 
man,  of  Pennsylvania ;  the  first,  asserting  the  right :  see  the  case 
in  the  matter  of  Daniel  Washburn,  4  Johns.  Ch.  Ca.  106 ;  the 
other,  adopting  a  different  line  of  reasoning,  and  arriving  in 
many  respects,  at  different  conclusions :  see  the  case  of  Short 
V.  Deacon,  10  Serg.  &  Rawle,  126.  It  becomes  necessary,  then, 
to  examine  the  question  upon  the  principles  laid  down  by  the 
writers  on  public  law,  with  r^reuce  to  the  application  made 
of  them  in  the  two  cases  just  cited,  to  the  authoritative  declara- 
tions of  our  own  government,  and  generally,  to  all  the  bearings 
and  relations  of  the  subject. 

Grotius  asserts  the  right  to  demand,  and  the  consequent  ob- 
ligation to  surrender,  all  persons  charged  with  crimes,  who  have 
fled  to  another  country,  whether  they  are  citizens  or  subjects  of 
that  country,  or  foreigners,  although,  in  practice,  it  is  not  insisted 
on,  except  in  crimes  against  the  state,  or  of  a  very  heinous  na- 
ture. As  to  lesser  crimes,  he  says,  they  are  connived  at,  unless 
otherwise  agreed  on,  by  treaty.  In  this  doctrine,  he  is  followed 
by  Burlamaqui,  Heineccius,  and  Wynne.  Vattel,  asserts  the 
right  and  obligation,  in  case  of  great  crimes ;  but  speaks  only 
as  to  the  subjects  of  the  country,  on  which  the  demand  is  made. 
And  his  reasoning  applies  to  them  only ;  because  it  is  pul  upon 
the  principle  of  the  duty  of  the  sovereign  to  prevent  his  subjects 
from  doing  mischief  to  other  states,  and  the  consequent  duty  to 
punish  or  surrender. 

Puffendorf,  on  the  contrary,  holds  the  doctrine,  that  the  ob- 
ligation to  deliver  up  a  criminal,  is  rather  in  virtue  of  some 
treaty,  than  in  consequence  of  a  common  and  indispensable  ob- 
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ligation.  Martens,  after  stating  that  a  sovereign  may  punish 
foreigners  who  fly  to  his  dominions,  after  having  committed  a 
crime  in  the  dominions  of  another,  as  well  as  those  who  commit 
it  in  his,  adds:  <*  but  in  neither,  is  he  perfectly  cbliged  to  send 
them  for  punishment  to  their  own  country,  not  even  supposing 
them  to  have  been  condemned  before  their  escape."  He  sajrs, 
also,  that  according  to  modem  custom,  a  criminal  is  frequently 
sent  back  to  the  place  where  the  crime  is  committed,  on  the 
request  of  a  power  who  offers  to  do  the  like  service^  and  that  we 
often  see  instances  of  this.  Ward  seems  strongly  to  counte- 
nance the  idea  of  Puflfendorf. 

I  have  thus  given  an  abbreviated  statement  of  these  writers 
on  public  law ;  more  detailed  views  of  whose  reasoning  may 
be  seen  by  reference  to  the  works  themselves,  or  to  quotations 
from  them,  in  the  two  cases  before  cited  from  New  York  and 
Pennsylvania.  Thus  much  was  necessary  as  a  basis  for  my 
future  reasoning.  Upon  the  mere  authority  of  foreign  publicists, 
then,  it  would  appear  to  be  doubtful  whether  there  was,  inde- 
pendently of  treaty,  any  obligation,  on  the  part  of  our  govern- 
ment, to  surrender  to  another,  a  fugitive  from  justice.  To  decide 
the  question,  let  us  descend  from  these  principles  of  abstract 
writers,  and  see  what  has  been  the  practice  of  Europe  in  an- 
cient and  modem  times.  Lord  Coke,  in  his  3  Inst  180,  (I  quote 
now  from  10  Serg.  &  Rawie,)  after  expressing  a  decided  opi- 
nion agaitist  delivering  up  fugitives,  gives  us  three  instances  of 
a  refusal  to  deliver  up;  the  first,  a  qualified  one ;  the  two  others, 
absolute.  Henry  VII.  of  England,  demanded  of  Ferdinand  of 
Spain,  the  Earl  of  SulBTolk,  attainted  of  high  treason  by  parlia- 
ment Ferdinand  refused  to  deliver  him,  until  Henry  promised 
not  to  put  him  to  death.  Henry  VIII.  of  England,  demanded 
of  the  King  of  France,  Cardinal  Pool,  being  his  subject,  and  at- 
tainted of  treason ;  the  demand  was  not  complied  with.  Queen 
Elizabeth,  demanded  of  Henry  IV.  of  France,  Morgan  and 
others  of  her  subjects,  who  had  committed  treason  against  her. 
He  replied,  that  all  kingdoms  were  free  to  fugitives,  and  it  was 
the  duty  of  kings  to  defend,  every  one,  the  liberties  of  his  own 
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kingdom;  and,  that  Elizabeth  had,  not  long  before,  received 
Montgomery,  the  Prince  of  Conde,  and  other  Frenchmen.  Chief 
Justice  Tilgbman  adds  the  case  of  Perkin  Warbeck,  who  had 
fled  to  Scotland,  and  who  was  refused  to  be  delivered,  although 
demanded  by  Henry  VII.  Chancellor  Kent,  in  the  case  of  Wash- 
burn, cites  some  cases  in  England,  as  settling  the  principle,  and 
acting  on  the  practice  of  surrendering  fugitives. 

As  to  Lundy's  case,  (2  Vent  Rep.  314,)  that  of  the  King  v. 
Kimberley,  (Strange,  84S,)  there  cited,  and  the  East  India  Com- 
pany V.  Campbell,  (I  Yes.  Sr.  247,)  Chief  Justice  Tilghman,  in 
my  opinion,  gives  a  satisfactory  answer:  It  is — that  the  terri- 
tories where  the  crime  was  committed,  and  to  which  the  criminal 
fled,  were  parts  of  the  same  empire,  and  under  one  common  so- 
vereign. The  King  of  England  could  have  no  privilege  against 
the  King  of  Ireland,  being  one  and  the  same  person. 

He  states,  indeed,  the  case  of  The  King  v.  Hutcheson,  (3  Keb. 
Rep.  785,)  who  was  committed  on  a  charge  of  a  crime  com- 
mitted in  Portugal,  and  refused  to  be  bailed,  and  who  it  was 
said  by  counsel,  (in  another  case,)  was  sent  to  Portugal;  and 
he  refers  to  another,  mentioned  by  Heath,  Justice ;  the  crew  of 
a  Dutch  ship  mastered  the  vessel,  and  brought  her  into  Deal ; 
and  it  was  a  question  whether  they  should  be  seized  and  sent 
to  Holland.  And  it  was  held,  that  they  might,  and  the  same 
(he  said)  had  been  the  law  of  all  civilized  nations. 

There  is  no  subsequent  case  cited,  and  none  is  known  to 
exist,  where  the  British  government  has  surrendered  a  fugitive. 
On  the  contrary,  Mr.  Jeflerson,  in  his  letter  to  President  Wash- 
ington, of  November  7th,  1791,  after  speaking  on  the  subject  of 
conventions  for  the  delivery  of  fugitives,  says:  ''England  has 
no  such  convention  with  any  nation,  and  their  laws  have  given 
no  power  to  their  executive,  to  surrender  fugitives  of  any  de- 
scription; they  are,  accordingly,  constantly  refused;  and  hence, 
England  has  been  the  asylum  of  the  Paolis,  the  La  Mottes,  the 
Calonnes;  in  short,  of  the  most  atrocious  offenders^  as  well  as  of 
the  most  innocent  victims,  who  have  been  able  to  get  there.'' 
In  corroboration  of  this,  I  will  state,  that  but  the  other  day,  that 
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isy  on  the  7th  of  November  last,  it  was  stated  in  the  Intelli- 
gencer, that  application  had  been  made  to  the  secretary  of  the 
home  department,  (England),  for  a  warrant  to  arrest  Bowen; 
but  it  was  refused,  on  the  ground  that  no  treaty  stipulation  re- 
quired such  a  course,  and  without  it,  it  was  wholly  inadmissible. 
The  case  is  not  stated  with  particularity.  Enough,  however, 
appears,  to  show  that  it  was  not  one  of  the  atrocious  class,  men- 
tioned by  Grotius;  that,  however,  is  not  stated  as  the  reason, 
but  the  want  of  a  treaty  stipulation.  I  am  not  prepared  to  say, 
how  far  the  secretary  acted  upon  the  principle  stated  in  some 
of  the  books,  that  governments  were  in  the  practice  of  conniving 
at  the  lesser  offences,  or  that  the  demand  was  not  made  by  our 
government 

There  is,  indeed,  a  case  in  Canada,  in  1'829,  where  a  criminal 
from  Vermont  was  delivered  to  the  authorities  of  that  state, 
upon  a  charge  of  larceny  committed  there,  upon  a  warrant 
issued  by  the  governor  of  the  province;  he  was  arrested,  and 
on  habeas  corpus,  before  the  chief  justice,  it  was  held  lawful;  in 
his  opinion,  he  grounds  himself  generally  upon  the  authorities 
and  cases  before  stated,  and  his  decision,  therefore,  must  stand 
or  fall  with  them.  It  is  worthy  of  remark,  however,  that  this 
was  a  case  of  simply  larceny,  and  not  one  of  great  atrocity, 
as  described  by  Grotius,  and  moreover,  that  the  arrest  was 
grounded  upon  a  charge,  on  oath,  of  the  felony,  and  not  upon  a 
demand  by  our  government;  so  that  it  would  seem,  that  the 
opinion  of  the  government  at  home,  differed  from  that  in  the 
province  of  Canada.  The  opinion  of  European  nations  on  this 
subject,  is  manifested  by  the  numerous  treaties  made  by  them, 
containing  provision  for  the  mutual  surrender  of  criminals. 

In  1  Kent's  Comm.  p.  37,  we  are  tokl,  that  treaties  of  this 
kind  were  made  between  England  and  Scotland  in  1174,  and 
England  and  France  in  1308,  and  France  and  Savoy  in  1378. 
As  these  were  in  the  comparatively  barbarous  ages  of  Europe, 
let  us  come  down  to  a  period,  when  civilization  had  reached  a 
high  point  In  the  letter  of  Mr.  Jefferson,  before  referred  to, 
dated  in  1791,  he  says:  "  The  delivery  of  fugitives  from  one 
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country  to  another,  as  practised  by  several  nations,  is  in  conse« 
quence  of  conventions  settled  between  then),  defining  precisely 
the  cases  wherein  such  deliveries  shall  take  place.  I  know 
(says  he)  that  such  conventions  exist,  between  France  and 
Spain,  France  and  Sardinia,  France  and  Germany,  France  and 
the  United  Netherlands ;  between  the  several  sovereigns,  con- 
stituting the  Germanic  body,  and  I  believe  very  generally,  be- 
tween co-terrainous  states,  on  the  continent  of  Europe."  Why, 
let  me  ask,  were  all  these  treaties  in  ancient  and  modern  times? 
I  answer,  either  because  the  opinion  of  Puffendorf  was  con- 
sidered right,  that  without  a  treaty  stipulation,  there  was  no  ob- 
ligation to  surrender,  or  at  least,  the  question  was  so  unsettled, 
the  respective  rights  and  obligations  of  nations  so  indetermi- 
nate, and  the  refusal  on  the  part  of  nations  to  surrender  so  fre- 
quent, that  without  treaty,  there  was  no  obligation  at  all,  or 
none  of  any  sort  of  practical  value ;  for,  what  is  this  imperfect 
obligation  of  which  the  writers  speak  7  It  is  the  right  of  one  to 
ask,  which  involves  the  right  of  the  other  to  refuse,  and  as  ap- 
plied to  this  particular  subject,  that  refusal  had  become  so  com- 
mon, as  to  be  almost  the  habitual  practice,  until  treaties  were 
formed  concerning  it  And  is  not  the  doctrine  of  the  neces- 
sity of  treaty  stipulation  supported,  too,  by  the  the  weightiest 
reasons? 

In  the  first  place,  in  this  way  alone,  can  reciprocity  be  en- 
sured ;  in  this  way  alone,  can  it  certainly  be  ascertained  to 
what  crimes  the  doctrine  of  surrender  is  to  be  applied.  Some 
would  apply  it  to  all  crimes,  some  to  those  against  the  state,  or 
of  deep  atrocity.  Which  are  of  that  character?  The  New  York 
assembly  consider  simple  larceny,  or  any  crime,  punishable  in 
their  state  prison,  as  proper  to  surrender  for,  and  have  enacted 
accordingly.  The  treaty  of  1794,  between  the  United  States 
and  Great  Britain,  confines  it  to  murder  and  forgery. 

Moreover,  as  to  the  expense  attending  the  case,  in  the  treaty 
just  cited,  it  is  provided,  that  the  power  making  the  demand 
shall  pay  it 

Finally,  provision  can  be  made  as  to  the  length  of  time 
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for  which  a  party  is  to  be  detained,  as  is  provided  in  the  act 
of  Congress  in  relation  to  fugitives  from  justice,  from  the  several 
states. 

Let  us  now  examine  the  views  of  our  own  government,  on 
this  point.  Mr.  Jefferson,  in  the  letter  already  referred  to,  in 
which  he  is  writing  to  the  President  on  the  subject  of  a  request 
from  the  government  of  South  Carolina,  that  a  demand  should 
be  made  upon  the  governor  of  Florida,  for  the  delivery  of  some 
fugitives,  says :  **  The  laws  of  the  United  States,  like  those  of 
England,  receive  every  fugitive,  (that  is,  as  he  had  just  before 
expressed  it,  the  most  atrocious  offenders,  as  well  as  the  most 
innocent  victims,)  and  no  authority  has  been  given  to  our  exe- 
cutives to  deliver  them  up."  He  states  further,  that  the  French 
government  had  been  anxious  to  make  a  convention  with  us, 
authorizing  them  to  demand  their  subjects  coming  here ;  that 
in  the  Consular  Convention,  Dr.  Franklin  agreed  to  an  article, 
giving  to  their  consuls  a  right  to  take  and  send  back  captains 
of  vessels,  mariners,  and  panengers.  Congress  refused  to 
ratify  it,  until  the  word  passengers  was  stricken  onU  He  goes 
on  to  say,  in  fact,  however  desirable  it  be,  that  the  perpetrators 
of  crimes,  acknowledged  to  be  such  by  all  mankind,  should  be 
delivered  up  to  punishment ;  yet,  it  is  extremely  difficult  to  draw 
the  line  between  those,  and  acts  rendered  criminal  by  tyranni- 
cal laws  only :  hence,  the  first  step  always  is,  a  convention  de- 
fining the  cases  where  a  surrender  shall  take  place. 

**  If,  then,  the  United  States,  (he  continues),  could  not  deliver 
up  to  Governor  Quesnada,  a  fugitive  from  the  laws  of  bis  cotin- 
try,  we  cannot  claim,  as  a  right,  the  delivery  of  fugitives  from 
us;  and  it  is  worthy  of  consideration,  whether  the  demand  pro- 
posed to  be  made  in  Governor  Pinckney's  letter,  should  it  be 
complied  with  by  the  other  party,  might  not  commit  us  dis- 
agreeably, perhaps  dishonourably,  in  event;  for  I  do  not  think, 
that  we  can  take  for  granted,  that  the  legislature  of  the  United 
(States  will  establish  a  convention  for  the  mutual  delivery  of  fu- 
gitives; and  without  a  reasonable  certainty  that  they  will,  I 
think  we  ought  not  to  give  Governor  Quesnada  any  grounds  to 
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expect  that,  in  a  similar  case,  we  would  re-deliver  fugitives  from 
his  government" 

On  the  12th  September,  1793,  Mr.  JeiTerson  thus  writes  to 
Genet,  the  French  minister,  in  answer  to  a  demand  that  he  had 
made  for  the  delivery  of  fugitives: 

**  The  laws  of  this  country  take  no  notice  of  crimes  committed 
out  of  their  jurisdiction.  The  most  atrocious  offender  coming 
within  their  pale,  is  received  by  them  as  an  innocent  man;  and 
they  have  authorized  no  one  to  seize  or  deliver  him.  The  evil 
of  protecting  malefactors  of  every  dye,  is  sensibly  felt  here,  as 
in  other  countries;  but,  until  a  reformation  of  the  criminal  codes 
of  most  nati(Mis,  to  deliver  fugitives  from  them,  would  be,  to  be- 
come their  accomplices.  The  former,  therefore,  is  viewed  as 
the  lesser  evil."  He  goes  on  to  say,  that  unless  they  come 
within  the  consular  convention,  no  person  in  this  country  is  au- 
thorized to  deliver  them ;  but  on  the  contrary,  they  are  under 
the  protection  of  the  laws,  &c.  In  the  course  of  the  next  year, 
(1794),  the  British  treaty  was  made;  the  twenty-seventh  article 
of  t^hich,  already  referred  to,  provided  for  this  subject. 

Thus,  as  well  by  the  authoritative  declarations,  as  by  the  acts 
of  our  government^  the  principle  has  been  announced  to  the 
world,  that  the  United  States  acknowledge  no  obligation  to 
surrender  fugitives,  except  by  virtue  of  some  treaty  stipulation. 

Besides  the  reasons  common  to  us,  with  other  nations  which 
recommend  the  justice  and  utility  of  this  doctrine,  we  have 
strong  ones  arising  from  the  spirit  of  our  institutions,  and  the 
provisions  of  the  federal  Constitution. 

If,  for  example,  we  were  to  take  Grotius  as  our  rule,  the 
offence  which  he  emphatically  considers  as  most  requiring  a 
surrender,  is  treason;  or,  as  he  expresses  it,  offences  against  the 
state. 

Now,  let  us  see  what  would  be  the  practical  effect  of  this 
rule?  Suppose,  that  during  the  late  war  with  Great  Britain,  a 
British  born  subject,  who  had  previously  emigrated  to  the  United 
States^  had  been  found  fighting  in  our  ranks,  as  a  soldier,  in 
Canada,  and  upon  his  return  home,  had  been  demanded  by  the 
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British  government:  on  their  principle  of  perpetual  allegiance, 
he  was  still  a  subject,  and  had  committed  treason:  upon  the 
principle  of  Grotius,  we  must  have  surrendered  him,  because 
he  had  committed,  according  to  their  laws,  a  crime  against  the 
state. 

Let  us  put  another  case.  Suppose  that,  in  the  struggle  now 
going  on  in  Texas,  an  American  citi2en  (of  whom  we  have 
many)  should  be  found  fighting  against  the  authority  of  Santa 
Anna,  and  upon  his  return  home  should  be  demanded.  Here, 
too,  according  to  the  rule  of  Grotius,  we  must  deUver  him,  be- 
cause he  had  committed  a  crime  of  state,  against  the  present 
government  de  facto;  and  it  is  a  settled  principle  with  us,  that 
we  are  always  to  take  the  present  existing  government  defacto^ 
as  the  one  for  the  time  being  to  be  respected  as  the  government 
Can  any  one  for  a  moment  suppose,  that  in  either  of  the  cases 
here  put,  our  government  would  surrender  7  Surely  not  In  the 
case  in  Canada,  the  chief  justice  says,  that  cases  of  this  sort 
cannot  be  drawn  into  precedent,  because  the  authority  of  the 
state  to  which  the  accused  has  fled,  may  well  be  extended  to 
protect,  rather  than  deliver  him  up  to  his  accusers,  &c ;  but  is 
it  not  apparent,  that  this  is  a  violation  of  Grotius's  rule  ?  For 
here  is  a  crime  of  state  committed  against  the  government  de 
facto ;  one  which,  if  successful,  is  honoured  by  the  name  of  re- 
volution ;  if  otherwise,  is  degraded  by  the  epithet  of  rebellion, 
and  all  engaged  in  it  are  called  traitors. 

An  attention  to  some  of  the  provisions  of  our  Constiution, 
will,  I  think,  fortify  this  doctrine. 

The  second  clause  of  the  second  section  of  the  fourth  article 
provides,  that  a  person  charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  fiee  from  justice,  and  be  found  in  an- 
other state,  shall,  on  demand  of  the  executive  authority  of  the 
state  from  which  he  fled,  be  delivered  up  to  be  removed  to  the 
state  having  jurisdiction  of  the  crime.  The  subject  of  fugitives 
from  justice  was  thus  in  the  minds  of  the  Convention,  and  they 
provided  for  a  delivery  of  fugitives  from  the  states  of  the  Union. 
It  may,  perhaps,  be  fairly  said,  that  as  the  Constitution  was 
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made  for  the  states,  and  the  people  of  the  states,  it  had  no  rela- 
tion in  its  nature  to  foreigners:  be  it  so;  but  the  principle 
assumed,  requires  us  to  deliver  up  citizens,  as  ^ell  as  aliens.  In 
this  aspect  as  to  citizens,  it  was  properly  within  the  scope  of  a 
constitutional  provision ;  and,  according  to  my  view,  provision 
is  made  in  the  Constitution,  which,  although  it  does  not  mention 
it  by  name,  embraces  the  whole  subject,  both  as  to  citizens  and 
all  others  within  our  jurisdiction,  and  puts  it  within  the  control 
of  a  department  of  the  government  It  is  the  clause  creating 
the  treaty-making  power,  and  the  reasoning  stands  thus :  the 
Constitution  having  given  to  the  President  and  Senate  the  right 
to  make  treaties,  without  limitation  in  words,  there  is  no  other 
limitation  but  their  discretion,  eflEcept  that  the  treaty  shall  not 
contravene  the  Constitution,  or  invade  the  rights  of  other  de- 
partments. 

The  various  provisions,  securing  to  every  person  charged 
with  crime,  a  trial  by  jury,  the  right  to  be  confronted  by  his 
witnesses,  the  privilege  of  not  being  obliged  to  be  a  witness 
against  himself,  also,  in  my  opinion,  have  an  important  bearing 
upon  this  subject  It  may  be  said,  that  it  was  intended  to  apply 
to  crimes  against  the  United  States ;  but,  I  think,  the  spirit  of 
them  should  make  the  treaty-making  power  extremely  cautious, 
even  as  to  treaty  stipulations,  for  surrendering  our  people  to  a 
government,  where  these  privileges  do  not  exist;  but  where 
there  is  no  treaty,  they  should,  in  my  opinion,  be  decisive 
against  a  surrender,  in  the  exercise  of  discretion,  even  if  the 
law  of  nations  created  an  imperfect  obligation,  without  a 
treaty  stipulation.  1  am  of  opinion,  then,  that  the  government 
of  the  United  States  are  not  under  any  obligation  to  deliver 
the  prisoner,  in  the  absence  of  any  treaty  stipulation. 

The  second  question  is,  whether  the  judicial  officers  of  the 
United  States  have  any  authority  to  act  in  relation  to  it?  Per- 
haps the  conclusion  at  which  I  have  arrived  on  the  first  point, 
might  render  a  discussion  of  the  other  unnecessary;  but  as  it 
was  argued,  and  has  been  considered,  and  as  I  may  have  fallen 
into  error  on  the  first  point,  I  will  very  briefly  notice  it    As  a 
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general  proposition,  the  judicial  power  of  a  government  is  cre- 
ated for  the  purpose  of  executing  its  oton  laws.  If  in  deciding 
upon  a  foreign  contract,  the  courts  of  another  country  construe 
it  according  to  the  law  of  the  place  where  made,  and  intended 
to  be  executed;  as,  for  example,  to  give  the  interest  there  al- 
lowed, this  is  not  the  execution  of  a  foreign  law ;  but  of  the  la^ 
of  the  court,  which  as  to  this  case,  adjudges  that  as  the  intention 
of  the  parties.  As  to  criminal  laws,  I  believe  it  is  settled  every 
where,  that  one  country  will  not  execute  the  penal  laws  of 
another;  not  even  its  revenue  laws.  So  far  is  this  carried  in 
this  country,  that  the  courts  of  one  state  will  not  execute  the 
penal  laws,  either  of  a  sister  state,  or  of  the  federal  government 

The  crime  charged  against  the  prisoner,  is  one  against  the 
laws  of  Portugal,  not  against  the  United  States.  Over  the  crime 
itself,  then,  the  judicial  officers  of  the  United  States  clearly  have 
no  jurisdiction.  If  they  have  no  jurisdiction  over  the  crime, 
whence  can  they  derive  the  authority  to  arrest  the  party  charged 
with  that  crime,  and  detain  him,  with  a  view  to  a  trial  therefor, 
in  another  and  foreign  jurisdiction?  I  do  not  here  enter  into 
the  second  question  discussed  in  Jonathan  Robins*  case,  whether 
the  duty  to  be  performed  there,  was  a  judicial  one.  That  was 
the  case  of  a  treaty.  The  Constitution  extends  the  jurisdiction 
of  its  judiciary,  to  all  cases  arising  under  treaties,  &c.  That, 
therefore,  is  a  totally  distinct  question  from  this,  where  there 
is  no  treaty,  and  where  a  judicial  officer  is  asked  to  arrest,  or, 
what  is  the  same  thing,  to  detain  a  person  charged  with  the 
commission  of  a  crime,  not  against  the  government,  whose 
judicial  power  it  is  his  duty  to  execute,  nor  for  a  trial,  in  any 
of  the  courts  of  that  government,  but  for  one  to  be  had  before 
the  tribunals  of  a  foreign  country,  against  whose  laws  the  alleged 
crime  has  been  committed. 

Let  us  look,  for  a  moment,  at  the  legislation  of  Congress, 
upon  the  subject  of  arrest  in  criminal  cases.  We  are  authorized 
to  arrest  for  any  crime  or  oflence  against  the  United  States, 
for  what  purpose?  The  act  of  Congress  informs  us,  that  it  is 
for  trial  before  such  court  of  the  United  States,  as  by  that  act 
has  cognizance  of  the  offence. 
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Now,  the  crime  with  which  this  prisoner  is  charged,  is  not 
against  the  United  States,  and  the  arrest  or  detainer  is  avowedly 
asked,  not  for  the  purpose  of  a  trial  before  any  court  of  the 
United  States. 

The  case  of  piracy  is  embraced  by  the  provision  of  this  law; 
for  that  is  a  crime  against  all  nations,  and  amongst  others, 
against  the  United  States;  but,  moreover,  the  Constitution  au- 
thorizes Congress  to  define  and  punish  piracy.  Congress  has 
defined  and  provided  for  its  punishment  We  are,  then,  exe- 
cuting a  law,  made  in  pursuance  of  the  Constitution,  when  we 
take  jurisdiction  of  that  ofifence. 

So  strict  has  been  the  doctrine,  as  to  the  judicial  oflicers  of 
one  government  executing  the  criminal  laws  of  another,  that, 
although  the  act  of  Congress  authorizes  state  magistrates  to 
arrest,  for  crimes  against  the  United  States,  yet  the  general 
court  of  Virginia  sustained  the  legality  of  their  warrants,  only 
upon  the  ground,  that  it  was  competent  to  have  authorized 
private  persons  to  act,  and  that  magistrates  are  designated  as 
a  class  of  persons  by  their  name  of  ofllice. 

In  conclusion  I  will  say,  that  the  counsel  who  made  this  ap- 
plication, has  presented  it  in  the  strongest  light,  which  the  prin- 
ciples of  public  law  or  the  authorities  enabled  him  to  do;  yet, 
after  the  best  reflection  which  I  have  been  able  to  bestow  upon 
the  subject,  in  the  short  time  which  I  have  had  to  consider  it,  I 
am  of  opinion,  that,  without  a  treaty  stipulation,  this  govern- 
ment is  not  under  any  obligation  to  surrender  a  fugitive  from 
justice,  to  another  government,  for  trial;  and  that,  as  a  judicial 
officer  of  the  United  States,  I  have  no  authority  whatsoever, 
either  to  arrest  or  detain,  with  a  view  to  such  surrender. 

It  follows,  as  a  consequence,  that  the  prisoner  is  entitled  to 
his  discharge;  and  he  is  discharged  accordingly. 


Sbtatm 
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It  if  a  general  principle  of  equity,  that  wherever  a  party  has  a  perfect  remedy  at 
law,  he  cannot  come  into  a  court  of  equity  to  enforce  his  rights :  some  defect 
in  the  legal  remedy  being  the  very  foundation  of  the  equitable  jurisdiction.  But 
where,  superadded  to  this  legal  remedy,  a  tnut  is  ezinressly  created,  either  by 
the  deed  of  the  parties,  or  by  the  operation  of  law,  or  both,  a  court  of  equity  hw 
a  concurrent  jurisdiction  with  the  court  of  law ;  and  the  party  may  proceed,  at 
his  option,  either  to  enforce  his  Ugol  security,  or,  may  come  into  equity  to  en- 
force the  trust 

Although,  a  court  of  equity,  will  not  interfere  to  adjust  equities  between  a  debtor 
defendant,  and  ki$  debtor,  upon  a  bare  possibility  that  a  resort  may  ultimately 
be  had  to  the  latter,  yet,  where  the  foundation  of  the  suit  is  a  trust,  and  tbs 
trust  subject  is  distributed  among  several,  the  cestes  ^iie  fmsf,  has  a  right  t* 
call  for  sn  account  of  the  trust  subject,  in  whatever  hands  it  may  be  foimd. 

Where  the  jurisdiction  of  the  federal  courts  has  once  attached,  no  subsequent 
change  in  the  relation,  or  condition  of  the  parties,  in  the  progress  of  the  canssi 
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win  oust  that  jurisdiction.  The  strongest  considerations  of  atility  and  eonve- 
nience  require,  that  the  jurisdiction  being  once  vested,  the  action  of  the  court 
should  not  be  limited,  but,  that  it  should  proceed  to  make  a  Jifud  disposition  of 
the  subject 

Where  the  jurisdiction  depends  upon  the  party,  it  is  the  party  on  the  record. 

The  United  States  being  plaintiflb  and  their  debtors  being  entitled,  by  the  award 
of  commissioners  under  the  treaty  with  France,  to  a  sum  of  money  more  than 
adequate  to  the  payment  of  their  debt;  Held:  that,  although  the  United  States 
may  dect  to  retain  the  amount  of  their  debt,  it  is  altogether  discretionary  with 
them  whether  they  will  do  so  or  not;  and  the  right  to  retain,  constitutes  no  im- 
pediment to  the  prosecution  of  their  suit  in  a  court  of  equity. 

THE  facts  of  this  case  are  briefly  these: — 

Moses  Myers  and  John  Myers,  trading  under  the  firms  of 
Moses  Myers  &  Son,  and  John  Myers  &  Co.,  being  largely 
indebted  to  the  United  States,  for  duty  bonds,  with  Richard 
Drammond  as  their  surety,  by  two  several  deeds,  dated  re- 
spectively in  October,  1819,  and  March,  1820,  conveyed  all 
their  property,  whether  real  or  personal,  in  possession  and  in 
action,  to  William  B.  Lamb  and  Richard  Drummond,  surety  as 
aforesaid,  in  trust,  to  receive  the  debts  due  to  them,  and  to  sell 
and  dispose  of  all  their  estate  and  eilects,  and  after  paying  the 
reasonable  charges  of  the  trust,  to  apply  the  proceeds  to  the 
payment  of  their  debts  in  classes,  giving  the  preference  to  the 
debts  due  to  the  United  States. 

Before  the  execution  of  these  deeds,  the  Messrs.  Myers  had 
employed  Myer  Myers,  then  in  Europe,  as  their  agent,  to  col- 
lect a  debt  due  to  them  in  Norway,  and  particularly  specified 
in  a  schedule  attached  to  the  deeds. 

A  judgment  at  law  was  obtained  by  the  United  States,  against 
the  obligors  in  the  bond,  which  was  in  part  satisfied. 

A  portion  of  the  debt  not  having  been  paid,  the  United  States 
brought  their  suit  in  equity  in  this  Court,  at  the  instance,  as  it 
would  seem,  of  Drummond,  the  surety  in  the  bonds,  for  the  pur- 
pose of  recovering  it  out  of  the  trust  fund,  making  Moses  and 
John  Myers,  Lamb,  and  Drummond,  the  trustees,  and  Myer 
Myers,  defendants. 
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A  motion  was  made  at  this  term,  to  dismiss  the  bili,  as  against 
Myer  Myers,  upon  the  ground,  that  as  against  him,  this  Court 
had  no  jurisdiction  of  the  case. 

The  judges  delivered  their  opinions  as  follows: 

Daniel,  J. — The  objections  to  the  jurisdiction  of  the  Court, 
urged  by  the  counsel  for  this  motion,  are  substantiaUy  these: 

1.  That  this  suit,  although  inform^  a  suit  in  the  name  and  on 
behalf  of  the  United  States,  is,  in  reality^  a  controversy  betvi^een 
citizens  of  Virginia,  and,  therefore,  proper  for  a  state  court  only. 

2.  That,  admitting  this  suit  to  have  been  properly  instituted 
as  against  Moses  Myers  &  Son,  and  that  the  United  States  had 
a  direct  and  substantive  claim  against  them,  still  that  there  never 
was  just  ground  for  joining  Myer  Myers  as  a  party  defendant, 
and  this  suit  ought,  therefore,  as  to  him,  to  be  dismissed. 

3.  That  admitting  the  regularity  of  this  suit,  originally,  as  to 
all  these  defendants ;  yet  the  claim  of  the  United  States  having 
been  satisfied,  the  court  should  arrest  its  proceedings  at  this 
point,  and  not  go  on  to  adjudge  the  controversy  as  between  the 
defendants. 

1.  In  support  of  the  first  of  these  objections,  it  is  pressed 
upon  the  court,  that  there  never  was  any  interest  or  necessity 
operating  upon  the  United  States  to  compel  them  to  the  course 
they  have  adopted.  That  by  means  of  their  judgment  against 
Moses  Myers  &  Son,  and  their  surety,  they  had  a  perfect 
remedy  at  law,  which  they  were  bound  to  carry  out  to  its  ut^ 
most  extent ;  and  that  the  sufliciency  of  that  security  (nowhere 
called  in  question)  relieved  them  from  all  necessity  for  resorting 
to  other  sources.  For  these  positions,  the  case  of  Linny  o. 
Dare,  2  Leigh,  588,  is  relied  on. 

The  principle,  that  wherever  there  exists  a  right  or  remedy 
exclusively  hgaU  and  perfect  in  its  character  and  operation,  a 
court  of  equity  cannot  take  cognizance,  is  fully  recognised: 
and,  it  is  likewise  conceded,  that  a  court  of  equity  will  never 
interfere  merely  to  settle  equities  between  a  debtor,  and  his 
debtor,  upon  a  bare  possibility  that  resort  may  ultimately  be 
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had  to  the  latter.  This  last  principle,  and  nothing  else,  I  con- 
ceive to  have  been  settled  in  Linny  t?.  Dare,  for  in  that  case, 
there  was  no  £nf</,  nor  other  foundation  for  equitable  interpo- 
sition. The  surviving  partner  and  his  surety  were  both  living, 
and  recourse  to  them,  at  law,  was  perfectly  unobstructed. 

How  is  it  with  the  case  under  examination  ?  Here  is  a  trust 
expressly  created  by  deed.  The  United  States,  both  by  the  terms 
of  the  conveyance  and  by  operation  of  the  statute,  are  made 
the  cestui  que  trust  They  have  the  right,  I  conceive,  to  en- 
force their  legal  security,  or  to  proceed  under  the  trust,  ad 
libitum ;  and  in  the  latter  event,  they  have  the  consequent  right, 
to  call  for  an  account  of  the  trust  subject  in  the  hands  of  whom- 
soever it  may  be.  In  the  latter  event,  too,  the  residence  of  the 
parties  is  wholly  immaterial,  for  it  is  in  virtue,  not  of  the  resi- 
dence, but  of  the  character  of  the  plaintiffs,  that  the  jurisdiction 
attaches.  No  importance  is  here  yielded  to  the  objection,  that 
the  United  States  are  said  to  have  sued  upon  notice  and  de- 
mand from  the  defendant  Drummond ;  they  had  the  right,  upon 
the  above  view  of  the  case,  to  sue  independently  of  such  re- 
quirement, though  perhaps  they  were  bound  to  use  their  right 
so  as  not  to  visit  injury  upon  others.  I  can  perceive  then, 
neither  from  the  pleadings,  the  evidence,  nor  the  argument, 
that  this  first  objection  can  be  sustained, 

2.  With  respect  to  the  second  objection,  it  would  seem,  that 
if  the  plaintiffs  are  rightfully  in  court,  as  cestui  que  trusty  they 
have  the  right  by  regular  consequence,  to  call  for  and  pursue 
the  subject,  wherever  it  may  be.  I  should  think,  that  putting 
aside  the  proof  or  the  confession  of  agency,  for  the  trustees  or 
their  grantors,  in  the  management  of  the  subject,  and  simply 
upon  the  facts  of  possession,  and  indebtedness,  or  either  of  them, 
on  the  part  of  Myer  Myers,  (once  admitting  the  right  to  the 
trust  subject,)  it  would  be  competent,  on  principles  of  justice, 
and  advisable,  on  the  score  alike  of  prudence  or  celerity,  to  pro- 
ceed against  him,  conjointly  with  the  original  debtors,  and  their 
trustees.  But  I  do  not  think  that,  upon  the  pleadings  in  this 
cause,  Myer  Myers  stands,  pnma/acie,  in  a  contingent  attitude 
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of  creditor  or  debtor,  wholly  separated  from  the  management  of 
this  fund.  It  seems,  on  the  contrary,  that  he  has  had  material 
agency  in  the  management  of  the  specific  subject  Whatever, 
then,  may  be  his  ultimate  responsibility,  upon  a  full  adjustment 
between  the  parties,  I  must  regard  him  as  an  agent,  taking 
upon  himself  the  management  of  this  subject,  with  full  notice 
of  its  connexion  with  the  rights  of  the  cestui  que  trusty  and 
emphatically,  therefore,  liable  to  account  whenever  a  settle- 
ment should  be  called  for.  This  opinion  is  in  conformity  with 
the  decisions  of  Newland  v.  Champion,  1  Yes.  Sr.,  105 ;  Utter- 
son  V.  Mair,  2  Yes.  Jr.,  05 ;  Alsager  v.  Rowley,  6  Yes.  748 ; 
and  Burroughs  v.  Elton,  11  Yes.  29. 

3.  The  third  and  last  point,  at  first  view,  seems  encompassed 
with  rather  more  of  difllculty  than  surrounds  the  two  former ; 
yet,  this  difficulty  will,  it  is  thought,  upon  nearer  inspection,  be 
found  to  be  rather  in  appearance  than  reality.  It  may  here, 
too,  be  remarked,  that  the  question  now  presented,  is,  at  this 
time  somewhat  premature ;  the  facts  assumed  for  its  basis,  not 
being  formally  before  the  court  There  is  no  proof,  direct  and 
certain,  that  the  United  States  have  received,  or  will  receive, 
satisfaction  of  their  claim  against  Moses  Myers  &  Son,  from 
any  source  other  than  the  trust  subject 

The  objection  now  consideredt  concedes  the  jurisdiction  of 
the  court  at  the  time  when  this  suit  was  instituted ;  but  insists 
upon  the  assumption  of  a  subsequent  satisfaction,  as  having  de- 
stroyed that  jurisdiction  admitted  to  have  been  once  perfect 
The  authority  of  the  court  to  adjudge  the  rights  of  the  parties 
once  admitted,  it  may  naturally  be  asked,  how  that  authority 
can  have  been  impaired  by  a  recognition  of  the  rights  of,  or  by 
a  satisfaction  made  to,  either  party  ?  Such  recognition  or  satis- 
faction, does  not  change  one  legal  feature  or  principle  of  the 
case,  nor  the  positions  in  which  the  parties  stand  to  each  other, 
or  to  the  court,  but  is,  on  the  contrary,  rather  an  admission,  or 
confirmation  of  all  these.  In  the  case  at  bar,  there  is  not  the 
slightest  change,  either  oi parties^  contracts^  or  duties;  all  these 
remain  as  at  the  institution  of  the  suit ;  what  possible  ground. 
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then,  can  there  be,  for  changing  the  rules  which  were  applica- 
ble to  them  at  that  period?  I  can  perceive  none  whatever,  in 
any  supposed  necessity  for  restricting  the  courts  of  the  United 
States  within  their  proper  orbit,  for  that  they  cannot  transcend, 
while  they  honestly  limit  their  action  to  cases  in  which  the 
United  States  are  fairly  and  necessarily  parties  j  and  to  such, 
they  are  imperiously  bound  to  extend  their  action,  whoever 
may  be  directly,  or  incidentally,  embraced  with  it   If  there  be 
no  paramount  constitutional  necessity  for  a  change  of  forum, 
none  surely  can  doubt  the  advantages  as  to  economy,  either  of 
time  or  expense,  of  a  system  which  terminates  in  a  single  pro- 
ceeding, matters  that  otherwise  would  be  drawn  out  in  multi- 
plied and  costly  litigation.    A  course  like  this,  is,  moreover, 
sanctioned  by  the  inveterate  practice  of  courts  of  equity,  which, 
when  once  properly  invested  with  jurisdiction,  will  never  parcel 
out  the  subject  of  controversy  to  different  tribunals.    Should  a 
practice  like  that  proposed  by  the  present  motion,  prevail  in 
this  Court,  the  mischiefs  incident  to  its  establishment,  are  easily 
anticipated.    Few  instances  will  ever  occur,  where  the  priority 
of  the  United  States  wiU  be  asserted,  which  will  not  involve  an 
examination  of  various  and  conflicting  interests,  because  such 
cases  will  almost  uniformly  be  those  of  absolute  insolvency,  or 
of  difierent  creditors  claiming  under  specific  liens  upon  the 
same  subject,  or  by  substitution  in  the  place  of  those  who  may 
have  been  preferred.    Again : — where  the  United  States  may 
have  no  concern,  suppose  there  should  be  several  incumbrances 
upon  the  same  subject,  the  last  of  whom  should  be  a  citizen  of 
another  state?    In  either  of  these  cases,  it  would,  probably,  be 
indispensable  to  examine  into  the  foundation,  and  to  settle  the 
rank,  of  the  respective  claims ;  to  ascertain,  by  accounts  to  be 
stated,  their  precise  extent,  and  to  convert  the  subject  pledged 
into  funds  applicable  to  some  or  all  of  the  demands  upon  it 
The  representatives  of  aH  the  different  interests  are  convented, 
their   rights  adjusted,  the  subject  converted  into  money  and 
actually  brought  into  court    What  shall  be  done  ?  Shall  the 
court,  dispenring  justice  to  some  of  the  parties  cmly,  turn  from 
Vol.  II.-3  U 
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its  door  the  residue,  whom  it  had  not  only  power  to  call*  but 
whom  it  was  compelled  to  call  before  it ;  and  with  their  expul- 
sion! cast  from  it  as  a  waif,  the  remainder  of  the  fund,  to  be 
struggled  for  in  a  different  forum  1  The  evils  of  such  a  proceed- 
ing, would,  indeed,  be  gricTOUS ;  and  its  absurdity  most  glaring, 
from  a  contrast  with  the  admissioil«  that  over  persons  and  sub- 
ject the  court  ofue  had  complete  jurisdiction ;  but  that  such  juris- 
diction has  been  taken  away,  the  character  of  both  parties  and 
subject  remaining  wholly  unchanged  I  But  the  question  hers 
discussed,  appears  to  me  not  one  of  the  first  impression,  or  to 
be  dependent  solely  upon  reasonings  from  principle.  It  seems 
to  have  been  considered  by  the  Supreme  Court,  and  by  that 
tribunal,  in  effect,  if  not  in  terms,  decided.  Thus,  in  the  case 
of  Conolly  et  al,  v.  Taylor,  et  al.,  2  Peters,  656,  it  is  ruled,  that 
**  where  there  is  no  change  of  parties  to  a  suit  during  its  pro- 
gress, a  jurisdiction  depending  upon  the  condition  of  the  parties, 
is  governed  by  that  conditioii,  as  it  was  ai  the  commcTicemeiU  qf 
the  suiL**  So,  too,  the  case  of  Dunn  et  al.  v.  Clarke  el  al.,  8 
Peters,  2,  cited  and  relied  on  by  the  counsel  for  this  motioui 
appears  to  me  to  coincide  with  the  authority  just  quoted,  and 
to  operate  strongly,  if  not  conclusively,  against  the  present  ap- 
plication. In  the  latter  case  from  Peters,  a  judgment  in  eject- 
ment had  been  obtained  in  the  state  of  Ohio,  by  a  citizen  of  Vir- 
ginia against  citiasens  of  Ohio,  and  an  injunction  to  this  judgment 
at  la  w  granted  :  the  plaintiff  at  law,  the  defendant  in  equity,  then 
dying,  the  suit  was  revived  in  the  name  of  his  representative, 
a  citizen  qf  Ohio,  Upon  this  case,  the  question  of  jurisdiction 
was  raised)  the  parties  being  tAen  all  dtixens  qf  Ohio.  The 
court  say,  that  although  the  defendant  in  equity,  is  a  citizen 
of  Ohio,  yet,  he  was  the  representative  of  the  plaintiff  at  law, 
who  was  a  citizen  of  Virginia,  and  *^  this  fact,"  (that  is,  his  citi- 
zenship in  Ohio,)  "  will  not  deprive  the  court  of  an  equitable 
control  over  the  judgment"  And  again — ^*  Of  the  action  at 
law  the  Circuit  Court  had  jurisdiction,  and  no  change  in  the 
residence  or  condition  of  the  parties  can  take  away  a  jurisdic- 
tion which  has  once  attached."  Finally,  regarding  this  motion 
as  neither  enforced  by  any  overruling  authority  by  which  the 
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judgmeiit  of  this  Court  must  be  controlled,  nor  as  consistent 
with  justice  to  all  the  parties,  I  am  constrained  to  refuse  it 

Barbour,  J.,  after  stating  the  case,  said; 

Various  points  have  been  made  in  support  of  this  motion, 
which  I  will  briefly  examine  in  the  order  in  which  they  were 
presented. 

1.  It  is  contended,  that  this  is  substantially  a  contest  between 
DrummoQd,  the  surety  in  the  custom-house  bonds,  one  of  the 
trustees,  and  also  one  of  the  defendants,  and  Myer  Myers,  his 
co-defendant,  and  that  the  United  States  isire  only  nominal  par* 
ties:  and,  that,  consequently,  the  Court  has  not  jurisdiction,  be- 
cause they  are  both  citizens  of  Virginia.  If  this  were  so,  then 
the  consequence  contended  for  would  follow.  But  are  the  United 
States  only  nominal  parties?  It  is  not  denied,  that  a  debt  is  due 
to  them,  that  it  was  originally  due  from  Moses  Myers  &  Son, 
and  that  it  is  charged  qpon  the  fund  conveyed  by  them  in  trust, 
and  that,  independently  of  that  charge,  created  by  the  parties, 
the  law,  in  case  of  an  assignment  of  the  debtors'  whole  estate, 
as  in  this  case,  gives  them  a  priority  of  payment;  and  this  is  ^ 
bill  brought  to  enforce  that  charge,  and  that  priority  in  behalf 
of  a  real  creditor,  competent  to  sue  in  this  Court.(l)  I  understand 
the  term,  nominal  party,  to  import  one  to  whom  nothing  is  due, 
but  who  is  suing  in  his  name  for  the  benefit  of  another.  Now, 
here,  there  is  something  due  to  the  United  States,  and  this  bill 
is  brought  to  enforce  the  recovery,  and  the  decree  must  be  ip 
favour  of  the  United  States.  The  counsel  for  the  defendant 
relied  upon  the  case  of  Brown  v.  Strode,  5  Cranch,  803.  That 
was  a  suit  brought  by  the  justices  of  a  county  court,  to  whom, 
as  obligees,  the  defendant,  an  executor,  executed  an  official 
bond,  for  the  faithful  discharge  of  the  duties  of  his  oflice.  The 
nominal  plaintiffs  and  defendants  were  all  citizens  of  Virginia, 
and  yet  the  Supreme  Court  held  that  this  Court  had  jurisdiction; 
but  why?  Because  it  appeared  upon  the  record,  that  they  sued, 
not  for  themselves,  but  for  an  alien  creditor,  having  claim 

(1)  Story*f  Lavra  U.  S.;  ch.  74,  sec.  5,  p.  465.  Act  of  March  3,  nBI.^EdUar.] 
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against  the  estate;  they  were,  in  truth,  but  nominal  parties:  to 
themselves,  nothing  was  due:  for  themselves,  they  claimed  no- 
thing ;  but  the  suit  was  brought  in  their  names,  as  by  law  it  was 
obliged  to  be,  for  the  benefit  and  at  tbe  relation  of  another,  who 
was  an  aUen  creditor;  the  fact  of  his  being  an  alien  creditor, 
appearing,  as  it  was  necessary  it  should  appear,  upon  the  record, 
this  case  is  in  direct  contrast  with  the  one  at  bar,  in  the  im- 
portant particulars,  that  hei*e,  the  United  States  are  suing,  not 
for  another,  but  for  themselves;  not  at  the  instance  of  a  relator 
appearing  upon  the  record,  and  who,  under  a  decree  in  their 
name,  would  receive  the  amount;  but  prosecuting  their  own 
claim,  at  the  request,  indeed,  as  appears  from  Drummond's  an'> 
swer,  of  one  of  the  defendants,  in  the  spirit  of  a  liberal  justice, 
to  make  the  burden  fall  where  it  ought  to  rest.  If  this  would 
make  the  person  at  whose  instance  this  course  is  pursued,  the 
substantial  party,  as  well  might  it  be  said,  that  if  a  principal 
and  surety  were  to  execute  a  joint  and  several  bond,  and  the 
creditor  were,  at  the  instance  of  the  surety,  to  prosecute  his 
action  against  the  principal  only,  that  the  surety  was  the  sub- 
stantial party  plaintiff. 

We  consider  the  principle  settled,  nay,  it  is  said,  in  4  Ck>n* 
densed  Rep.  128,  that  it  may  be  laid  down  as  a  rule  without 
exception,  that  in  all  cases  where  the  jurisdiction  depends  on 
the  party,  it  is  the  party  on  the  record.  Now,  the  party  plain- 
tiff here,  is  the  United  States,  who  are  undoubtedly  competent 
to  sue  here  as  plaintiffs;  and  all  the  defendants,  as  far  as  the 
jurisdiction  depends  on  citizenship,  are  citizens  of  Virginia,  and, 
considered  in  that  respect  only,  are  clearly  suable  here  as  de* 
fendants. 

2.  It  is  argued,  that  the  court  cannot  take  jurisdiction  of  this 
case,  because  the  United  States  having  obtained  judgment,  for 
their  claim  against  Drummond,  the  surety,  who  is  solvent,  they 
have  complete  remedy  at  law. 

Let  us  examine  the  application  of  this  principle  to  this  case. 
It  is,  indeed,  enacted  by  the  sixteenth  section  of  the  judiciary 
act,  that  suits  in  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  Stjates^  where  plain,  adequate,  and  complete 
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remedy  may  be  had  at  law.  (1  Story's  Laws  U.  S.,  59.)  It  has 
been  decided,  again  and  again,  that  this  is  nothing  but  an  affirm- 
ance of  the  wen  known  principle  of  equity ;  and  it  is  said  in  3  Pe- 
ters, 210,  (Boyce's  Executors  v.  Grundy)  that  to  prevent  resort 
to  equity,  the  remedy  at  law  must  be  as  practical  and  efficient 
to  the  ends  of  justice,  and  its  prompt  administration,  as  the  re- 
medy in  equity. 

The  principle,  which  we  are  now  considering,  applies  to  those 
cases  in  which,  ordinarily,  the  only  remedy  is  at  law ;  but  the 
party  comas  into  equity  on  the  ground,  that  by  reason  of  some  im- 
pediment in  the  way,  or  some  unfair  legal  advantage  acquired  by 
his  adversary,  justice  cannot  be  done  him  at  law.  The  court 
inquires,  whether  such  impediment,  or  legal  advantage  exists; 
and,  accordingly,  as  it  does^  or  does  not,  grants,  or  withholds 
relief.  But  it  does  not  apply  to  those  cases,  in  which  the  courts 
of  equity  and  law,  have  a  concurrent  jurisdiction.  In  those 
cases,  although  the  concurrent  jurisdiction  of  the  court  of 
equity  most  probably  originated,  from  the  consideration,  that 
there  was  notf  or  might  not  bCy  an  adequate  remedy  at  law,  yet 
where  that  concurrent  jurisdiction  has  been  established,  if  a 
party  elect  to  come  into  a  court  of  equity,  it  is  no  objection  to 
its  jurisdiction  in  the  given  case,  that  the  party  might  have  re- 
medy at  law,  even,  although,  in  that  particular  case,  the  re- 
medy might  be  adequate.  Thus,  if  one  man  appoiht  another 
his  bailiff,  or  receiver,  I  suppose  there  is  no  doubt  that  if  money 
be  received,  and  not  accounted  for,  the  party  may  bring  a  suit 
in  equity  for  an  account,  or  an  action  of  account  or  assumpsit 
at  law ;  and  the  equity  jurisdiction  will  not  be  ousted,  because 
these  concurrent  remedies  lie  at  law.  Again : — a  party  may 
now  have  remedy  at  law  upon  a  lost  bond ;  but  that  does  not 
oust  the  ancient  equity  jurisdiction.  But  what  is  more  in  point, 
is,  the  case  put  by  Mr.  Johnson,  which  is  admitted  in  all  the 
books,  that  if  a  party  have  a  mortgage  and  a  bond  for  the  same 
debt,  he  may  even  pursue  both  simultaneously,  until  he  gets  sa- 
tisfaction. That  is,  in  effect,  the  case  here ;  for  here,  there  is 
a  specific  lien,  which  places  this  case  upon  the  same  footing 
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with  the  mortgage.  If  it  were  truey  that  where  the  United 
States  had  remedy  at  law,  they  could  not  be  entertained  in 
equity,  then  they  never  could  come  into  equity,  in  cases  of  cus- 
tom-house bonds,  where  the  sureties  are  solvent,  for  they  always 
have  remedy  on  them  at  law ;  and  yet,  not  to  mention  other 
cases,  in  The  United  States  v.  Howland,  4  Wheat  108,  and 
Hunter  v.  The  United  States,  5  Peters,  173,  they  were  plaintifis, 
as  here,  seeking  to  charge  a  trust  fund,  in  cases  of  custom- 
house bonds,  and  in  the  first  of  these  cases,  as  here,  a  judg- 
ment, as  appeared  by  the  bill,  had  been  obtained  against  the 
surety;  and  it  does  not  appear  in  the  case,  that  he  was  unable 
to  pay. 

8.  It  is  contended,  that  the  court  cannot  take  jurisdiction 
against  Myer  Myers,  who,  it  is  said,  stands  in  the  relation  of 
debtor  to  the  plaintiffs'  debtors,  and,  as  such,  cannot  by  them 
be  called  to  account;  and  the  case  has  been  likened  to  one 
of  a  debtor  to  a  decedent's  estate,  against  whom,  it  is  said,  and 
we  think  correctly,  the  creditor  of  the  decedent  can  have  no 
remedy,  except  under  special  circumstances,  such  for  example, 
as  collusion  with  the  executor,  &c.  We  do  not  consider  the 
cases  alike.  We  look  upon  Myer  Myers  as  standing  in  the  re- 
lation, not  of  a  mere  debtor,  and  the  plaintiffs  as  mere  common 
creditors  at  large ;  but  if  Myer  Myers  has  received  and  not 
accounted  for  any  portion  of  the  trust  subject,  then  we  con- 
sider him  as  the  actual  holder  of  part  of  a  fund,  as  to  which 
the  plaintiffs  are  entitled  to  priority  of  payment,  by  operation 
of  law,  and  to  a  specific  lien,  by  the  deed  of  the  parties. 

Considered  in  this  aspect,  we  think  it  can  be  shown  on  prin- 
ciple, that  he  is  liable  to  account  to  the  plaintiffs.  But  we  for- 
bear to  pursue  the  reasoning  on  the  subject,  because  we  think 
the  question  is  closed  by  authority.  In  the  United  States  v. 
Howland  &c.  before  cited,  Shoemaker  and  Travers  were  in- 
debted to  the  United  States  on  duty  bonds ;  the  principals  be- 
came insolvent,  and  assigned  all  their  estate,  particularly  the 
cargo  on  board  a  particular  ship,  to  pay  their  debts,  and  that 
to  the  United  States  first    The  United  States  obtained  a  judg- 
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ment  against  the  sureties,  which  was. unsatisfied.  The  sureties 
filed  their  bill  to  subject  the  proceeds  of  that  cargo  to  their 
claim,  and  made  Howland  and  Allen,  the  owners  of  the  ship, 
and  who  had  received  the  proceeds  of  the  cargo,  defendants. 
It  was  objected,  as  here,  that  they  were  improperly  made  de- 
fendants, but  the  Supreme  Court  held  otherwise.  That  we  con- 
sider as  a  case  directly  in  pdint,  to  prove  that  Myer  Myers  was 
properly  made  defendant.  We  give  no  opinion  upojp  the  state 
of  his  indebtedness ;  at  present,  the  inquiry  is,  whether  we  can 
rightfully  take  jurisdiction,  at  the  instance  of  these  plaintifis,  as 
against  him?  Whether  he  holds  an]rthing  liable  to  their  claim, 
and  if  so,  how  much,  will  be  the  subject  of  future  inquiry  T 

4.  It  is  insisted,  that  under  the  treaty  with  France,  sums  of 
money  have  been  awarded  to  Moses  and  John  Myers,  more 
than  the  claim  of  the  United  States,  which  they  can  retain  in 
satisfaction  of  their  debt,  and,  therefore,  they  ought  not  to  pro- 
secute their  claim  here. 

The  United  States  may,  if  they  elect  so  to  do,  apply  so  much 
of  the  money  thus  awarded,  as  will  satisfy  their  claim.  This 
they  actually  did  in  the  case  of  the  Spanish  indemnity,  by  an 
act  of  Congress,  providing,  that  no  part  of  the  sums  awarded  to 
any  of  their  debtors,  should  be  paid  to  them  without  retaining 
the  amount  of  their  debts,  respectively,  to  the  United  States. 
Whensoever,  in  relation  to  this  case,  they  shall  elect  to  pursue 
this  course,  it  will  be  then  proper  to  consider  what  bearing  that 
win  have  upon  the  subject.  That,  however,  is  not  the  present 
posture  of  this  case ;  and,  we  think,  that  the  power  to  retain, 
until  exercised,  constitutes  no  impediment  to  the  prosecution  of 
thisr  suit 

5.  The  fifth  and  last  point,  is  this : — ^Whether  it  is  competent 
for  this  Court  to  decree,  as  between  co-defendants,  in  a  case 
where  plaintiffs  and  defendants  are  rightfully  convened  before 
the  court,  though  on  account  of  the  citizenship  of  these  defend- 
ants, one  of  them  could  not  have  maintained  an  original  suit  in 
this  court  against  the  other? 

Upon  this  point,  I  acknowledge,  I  have  felt  a  serious  diffi- 
culty. 
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On  the  one  hand,  such  a  course  seems,  in  some  sense,  to  be 
obnoxious  to  the  objection  that  the  court  was  thus  taking  juris- 
diction between  parties  indirectlyt  which  they  could  not  take 
directly. 

On  the  other,  the  inconveniences  of  a  contrary  course  are  so 
great,  that  the  argument,  ab  inconveniently  presses  with  great 
weight.  Thus,  take  the  case  of  a  citizen  of  Virginia,  dying 
intestate,  leaving  all  his  distributees,  but  one,  also  citizens  of 
Virginia,  and  also  administration  taken  out  by  a  citizen  of  Vir- 
ginia. The  foreign  distributee  brings  his  bill  in  this  Court  against 
the  administrator  and  co-distributees.  This  suit  is  rightly  insti- 
tuted, both  in  respect  to  plaintiff  and  defendants.  Must  a  decree 
be  made,  assigning  the  plaintiff  only  his  share,  making  no  dis* 
position  of  the  remainder  ? 

Let  us  put  another  case.  A  citizen  of  Virginia,  mortgages 
real  estate  in  Virginia,  to  two  or  three  citizens  successively, 
and  then  makes  a  further  mortgage  to  a  citizen  of  another  state; 
the  last  mortgagee  brings  his  bill  in  this  Court,  against  the 
mortgagor,  and  all  the  prior  mortgagees,  praying  a  sale  of  the 
subject,  and  asking  that  what  may  remain,  after  satisfying  the 
previous  liens,  shall  be  applied  in  discharge  of  his  debt  The 
subject  is  sold :  what  shall  be  done  with  the  proceeds  ? 

We  incline  to  think,  that  the  true  principle  is  this:  that  all  inqui- 
ries as  to  the  character  of  parties  in  this  Court,  are,  in  their  na- 
ture, preliminary;  and,  that  when  the  Court  is  once  satisfied  that 
all  the  plaintiffs  are  such,  as  may  properly  come  into  this  Court, 
and  all  the  defendants  are  such,  as  may  properly  be  brought 
into  this  Court,  it  is  then  competent  to  make  any  decree  which  a 
state  court  might  make ;  in  a  word,  that,  although  this  Court  is 
limited,  as  to  the  persons  for  whom,  and  against  whom,  it  may 
take  jurisdiction,  yet,  when  the  suit  is  rightly  constituted,  as 
between  plaintiffs  and  defendants,  it  is  not  limited  in  its  action 
on  the  whole  case.  And  our  impression  is,  that  the  cases  may 
be  explained  on  this  principle.  Thus,  without  going  into  them 
in  detail,  take  the  strongest  one  in  8  Peters,  1.(1)    There,  all 

(1)  Dunn  et  al.  o.  Clarke  et  aL;  commented  on  ante,  p.  533,  by  Daniel,  J. 
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the  complainants,  and  all  the  defendants  were  citizens  of  Ohio; 
but,  as*  it  was  an  injunction  to  the  Circuit  Court  of  Ohio,  the 
court  sustained  jurisdiction  as  against  one  defendant  who  was 
the  representative  of  the  plaintiff  at  law ;  but  declined  jurisdic- 
tion as  to  all  the  other  defendants,  who  had  not  been  parties  to 
the  suit  at  law.  Even  taking  jurisdiction  against  the  one,  seems 
to  be,  in  some  degree,  a  departure  from  the  strict  rule,  as  all  the 
parties  were  citizens  of  the  same  state ;  but  it  being  necessary 
so  to  do,  to  stay  the  execution  of  their  own  judgment,  they  did 
so,  whilst,  as  to  the  other  defendants,  this  principle  not  applying, 
they  disclaimed  jurisdiction. 

No  case  has  been  found  deciding  this  very  point,  but  there 
being  no  case  the  other  way,  considering  the  great  inconve- 
nience, nay,  mischief,  which  might  result  from  a  contrary 
course :  that  it  seems  rather  to  be  a  question  of  jurisdiction  be- 
tween the  parties,  than  a  question  of  power  over  them,  after 
jurisdiction  vests:  that  here  all  the  parties  are  rightly  consti- 
tuted :  that  in  any  state  court,  a  decree  might  be  made  under 
the  circumstances  stated  between  co-defendants :  that  the  Su- 
preme Court  has  said,  in  6  Peters,  761,  that  the  cases  on  the 
question  even  of  jurisdiction  as  to  the  parties,  have  gone  as  far 
as  it  would  be  proper  to  go,  we  incline  to  think  that  a  decree 
between  co-defendants,  though  both  citizens  of  Virginia,  may 
be  made  in  this  Court  The  result  of  these  views  is,  that  the 
motion  is  overruled. 
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ABATEMENT,  PLEAS  IN. 

A  demorrer  is  in  its  natare  aplea  to  tke  adUm^  and  will  not  be  oonaidered 
as  a  plea  te  abaiement,  though  the  special  causes  alleged  for  demurring 
be  matter  of  abatement  The  court  will  disregard  those  special  causes, 
and  considering  the  demurrer  independently  of  them,  will  decide  upon 
it  as  if  they  had  been  inserted  in  it    Fumiss  et  al.  v.  Ellis  &  Allan.  14. 

ACTIONS  ON  THE  CASE. 

jft  setfint,  that  actions  on  the  case,  though  not  within  the  temu  of  the  pro- 
vi$o  of  the  Act  of  Limitations  of  Virginia,  are  within  its  equity:  and  that 
it  should  be  so  construed  as  to  embrace  actions  on  the  case.  The  Bank 
of  the  United  States  v.  M'Kenzie.    393. 

ADMINISTRATION  BONDS,  JOINT. 

Where  an  administration  bond  is  joint*  each  administrator  is  a  surety  for 
the  other,  and  is  bound  for  the  whole.  But  if  the  representatives  of  the 
co-administrator  against  whom  a  balance  is  reported,  are  not  before  the 
court,  the  report  is  e»  partt  as  to  them,  and  cannot  bind  them,  and,  con- 
sequently, cannot  affect  the  co-administrator,  whose  representatives  are 
before  the  court  Green  etal.  «•  Manberry*s  Executors  et  al.    403. 

ADMINISTRATORS.   See  Encuroas  and  ADMiNisraATORS. 

ADVANCEMENT. 

A  reoionahU  advancement  to  a  daughter,  on  her  marriage,  made  by  a  parent, 
unembarrassed,  though  indebted,  is  not  within  the  statute  of  fi'auds, 
though  the  donor  subsequently  becomes  insolvent  Hopkirk  v,  Ran- 
dolph etaL    133. 

AGENT. 

I.  See  Prinoipai.  and  Aokmt. 

II.  Contracta  between  the  agent  and  his  prmcipal,  respecting  the  subject  of 


532  INDEX. 

AGENT. 

tbe  agODcy,  are  watched  with  the  utmost  scrutiny  by  courts  of  equity; 
and  slight  circumstances,  tending  to  show  that  the  agent  has  obtained 
an  advantage  over  the  principal,  through  the  knowledge  acquired  by  meanm 
of  the  agency,  and  not  imparted  to  the  principal,  will  induce  the  court  to 
set  aside  the  contract   Teakle  v,  Bailey.   43. 

AGENT  OF  FORTIFICATIONS. 

I.  An  agent  of  fortifications  is  an  officer  of  the  United  States,  whose  office 
is  esUblished  by  law.  [See  Acts  of  Congress  of  April  34th,  1816,  sec.  9, 
and  March  3d,  1821,  see.  13.]  The  United  States  v.  Maurice  et  aL  96. 
II.  An  official  bond  given  by  an  agent  of  fortifications,  whose  appnniimemi 
was  irregular,  but  whose  iffice  is  established  by  law,  though  void  as  a 
statutory  obligation,  is  valid  as  a  contract  to  perform  the  duties  apper- 
taining to  the  office  of  agent  of  fortifications,  and  b  binding  on  his 
sureties.  Contract  is  one  of  the  means  necessary  to  accomplish  the  ob- 
jecta  of  the  institution  of  the  government,  and  the  capacity  of  the  United 
States  to  contract,  is  coextensive  with  the  duties  and  powers  of  govern- 
ment  Every  contract  which  subserves  to  the  perfiirmanoe  of  a  duty, 
may  be  rightfiilly  made.  IM. 

AGREEMENT. 

I.  To  sustain  tbe  vendee's  allegation  that  the  contract  was  abandoned  by 
implication,  the  conduct  of  the  vendor  ought  to  be  such,  as  to  justiQr  a 
reasonaUe  man  in  believing  that  he  acquiesced.  Gamett  o.  Macon  et  aL 
185. 
II.  Both  on  principle  and  anthorify,  a  specific  performance  will  not  be  decreed 
at  the  instance  of  the  vendor,  unless  his  ability  to  make  a  title  be  unques- 
tionable,   lind, 
III.  For,  if  no  incumbrance  be  communicated  to  the  purchaser,  or  known  to 
him  to  exist,  he  must  suppose  himself  to  purchase  an  unincumbered  es- 
tate:   Ibid. 
IV.  And,  therefore,  his  objections  to  taking  it  need  not  be  confined  to  oases  of 
doubtful  title,  but  may  be  extended  to  incumbrances  of  every  description, 
which  may  embarrass  him  in  the  fiill  enjoyment  of  his  purchase.    Rid. 
V.  The  English  court  of  chancery  has  never  laid  down  the  broad  principle, 
that  time  was  never  important :  on  the  contrary,  the  present  doctrine 
there  is,  that  where  time  is  really  material  to  the  parties,  the  right  to  a 
specific  performance  may  depend  upon  it;  and  the  same  doctrine  pre- 
vails in  the  courta  of  the  United  States.    Ibid. 
VI.  Although  mere  inadequacy  of  price  is  not  a  sufficient  ground  fijr  a  court 
of  equity  to  refuse  ita  assistance,  yet  if  an  unreasonable  ccmtract  be  not 
performed  according  to  its  letter,  equity  will  not  interfere.    Ibid. 
VII.  And  there  is  no  difference  between  a  contract,  unreasonable  when  made, 
and  one  which  becomes  so  aflerwards,  if  the  applicant  be  in  fault.    Ibid, 
VIII.  The  principle  is,  that  a  very  great  change  in  the  value  of  the  article  is  a 
serious  objection  to  a  decree  for  a  specific  performance,  where  the  vendor 
is  in  fault,  as  it  may  affisct  the  arrangement  of  the  vendee  for  a  compli- 
ance witli  the  contract    Ibid. 
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The  plaintifis*  counsel  filed  a  tnemoruidiim  with  the  clerk,  and  the  latter 
in  fiUinji^  np  the  writ,  mistook  the  name  of  one  of  the  plaintifi.  The 
clerk  also  drew  the  declaration  in  which  the  same  mistake  occurred. 
Upon  a  motion  to  amend  the  pleadings,  it  was  held :  1.  That  the  memo- 
randum of  counsel  was  a  document  by  which  the  error  in  the  writ  might 
be  amended,  on  the  ground  of  clerieal  mi$pri$ion.  9.  That  the  error  in 
the  declaration  might  also  be  amended,  but  not  on  the  ground  of  clerical 
miepriiion*  It  is  no  part  of  the  clerical  duty  to  prepare  the  declaration 
for  counsel.  In  such  a  case,  the  clerk  must  be  regarded  as  the  agent  of 
the  attorney,  and  the  declaration  is  to  be  treated  as  if  it  was  drawn  and 
filed  by  the  attorney  himsel£  Therefore,  though  the  court  should  give 
leave  to  amend  the  declaration,  when  amended^  it  must  be  considered  as 
a  new  deeUratum,  and  the  defendants  should  be  permitted  to  plead  de 
novo,    Fnmiss  et  al.  v.  Ellis  &  Allan,  14. 

APPLICATION  OF  PAYMENTS. 

L  The  court  of  chancery  has  established  it  as  a  rule,  that  where  the  charge 
is  general,  the  purchaser  is  not  bound  to  see  to  the  appticatton  of  the  pur- 
chase-money.   Gamett  v.  Macon  et  al.    185. 
II.  An  Act  of  Congress,  (Act  of  March  3, 1797,  sec  5),  declares,  that  where  a 
reyenue  officer,  indebted  to  the  United  States,  shall  become  insolvent,  the 
debt  due  to  the  United  States  shall  first  be  satisfied,  and  that  this  priority 
shall  extend  to  cases  where  a  debtor,  not  having  a  sufficient  property  to 
pay  all  his  debts,  shall  make  a  voluntary  assignment  thereof.  Held,  that 
although  this  act  gives  to  a  debt  due  to  the  United  States  a  priority  over 
debts  due  to  individuals,  it  does  not  give  to  one  part  of  a  debt  due  to  the 
United  States  a  priority  over  any  other  part  of  it,  nor  does  it  vest  the 
property  absolutely  in  the  United  States,  though  it  gives  them  a  right  to 
pursue  it  for  the  purpose  of  appropriating  it  in  payment;  nor  does  it  affisct 
the  right  of  the  debtor  to  apply  a  payment  of  money  in  his  hands,  to 
either  a' bond  debt,  or  a  debt  due  by  open  account  by  him  to  the  United 
States.    Tlie  United  States  o.  Cochran  et  al.    274. 
III.  Therefore,  where  a  collector  of  the  revenue  at  a  port,  had  given  bond  with 
sureties  in  the  penalty  of  $  10,000,  for  the  faithful  discharge  of  his  official 
duties,  and  being  largely  indebted  to  the  United  States,  had  made  a  deed 
of  his  property  for  their  benefit,  but  previously  thereto,  had  transferred 
9 10,000  to  his  sureties,  and  directed  them  to  apply  that  money  to  their 
exoneration,  and  the  sureties  accordingly  did  so  apply  it,  by  paying  it 
into  the  treasury,  and  receiving  fh>m  the  treasury  their  obligation,  with- 
out any  knowledge  at  the  treasury  that  the  money  so  paid  had  been 
transferred  by  the  collector  himself  to  his  sureties :  it  was  adjudged  that 
by  applying  that  payment  to  the  extinguishment  of  the  bond,  the  sure- 
ties were  discharged.    Ibid, 

ATTACHMENTS. 

I.  An  officer  of  the  United  States,  who  has  levied  a  sum  of  money  on  an  exe- 
cution in  fiivaur  of  the  United  States,  to  whom  the  United  States  are 
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indebted  for  fees  of  office  in  a  sum  greater  than  the  amoont  of  the  eze- 
catioD,  has  a  right  to  retain  it  by  way  of  eetpoff,  and  on  a  motion  made 
on  the  part  of  the  United  States  to  commit  the  officer  for  foilure  to  pay 
over  the  money  so  lened,  he  wiii  be  permitted  to  show  that  the  United 
States  are  indebted  to  him :  and  if  this  be  shown,  it  is  sufficient  canae 
why  he  should  not  be  attached.  The  United  States  «.  Mann.  9. 
II.  See  FoaxiGN  Attaohmknt. 

BANK  OF  THE  UNITED  STATES.    See  Corfoiutions,  I,  IL 

BASTARDY.    See  Lmitimaot. 

BILLS  OF  EXCEPTIONS. 

Where  a  oanse  is  removed  from  an  inferior  to  a  superior  tribunal,  by 
writ  of  error,  no  feet,  not  stated  in  the  bill  of  ezoeptiaos,  will  be  notioed. 
Pendleton  Executor  of  Pendleton  o.  The  United  States.    75. 

BILLS  OF  EXCHANGE. 

I.  If  the  drawer  of  a  bill  of  exchange  has  no  funds  in  the  hands  of  the 
drawee,  and  has  no  right  to  expect  it  will  be  paid,  there  being  no  oom- 
merctal  transactions  between  the  parties,  notice  of  non-payment  and 
protest  is  mmeoessary .  But  where  the  drawer  has  a  right  to  expect  that 
his  bill  will  be  honoured,  as  where  there  are  running  aoooonts  between 
the  drawer  and  drawee,  he  is  entitled  to  notice,  although,  in  point  of 
feet,  he  had  no  fonds  in  the  hands  of  the  drawee  when  the  bill  was  drawn. 
The  sound  sense  and  justice  of  the  exception  is,  that  where  a  drawer 
knows  he  has  no  right  to  draw,  and  has  the  strongest  reason  to  bdieTS 
that  the  bill  will  not  be  paid,  the  motives  for  requiring  notice  of  the  dis- 
honour do  not  exist,  and  his  case  comes  within  the  reason  of  the  ex- 
ception. Hopkirk  v.  Page.  90. 
II.  Where  a  protested  bill  of  exchange  u  held  up  for  a  long  time  without 
notice  of  its  non-payment  and  protest,  the  whole  omit  ]mihandi  is  thrown 
upon  the  holder.  He  must  prove  every  thing,  and  nothing  is  required 
from  the  drawer.    Ibid, 

III.  A  bill  of  exchange  was  drawn  in  Virginia,  in  November,  1775,  after  the 

commencement  of  hostilities  between  Great  Britain  and  her  colonies, 
payable  in  England,  which  was  duly  protested  for  non-payment  in  June, 
1776,  after  all  intercourse  between  the  two  countries  had  ceased.  HMf 
that  a  state  of  war  dispenses  with  the  necessity  of  giving  notice  of  the 
non-payment  and  protest  to  the  drawer,  but  notice  of  its  dishonour  should 
be  given  within  a  reasonable  time  after  the  impediment  is  removed. 
Mfnd. 

IV.  W.  B.,  living  in  Virginia,  draws  a  bill  of  exchange  in  November,  1775, 

on  R.  C.  &  Ca,  merchants  in  London,  which  was  duly  protested  in 
June,  1776.  W.  B.  died  m  1777  or  1778.  Payment  was  not  demanded 
of  the  representative  of  W.  B.  till  1819,  when  suit  was  instituted  on  the 
protested  bilL  Qtusre,  does  the  doctrine  of  presumption  of  payment, 
arising  from  lapse  of  time,  which  is  applicable  to  sealed  instrumcnta, 
apply  to  a  bill  of  exchange?   Jff  ii  doee,  such  presumption  is  merely 
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frima  focU,  and  the  bolder  may  rebut  it  by  aoccmiitinf  ibr  the  time 
which  hat  been  permitted  to  elapse,  and  by  showing  the  improbability 
that  the  debt  has  been  paid.  Should  this  presumption  be  rebutted,  stiU 
the  i^aintiff  shaU  only  recover  legal  interest  ttam  the  assertion  of  his 
daim.  Rid, 
V.  Bills  of  exchaiige  are  transfrrable,  not  by  Ibroe  of  any  statute,  but  by 
the  custom  of  merchants.  Tbeir  transfer  is  regulated  by  usage,  and 
that  usage  is  founded  in  convenience.  A  deed,  therefinre,  from  A.  to  B., 
conveying  a  great  number  of  bills,  bonds,  notes,  dtc,  cannot  be  coo- 
sidered  as  a  negotiation  of  the  bills  on  mercantile  principles,  so  as  to 
authorize  the  bolder  to  sue  in  his  own  name,  though  such  an  instru- 
ment may  be  considered  as  conveying  an  equitable  interest,  the  right  to 
receive  the  money.  Snd, 
VI.  Si€  PmiNOiFAL  AND  AoiNT,  II,  III,  IV,  V,  VI,  VII;  and  PaovistoiiAL 
Patmcitt,  I,  II. 

BONDS.    &s  Obuqatmns. 

CHARGE. 

I.  A  &ther  conveys  a  large  portion  of  his  estate  to  his  sons,  without  valuable 
consideration,  and  directs  that  they  shall  execute  bonds  for  a  specific  sum 
to  a  third  person,  the  husband  of  the  donor's  daughter.  This  is  virtually 
a  charge  upon  the  property,  and  is  to  be  considered  as  if  it  was  a  gift 
from  the  ikther  to  his  son-in-law,  directly,  and  the  latter  is  liable  to  the 
creditors  of  the  father,  for  any  moneys  received  by  him  in  satis&ction  of 
such  bonds.  Hopkirk  v,  Randolph  et  aL  132. 
IL  In  equity,  whether  the  lands  be  charged  by  the  will,  or  the  bond  of  the 
ancestor,  creditors  must  exhaust  the  personal  estate  befbre  they  can  re- 
sort  to  the  lands.  Gamett  v.  Macon  et  aL  185. 
IIL  And,  in  such  case,  a  decree  against  the  executor  is  not  conclusive,  but 
jvtMa /wis  cvUenee  only,  against  the  heir  or  devisee.    IhUL 

CHOSE  IN  ACTION. 

A  legacy,  until  it  is  recovered,  b  a  ekote  in  aeiion,  and  the  marital  right 
of  the  husband  to  his  wifo's  legacy  does  not  attach,  until  it  is  reduced 
into  possession.  He  may,  mdeed,  sue  fbr  it,  and  reduce  it  into  possession, 
but  so  long  as  it  continues  a  ekote  in  aetumt  it  is  the  property  of  the  wife. 
Gallego  9, 6aUego*8  Executor.    385. 

CLERICAL  MISPRISION.    As  AmimiiZNTs. 

COLLECTORS,  DELINQUENT. 

I.  The  act  of  Congress  respecting  delinquent  collectors  and  their  sa^etief, 
created  a  lien  on  the  land  of  the  parties  to  the  official  bond;  bivt  the 
lien  cannot  be  enforced  until  all  the  personal  estate  is  exhausted,  and 
on  a  joint  judgment  obtained  against  all  the  parties  to  the  bond,  the  per- 
sonal estate  of  all,  liable  to  the  execution  must  be  exhausted,  before  the 
land  of  any  one  of  them  can  be  reached :  in  other  words,  the  land  of 
one  surety,  who-hu  no  ptrtonal  uUOe,  cannot  be  subjected  to  the  pay- 
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ment  of  any  put  of  the  judfpnent,  while  there  ii  penonal  estate  in  the 
hands  of  another  surety,  loie  hot  paid  hU  aU^uef  part  tf  the  debt.  The 
United  States  v.  Graves  et  aL  379. 
II.  The  process  act  of  the  United  SUtes,  gives  the  same  remedy  to  the  United 
States,  against  the  lands  of  delinquent  collectors,  that  the  state  of  Virginia 
gives  against  the  lands  of  those  against  whom  she  has  obtained  a  judg- 
ment   Prid. 

COMMERCIAL  USAGE. 

Where  bills  are  remitted  by  a  merchant  to  his  factor,  to  be  converted  into 
available  funds,  and  the  factor  mingles  the  prc^ierty  of  the  merchant 
with  that  of  others,  by  selling  the  bills  on  a  credit,  and  taking  a  joint 
note,  covering  other  sums  than  that  stipulated  to  be  paid  for  the  hills, 
this  b  in  accordance  with  the  general  usage,  and  if  the  parties  to  the 
note  become  insolvent  before  it  b  due,  the  factor  will  not  be  held  respon- 
sible, til  eau$eqn€nc€  of  the  mere  act  ^  taking  eutk  jeiwt  nate^  for  the 
loss  sustained  by  hb  employer.  Hamilton,  Donaldson  &  Co*  v.  Con- 
ningham.    350. 

COMMISSIONERS  IN  CHANCERY. 

A  commissioner  of  this  Court,  to  whom  the  accounts  of  a  surviving  admi- 
nistrator were  referred  for  settlement,  adopted  the  report  of  a  former 
commissioner,  (to  whom  the  accounts  of  all  the  administrators  had  been 
referred),  made  many  years  before,  in  a  dbtinct  suit,  to  which  there 
were  different  parties  plaintifEs,  and  which  report  did  not  aj^iear  ever 
to  have  been  acted  on  or  approved  by  the  court  to  which  it  was  made. 
When  the  first  report  was  made,  all  the  adminbtrators  were  living,  bat 
they  had  been  dead  long  before  the  accounts  of  the  surviving  adminis- 
trator were  referred  in  the  second  suit,  and  the  office  of  the  surviving 
administrator,  in  the  mean  time,  had  been  oonsumed  by  fire,  and  many 
of  hb  papers  destroyed  with  it  <  Held:  That  vouchers  to  sustain  the 
account  io  such  a  case  will  not  be  required.  The  books  of  the  admip 
nistrators,  if  they  appear  to  have  been  fiiirly  kept,  and  the  account  af 
the  former  commissioner  founded  upon  them,  ought  to  be  received  ss 
prima  facie  evidence,  subject  to  be  dbproved,  so  far  as  either  party  can 
dbprove  them,  or  to  such  exception  as  either  party  may  be  able  to  sustain. 
Lidderdab  v.  Robinson.    159. 

CONFUSIO  BONORUM.    8eeCommcuj.VuaE. 

CONSTITUTION  OF  THE  UNITED  STATEa 

I.  The  Constitution  of  the  United  SUtes*  art  3,  sec.  3,  which  dedans  that 
the  President  **  shall  nominate,  and,  by  and  with  the  consent  of  the  Sensle, 
shall  appoint  ambassadors,  &Cn**  "  and  all  other  officers  of  the  United 
States  whose  appointments  are  not  herein  otherwise  provided  for,  and 
which  shall  b^  established  by  bw,*'  taken  in  connexion  with  the  snbse- 
quent  cbuae  of  the  same  section,  which  authorizes  Congress  **  by  bw  to 
vest  the  appointment  of  such  inferior  officers  as  they  think  proper,  in  the 
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President  alone,  in  the  ootirtB  of  law,  or  in  the  heads  of  departments:** 
and  with  the  third  section  of  the  same  article,  eqipowerin;  the  President 
to  fill  **  all  vacancies  that  may  happen  daring  the  recess  of  the  Senate, 
hy  granting  commissions  which  shall  expire  at  the  end  of  their  next  ses. 
sion  ;**  is  interpreted  to  declare,  that  all  offices  under  the  federal  govern- 
ment, except  in  cases  where  the  Constitution  itself  may  otherwise  pro- 
vide, shall  be  established  by  law.  The  United  States  v,  Maurice  et  al. 
96. 
II.  Appointments  to  office  can  be  made  by  the  heads  of  department,  in  those 
cases  only  which  Congress  has  authorized  by  law,  and,  therefore,  the 
appointment  of  an  agent  of  fortifications  by  the  secretary  of  war,  there 
being  no  act  of  Congress  conferring  that  power  upon  that  officer,  is  irre- 
gular. Ibid, 
III.  See  Construction  of  Statutes,  III. 

CONSTRUCTION  OF  STATUTES. 

I.  Where  a  British  statute  is  re-enacted  in  this  country,  it  is  reasonable  ia 
suppose  that  the  legislature  designed  to  adopt,  as  well  the  settled  construc- 
tion which  had  been  given  to  the  act  by  the  British  courts,  as  the  act  it- 
self. Kirkpatrick  et  al.  v,  Gibson's  Executors.  388. 
II.  As  to  the  equiiabU  construction  of  the  act  of  limitations.  See  Limitations, 
Statute  of,  III. 

III.  The  decision  of  a  question  involving  the  constUutitmalHy  of  an  act  of  Con- 

gress, is  one  of  the  gravest  and  most  delicate  of  the  judicial  fimctions^ 
and  while  the  court  will  meet  the  question  with  firmness,  where  its  do- 
eision  is  indispensable,  it  is  the  part  of  wisdom,  and  a  just  respect  for 
the  legislature,  renders  it  proper,  to  waive  it,  if  the  case  in  which  it 
arisei,  can  be  decided  on  other  points.  Ex  parte  Robert  Br  Randolph. 
447. 

IV.  See  TuASUKT  Dxpaktmznt,  IH.^ 

CONTRACTS,  PUBLIC. 

I.  An  official  bond  given  by  an  agent  of  fortificationsr  whose  appohUmaU  was 
irregular,  but  whose  office  is  estabUshed  by  law,  though  void  as  a  sta- 
tutary  obligation,  is  valid  as  a  contract  to  perform  the  duties  appertaining 
to  the  office  of  ag^ent  of  fortifications,  and  is  binding  on  his  sureties. 
Contract  is  one  of  the  means  necessary  to  accomplish  tlie  objects  of  the 
institution  of  the  government,  and  the  capacity  of  the  United  States  to 
contract,  is  co-extensive  with  the  duties  and  powers  of  government  Every 
contract  which  subserves  to  the  performance  of  a  duty,  may  be  right* 
fully  made.  The  United  States  o,  Maurice  et  al  96. 
11/  It  is  not  essential  to  the  validity  of  a  contract  made  between  an  individual 
and  the  government,  that  it  should  express  the  circumstances  under 
which  it  was  made,  so  precisely  and  distinctly,  as  to  show  the  motives 
which  induced  it,  and  the  objects  to  be  effected  by  it  These  are  matter 
of  evidence.    Ibid* 

Vol.  II.— 3  Y 
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III.  The  duty  of  the  goreniaoeat  lo  seeure  its  debts,  ncoe«wily  infers  the 
flMSM  of  eecoriog  them,  and  ■oretiee  may  therefore  be  required  to  the 
bond  ^ven  by  the  debtor.  Ibid, 
IV.  Every  eontract  which  is  legal  on  its  face,  and  imports  a  consideratioD,  is 
•opposed  to  be  entered  into  on  valid  consideration,  and  to  be  oUi^tory, 
if  the  parties  be  ostensibly  able,  until  the  contrary  is  shown,  and  the 
same  role  applies  to  a  government  which  is  capable  of  making  con- 
tracts.   Jbid, 

CONTRIBUTION.    See  SuRiritt,  IV. 
CONVEYANCES,  VOLUNTARY.    AtDnn. 

CORPORATIONS. 

I.  The  4th  section  of  the  Act  of  Limitations  of  Virginia,  limiting  the  right  of 
action  in  certain  cases,  to  five  years  after  the  action  accrued,  applies  as 
well  to  corporations  as  to  individuals.  That  section  has  reference,  not  to 
the  character  of  the  plaintiff  but  to  the  nature  of  the  action.  The  Bank 
of  the  United  Sutes  o.  M'Keniie.  393. 
II.  A  note  was  discounted  at  the  Branch  Bank  of  the  United  States,  at  Rich, 
mood,  and  after  it  arrived  at  maturity,  was  regularly  protested  for  non^ 
payment  An  action  on  the  case  being  brought  by  the  Bank  against  the 
endorser  to  recover  the  amount  of  the  note,  mare  (Aan^es  years  fi-om  the 
date  of  the  protest,  the  defendant  pleaded  the  Act  of  Limitations.  BeU: 
That  the  right  of  action  is  barred  by  lapee  of  time,  the  plaintiffs  not  be- 
ing, in  the  sense  of  the  saving  of  the  act,  **  beyond  the  seas,  or  ml  of  the 
emmtry.**  The  contract  having  been  nude  in  Ricbmond,  in  their  bank- 
ing-house there,  between  the  president  and  directors  of  the  branch  bank, 
and  the  defendant,  the  fact  of  there  being  an  office  of  discount  and  deposit 
of  the  Bank  of  the  United  States,  in  Richmond,  and  of  the  residence  of 
the  president  and  directors  of  the  branch  being  fixed  there,  must  be  con- 
sidered, with  reference  to  this  contract,  as  fixing  the  residence  of  the 
corporation  itodf  in  Richmond,  and  not  in  Philadelphia,  so  far  as  the  ssp 
ving  of  the  act  applies  to  the  locaUty  of  the  plaintiff.    Ibid, 

COVENANT. 

To  avoid  circuity  of  action,  a  covenant  may  be  pleaded  as  a  release;  but 
it  must  be  a  covenant  between  those  parties  only ;  and  if  it  contains  no 
words  of  release,  it  will  not  be  construed  such,  unless  it  gives  the  cove- 
nantee a  right  of  action  which  will  precisely  countervail  that  to  which 
he  u  liable ;  and  unless,  too,  it  was  the  intention  of  the  parties  that  the 
last  instrument  should  defeat  the  first.  Ganiett,  Executor  of  Brooke  «- 
Macon  et  aL    185. 

CUSTOM  OF  MERCHANTS.    See  CoMunciAL  Usage. 

DEBTOR  AND  CREDITOR.   See  Provisional  Patmxnt,  I,  IL 

DECREE. 

I.  5ec  EviowcB,  III,  IV,  VL 
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II.  Errors  in  an  UUerUcutory  decree  are  amendable  on  metion^  bat  if  tbe  decree 
hejlnal^  its  errors  can  only  be  corrected  by  a  biU  tf  review.  Green  et  al. 
«.  Hanberry's  Executors  et  al.   403. 

III.  See  IifJimoTioM,  I. 

IV.  MThere  a  decree  directs  an  officer  of  tbe  ooart  to  sell  property,  **and  bring 

the  proceeds  of  sale  into  court,**  and  the  sale  is  on  a  credit  of  one,  two, 
and  three  years,  and  bonds  are  given  for  the  payment  of  the  instalments, 
these  bonds  aro  the  immediate  proceeds  of  sale.  As  a 'matter  of  oonve* 
nience,  they  may  be  permitted  to  remain  in  the  hands  of  the  officer,  but 
as  matter  of  strict  right,  the  creditor  may  require  that  they  shall  be 
brought  into  court.   Wallis  o.  Thomtmi*s  Administrator  et  aL  423. 

V.  Whero  bonds  are  made  payable  to  the  marshal  of  a  court,  he  has  a  right 

to  collect  them.  In  such  case,  the  marshal  must  be  considered  as  a 
trustee  for  the  creditor.  QiMBre,  whether  the  direction  to  take  bond  im- 
plies, that  it  shall  be  taken  to  the  marshal,  rather  than  to  the  creditor? 
Where  bonds  are  taken,  not  to  the  marshal  and  his  successors,  but  to 
J.  P.,  marshal,  ArC,  his  executors,  administrators,  and  assigns,  could  his 
successor,  in  the  event  of  the  marshal  being  changed  before  the  money 
is  paid,  act  on  these  bonds  without  an  assignment  ?  Jbid, 
VI.  If  bonds  are  made  payable  on  or  before  the  day  mentioned  in  the  condition, 
but  the  decree  under  which  the  sale  Lb  conducted,  does  not  authorise  the 
insertion  of  these  words,  it  eeeme  that  the  trustees  have  no  right  to  receive 
the  money  before  the  day;  if  they  had,  the  cestui  que  tnui  might  be  in- 
jured, without  having  an  opportunity  of  providing  for  their  safety.  But, 
admitting  that  the  trustees  have  a  right  to  receive  the  money  before  it  is 
due,  they  have  no  right  to  discount  legal  interest,  and  receive  only  a  part 
of  the  debt.   Ibid. 

DEED,  FRAUD. 

I.  It  is  a  general  principle,  that  a  voluntary  conveyance,  made  by  a  person 
indebted  at  the  time,  is  void  as  to  the  creditors  whoee  debts  existed 
when  the  gift  was  made.  But,  though  the  fact  of  tbe  donor*s  being 
indebted  at  the  time  of  such  voluntary  conveyance,  is  a  strong  badge  of 
fraud,  yet  where  the  donor*8  fortune  was  ample,  and  a  gift  made  by  him 
to  his  daughter  at  her  marriage  was  comparatitely  trivial,  and  the  hus- 
band received  and  retained  possession  of  the  subject  of  the  gift;  tlioogh 
the  donor  afterwards  became  insolvent,  the  Court  refused  to  set  the  gift 
aside  as  fraudulent;  a  reasonable  advancement  made  under  sneh  circum- 
stances,  not  being  embraced  by  the  statute  of  f^uds.  Hopkirk  e.  Ran- 
dolph et  al.  133. 
II.  Qii4Bre,  How  far  the  intervening  marriage  of  the  daughter  would  affiwC 
such  a  question,  as  between  the  creditors  of  the  donor,  and  the  husband 
of  the  daughter?  Would  the' subsequent  or  contemporaneoas  marriage 
of  the  daughter  render  valid  a  gift  which,  independent  of  that  marriage, 
would  be  void  as  to  the  antecedent  creditors  of  the  donor  ?  B  eeeme^  that 
if  the  gift  could  be  considered,  in  any  &ir  oonstraction,  as  the  induce- 
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tnent  to  the  marriaife,  the  marriage  would  gfive  Taliditjr  to  a  pfU  whidi, 
otherwise,  would  be  void  as  to  the  creditors.    Ibid, 

III.  A  father  conveys  a  lar|jre  portion  of  his  estate  to  his  sons,  without  valnaUe 

consideration,  and  directs  that  they  shall  exeeate  bonds  for  a  specifie 
sam  to  a  third  person,  the  husband  of  the  donor*8  daughter.  Tliis  is  vir- 
tually a  charge  upon  the  property,  and  is  to  be  considered  as  if  it  was  a 
gift  fhim  the  father  to  his  son-in>law,  directly,  and  the  latter  is  liable  to 
the  creditors  of  the  father,  for  any  moneys  received  by  him  in  satisfaction 
of  such  bonds.    Ibid, 

IV.  T.  R.  being  possessed  of  a  large  estate,  made  a  division  of  it  among  his 

three  sons,  A.  C.  R.,  I.  R.  and  T.  R.,  and  in  consideration  thereof^  directed 
them  to  execute  their  bonds  to  R.  H,  the  husband  of  the  donor*s  daugh- 
ter, for  £  250  each.  J.  B.  obtained  a  judgment  against  T.  R^  the  elder, 
afler  the  division  of  his  estate.  Execution  on  the  judgment  was  stayed, 
the  plaintiff  entering  into  an  agreement  with  A.  C.  R.,  whereby  it  was 
stipulated  that  A.  C.  R.  should  pay  the  debt  in  three  annual  instahnents. 
T.  R.,  the  elder,  and  his  three  sons,  all  became  insolvent  before  the  pay- 
ment of  the  said  debt  Held:  That  the  stay  of  execution  does  not  dis- 
charge R.  H.  firom  his  liability  to  pay  to  the  creditor  any  money  received 
by  him  in  payment  of  the  bonds,  although,  when  the  judgment  was  ren- 
dered, A*  C.  R.  possessed  sufficient  property  to  satisfy  it  The  principle, 
that  where  any  indulgence  is  extended  by  a  creditor  to  his  debtor*  and 
the  debtor  subsequently  becomes  insolvent,  the  creditor  loses  his  recourse 
against  the  surety,  does  not  apply  in  favour  of  a  mere  donee.  Rid, 
V.  Ji  $eem$y  that  where  a  father  executes  a  voluntary  bond  to  his  son-in-law, 
the  obligee  will  not  be  held  responsible  to  the  prior  creditors  of  the  father, 
for  the  money  actually  received  in  payment,  in  whole  or  in  part,  of  the 
bond,  such  voluntary  bond  not  being  within  the  statute  of  frauds,  ibwt 
VI.  If  several  voluntary  conveyances  are  made  to  different  individuals,  which 
are  fraudulent  as  to  creditors,  the  donees  will  not  be  held  liable,  anly  for 
the  proportions  which  their  respective  gifts  bear  to  the  debts  of  the 
donor,  but  the  whcU  of  every  such  gift  will  be  subjected  to  the  payment 
of  the  debts  of  the  donor.  Ibid. 
VII.  T.  R.  conveyed  lands  to  his  three  sons,  without  valuable  oonsideratian,  who 
conveyed  them  away  to  third  persons.  (Qtt«re,  Are  the  lands  in  the  hands 
of  a  purchaser  liable  to  the  claim  of  a  creditor  of  the  fiither  7  However 
this  may  be,  the  crisditor  cannot  be  compelled  to  proceed  against  such 
purchaser,  and  no  decree  would  be  rendered  against  him,  in  aid  of  a  vo- 
lunteer, who  was  able  to  pay  the  debt  Ibid, 
VIII.  The  Statute  of  Frauds,  avoids  all  covinous  conveyances,  made  with  intent 
to  dday,  hinder,  or  defraud  creditors,  but  does  not  extend  to  conveyances 
made  on  valuable  consideration,  and  in  good  faith:  therefore,  where  hus- 
band and  wifo,  made  a  conveyance  of  land  to  trustees,  for  the  use  and 
benefit  of  the  wifo,  in  consideration  of  the  wifo*s  relinquishing  her  right 
of  dower  in  other  lands,  for  the  payment  4if  her  hasband*s  debts,  although 
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the  value  of  the  right  of  dower,  is  only  about  a  third  of  the  value  of  the 
land  conveyed  for  her  benefit,  yet  such  conveyance  is  not  absolutely  void, 
but,  in  a  court  of  law,  must  be  adjudged  to  be  valid.  Wright  6l  Cooke  «. 
Stdnard.   311. 

IX.  Mere  inadequacy  of  price  may  be  so  great,  as  to  be  evidence  of  fraud,  pro- 
per to  be  submitted  to  a  jury }  but  is  not  in  itself  a  fraud,  on  which  a  court 
of  law  will  pronounce  a  deed  to  be  absolutely  void.  Mnd. 
X.  Although  a  court  of  equity  would  consider  the  deed  before  described,  as 
being  held  in  trust  for  the  wife,  only  to  the  value  of  the  dower  she  has 
released,  and  for  the  creditor,  as  to  the  residue :  yet  in  a  court  of  law,  the 
deed  cannot  be  sustained  in  part,  and  avoided  in  part,  but  will  be  con- 
sidered as  entirely  good.    Ibid. 

XI.  W.  Sl  C.  obtained  a  judgment  at  law  against  K.,  in  December,  1824,  and 
sued  out  an  elegit  in  November,  1826:  meanwhile,  that  is,  in  March, 
1826,  M.,  R.  &,  G.,  other  creditors  of  K,  obtained  a  decree  in  the 
court  of  chancery,  directing  a  sale  of  land  which  had  been  conveyed  by 
K.  to  trustees,  for  the  benefit  of  his  wife,  (made  bcnajide^  and  for  valu- 
able, though  inadequate,  consideration,)  and  that  out  of  the  proceeds  of 
the  Bale,  the  trustees  for  the  wife,  should  first  be  paid  the  amount  of  the 
consideration  which  had  actually  passed  from  the  wife,  and  then  the 
residue  to  be  applied  to  the  extinguishment  of  the  debt  of  the  said  M., 
R.  &  6.  Held:  That  the  judgment  creditors,  W.  6l  C,  (who  had  their 
elegit  executed  whilst  the  sale  was  being  made  under  the  decree,)  cannot 
recover  the  land  in  ejectment  against  the  purchaser  under  the  decree.  JUd, 

DEMURRER. 

A  demurrer  is  in  its  nature  a  plea  to  the  aclton,  and  will  not  be  considered 
as  a  plea  in  abatement^  though  the  special  causes  alleged  for  demurring 
be  matter  of  abatement.  The  court  will  disregard  those  special  causes, 
and  considering  the  demurrer  independently  of  them,  will  decide  upon 
it  as  if  they  had  not  been  inserted  in  it  Fumiss,  Cutler  &>  Stacey  e. 
Ellis  &  Allan.   14. 

DESCRIPTION. 

A  conveyance  to  **P.  H.  &  iSon,**  a  mercantile  firm,  is  a  sufficient  descrip' 
tion  of  the  son  to  enable  him  to  take  under  the  deed.  HofiTman  «.  For- 
ter.    156. 

DIGNITY  OF  DEBTS. 

I.  Many  judgments  tehen  as$et$  were  rendered  against  administrators,  and 
assets  to  a  large  amount  subsequently  came  into  the  hands  of  the  admi. 
nistrator  its  6otiM  turn — Hdd :  That  these  judgments  retained  the  same 
rank  which  would  belong  to  the  particular  instruments  on  which  they 
were  founded.  The  only  eSect  of  such  judgments  is  to  give  priority  to 
other  debts  of  the  same  dignity,  on  which  either  no  judgments  or  subse- 
quent judgments  were  rendered.  Lidderdale  r.  Robinson.  159, 
II.  Where  there  are  two  sureties  on  bills  of  exchange  and  specialties,  and  one 
of  them  has  paid  more  than  his  proportion,  and  his  refweeentatives  seek 
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oontribution  oat  of  the  etUta  of  his  oo-«arety,  Hie  tnrety  wbo  has  orer- 
paid  will  be  rabrogated  to  the  ri|rhti  of  the  creditor.  Equitj  woold,  in- 
deedf  restrain  bim  from  reooYering  more  than  liis  proportioB,  bat  to  that 
extent,  his  claim  upon  his  co-surety  is  precisely  as  Talid  as  npoo  his 
principal,  and  the  representatives  of  the  surety  who  has  oveipaid,  are  en- 
titled to  rank  according  to  the  dignity  of  the  cUims  on  which  such  ezoess 
was  paid.  The  prindple  of  substitution  applies  equally  to  oases  arising 
between  co-sureties  and  those  between  a  surety  and  his  principal.  Aid. 
IIL  Sie  InsoLiTSicT. 

DISCONTINUANCE. 

Where  the  defendants  at  the  rules  pleaded  the  general  issue  and  demurred, 
and  the  plaintifli  took  issue  on  the  plea,  but  reftised  to  join  in  demurrer, 
this  operated  a  discontinuance,  under  the  laws  of  Virginia,  and  the  plain- 
tiffs  were  nonsuited,  though  they  were  permitted  to  reinstate  their  cause. 
FumisB  et  aL  V.  Ellis  &  Allan.    14. 

DISMISSION. 

The  dismission  of  a  suit  agreed  does  not  amount  to  a  retraxit,  and  is  no 
bar  to  a  fiiture  suit  for  the  same  cause  of  action.  Hoffman  e.  Porter.  156. 

DISTRIBUTIONS,  STATUTE  OF. 

I.  The  right  of  the  wife  to  her  distributive  share  of  the  httsband*s  personal  es- 
tate is  absolute  under  the  statute;  and  she  does  not,  (as  in  the  case  of 
dower,)  forfeit  it  by  her  conduct,  however  unworthy;  and  however  repre- 
hensible her  conduct,  a  court  of  equity  is  bound  to  carry  the  statute  into 
effect  Stegall  et  al.  v.  Stegall*s  Administrator  et  aL  956. 
II.  See  RwaNDQio  Bonos,  I. 

DONEE. 

I.  See  DiBD,  FsAUD,  IV. 

II.  If  several  voluntary  conveyances  are  made  to  different  individuals,  which 
are  fraudulent  as  to  creditors,  the  donees  will  not  be  held  liable,  only  for 
the  proportions  which  their  respective  gifts  bear  to  the  debte  of  the  dooor, 
but  the  tohoU  of  every  such  gift  will  be  subjected  to  the  payment  of  the 
debts  of  the  donor.  Hopkirk  o.  Randolph  et  al.  133. 
III.  T.  R.  conveyed  lands  to  his  three  sons,  without  valuable  consideration,  who 
conveyed  them  away  to  third  persons.  Qu«rc,  Are  the  lands  in  the  hands 
of  a  purchaser  liable  to  the  claim  of  a  creditor  of  the  fether  7  However 
this  may  be,  the  creditor  cannot  be  compelled  to  proceed  against  such 
purchaser,  and  no  decree  would  be  rendered  against  him,  in  aid  of  a  vo- 
lunteer, who  was  able  to  pay  the  debt    Ibid, 

DOWER. 

I.  Under  the  act  of  Assembly  of  Virginia,  (I  Rev.  Cb.  eh.  107,  seo.  10,)  which 
declares,  that  if  a  wife  willingly  leave  her  husband,  and  go  away  and 
eontittae  with  the  adalterer*  she  shall  ferfeit  her  dower,  dee.;  that  part 
of  the  provision  which  relates  to  her  willingly  leaving  her  liuabaad,  is 
satisfied  by  any  separation  which  is  Tolmitary  on  her  part :  and  aaysepa- 
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ration  ii  voluntary  which  is  not  brought  aEoot  by  the  husband's  act,  or 
by  MtiM  constraint  on  her  person.  Therefore,  where  the  hosband  wished 
his  wife  to  accompany  him,  and  she  reftised,  altboagh  her  parents  oh- 
jected  to  her  going,  and  she  excused  herself  on  that  ground,  and  because 
of  reports  that  he  was  married  to  another  woman,  the  separation  must 
be  considered  voluntary  on  her  part  Stegall  et  aL  «.  Stegall's  Admi« 
nistratoretaL  256. 
IL  The  words  **  and  go  away  and  continue  with  the  adulterer,**  are  satisfied 
hj  an  open  state  of  adultery,  whether  the  woman  reside  in  the  same  house 
with  the  adulterer,  or  in  another  house :  whether  in  her  own,  or  a  friend's 
house,  or  his;  or  whether  with  or  without  the  ceremony  of  marriage:  in 
either  case,  she  forfeits  dower.    Ibid, 

EJECTMENT. 

Where  there  are  several  co-heirs,  lessors  of  the  plaintiff,  in  an  action  of 
ejectment,  and  joint  and  several  demises  are  laid  in  the  declaration,  and 
one  of  the  co-heirs,  who  labours  under  no  disability,  fkils  to  bring  his  action 
within  the  time  limited  by  law,  though  his  right  of  recovery  will  be 
barred  by  the  act,  it  will  not  affect  his  co-heirs  who  were  under  disabi- 
lity. The  proviso  of  the  act  is  pertonalf  and  applies  to  all  those  who 
labour  under  any  of  the  enumerated  disabilities.  Doe  dem.  Lewis  et 
aL  V,  Barksdale.    436. 

ELEGIT. 

L  An  action  of  waste  is  not  maintainable  against  a  tenant  by  elegit,  either 
upon  the  principles  of  the  common  law,  or  under  the  statute  law  of  Vir- 
ginia. Bcott  6l  Lyle  v.  Lenox.  57. 
II.  The  lien  on  lands  created  by  a  judgment,  is  given  by  the  statute  which 
authorizes  an  elegit,  and  the  lien  depends  upon  the  right  to  sue  out  an 
elegit.  Bank  «rthe  United  States  V.  Winston  etal.  252. 
IIL  The  lien  of  a  judgment  on  which  execution  is  stayed,  dates,  not  from  the 
rendition  of  the  judgment,  but  from  the  time  when  execution  may  be  sued 
out    Ibid, 

EQUITABLE  ASSETS. 

I.  Hie  will  of  J.  L.,  contained  the  following  clauses : — **  In  the  fint  -place,  / 
de$ire  thai  all  my  just  debts  may  he  jpaid^  and  for  this  purpose,  I  subject 
my  whale  estate^  real  and  persewU.  In  case  it  should  be  necessary  for 
the  purpose  of  paying  my  debts,  to  sell  any  part  of  my  real  estate,  I  give 
fo  my  exeeutorSf  after  named,  the  power  of  so  deing^^  ^and  authorise  my 
said  exeeviors,  or  such  of  them  as  may  act,  to  make  eowoeyanees  to  the 
purchaser  or  purchasers,**  *^AU  the  rest  and  residue  of  my  estate,  after 
the  payment  ef  my  deHs  and  legacies  as  aforesaid,  I  give  to  my  two  chil- 
dren, Andrew  and  Jane**  The  devisees  of  the  residue,  were  his  heirs  at 
law.  The  testator  J.  L.,  having,  by  hii  will,  subjected  his  whole  estate 
to  the  payment  of  his  debts,  (which  was  a  valid  devise,  sanctioned  both 
by  the  principles  of  equity,  and  the  act  for  the  relief  of  creditors,  against 
fraudulent  devises,)  and  empowered  his  executors,  or  such  of  them  as 
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might  act,  to  sell  his  lands,  and  convey  to  the  pvrcbkser ;  has  converted 
his  whole  real  estate  into  equitable  a««ete,  subject  to  the  payment  of  all 
his  debts  equally.    Black  et  aL  o.  Scott,  Executor  of  Lesslie.    325. 
11.  See  Guardian  and  Ward,  V. 

EQUITY. 

I.  It  is  a  general  rale  in  equity,  that  all  persons  having  distinct  interests 
must  be  brought  into  court ;  but  where  the  Interest  of  A.  is  involved  in 
that  of  B.,  and  A.  possesses  the  legal  right,  so  that  the  interest  may  be 
asserted  in  his  name,  it  is  not  always  necessary  to  bring  both  before  the 
court  Hopkirk  o.  Page.  30. 
II.  A  court  of  equity  wiU  sustain  the  bill  of  a  married  woman,  suing  by  her 
next  friend,  to  recover  a  legacy  bequeathed  to  her,  where  the  husband  has 
transferred  all  his  marital  rights  in  the  legacy  to  his  wife.  Gafl^go  o. 
GaIlego*s  Ezecutw.  385. 
III.  A  legacy,  until  it  is  recovered,  is  a  choee  in  action^  and  the  marital  right  of 
the  husband  to  his  wife^s  legacy  does  not  attach,  until  it  is  reduced  into 
possession.  He  may,  indeed,  sue  for  it,  and  reduce  it  into  possession 
but  so  long  as  it  continues  a  choee  in  action^  it  is  the  property  of  the 
wife.    Und, 

IV.  A  relinquishment  by  the  husband,  of  his  marital  right  to  a  legacy  be- 

queathed to  his  Wife,  is  valid  as  to  the  creditors  of  the  husband,  and  a 
court  of  equity  will  not  interpose  its  authority  to  compel  the  husband  to 
reduce  the  legacy  into  his  possession,  for  the  purpose  of  subjecting  it  to 
their  claims.    Rid. 

V.  W.  obtained  a  loan  from  the  Bank  of  the  U.  S.,  with  S.  as  his  endoner. 

The  note  was  subsequently  endorsed  by  H.,  for  whose  indemni^  for  any 
loss  which  might  accrue  to  him  m  consequence  thereof^  W.,  the  drawer, 
executed  a  deed  of  trust  W.  afterwards  executed  other  deeds  of  trust 
on  the  same  land  for  the  security  of  other  creditors,  and,  among  others, 
of  y.  The  deed  for  the  benefit  of  H.,  was  not  recorded,  but  full  notice 
of  its  execution  was  given  to  V.  Before  the  deed  to  V.  was  made,  he 
made  a  calculation  of  the  amount  of  the  prior  liens,  and  said  that  the 
property  was  sufficient  to  pay  them,  and  secure  him.  Th&  land  was 
sold,  subject  to  the  prior  liens,  for  the  payment  of  V.*s  debt  V.  bid  the 
amount  of  his  debt,  and  the  property  was  struck  out  to  him.  V.  after- 
wards  died,  and  his  executors  proposed  to  the  Bank  to  pay  the  note  on 
which  S.  was  endoner,  on  condition  that  the  Bank  would  institute  suit 
,  against  S.  for  their  benefit,  to  which  terms  the  Bank  acceded,  and  ob- 
tained a  judgment  against  S.  S.  filed  his  bill,  stating  these  circum- 
stances of  which  he  had  no  knowledge  until  the  judgment  was  ebtained, 
as  he  averred,  and  prayed  an  injunction,  which  was  granted.  The 
injunction  was  made  perpetual.  Swan  v.  The  Bank  of  the  United 
Sutea.    293. 

VI.  See  Deed,  X,  XL 
EQUITY,  JURISDICTION. 

I.  It  is  a  general  principle  of  equity,  that  wherever  a  party  haa  a  petfeU  re- 
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medy  at  law*  lie  eannot  come  into  a  court  of  equity  to  enforce  hit  rights : 
■ome  di^eei  in  the  legal  remedy  being  the  very  foundation  of  the  equi- 
taUe  juriidiction.  But  where,  superadded  to  this  legal  remedy,  a  tnuA 
is  expressly  created,  either  by  the  deed  of  the  parties,  or  by  the  operation 
of  law,  or  both,  a  court  of  equity  has  a  ooocurrpnt  jurisdiction  with  th« 
court  of  law ;  and  the  party  may  proceed,  at  his  option,  either  to  enferoe 
the  UgqX  security,  or,  may  come  into  equity  to  enforce  the  trust  Tht 
United  States  e.  Myers  et  aL    516. 

II.  Although,  a  oourt  of  equity,  wUl  not  interfere  to  adjust  equities  between  a 
debtor  defendant,  and  his  debtor,  upon  a  bare  possibility  that  a  resort 
may  ultimately  be  had  to  the  latter,  yet,  where  the  foundation  of  the  suit 
is  a  trust,  and  the  trust  subject  is  distributed  among  several,  the  uMk 
que  trutt,  has  a  right  to  call  fi»r  an  account  of  the  trust  subject,  in  what- 
ever hands  it  may  be  found.    JM, 

UL  Su  JuaisDiOTiQtf,  III. 

EVIDENCB. 

I.  It  is  a  general  rule,  that  a  hmg  acquieseence  in  letters  containing  ae- 
eounts,  is  prima  faeiB  evidence  of  the  correctness  of  their  oontents«— 
Hopkfa-k  V.  Page.    90. 

II.  When  a  protested  bill  of  exchange  is  held  up  for  a  long  time  without  no* 
Uoe  of  its  non-payment  and  protest,  the  whole  omit  probmtdi  is  thrown 
upon  the  holder.  He  must  prove  every  thing,  and  nothing  is  required 
fhmi  the  drawer.    Ibid* 

in.  In  a  suit  brought  by  the  United  States  against  the  representatives  of  a 
surety  of  M.  and  H.,  contractors  to  furnish  rations  to  the  troops  of  Vir- 
ginia and  Maryland,  for  the  year  1809,  a  letter  fi-om  the  department  of 
war,  not  authenticated  in  the  form  prescribed  by  the  act  of  Congress, 
claiming  advances  made  to  the  principals,  up  to  the  6U  ef  JSmMBry,  1803, 
is  inadmissible  in  evidence,  and  no  admissioii  of  its  eorreetness,  express 
or  impUed,  by  the  principals,  can  bind  the  sure^.  Pendieton*s  Executor 
e.  The  United  States.    75. 

IV.  Where  process  is  to  be  served  on  the  thing  itself  which  is  the  subject  of 
controversy,  and  where  the  mere  possession  of  the  thing  itself  by  the 
service  of  that  process,  and  making  proclamation,  authorizes  the  Court 
to  decide  upon  it  without  notice  to  any  individual  whatever,  it  is  a  pro* 
ceeding  in  rem^  to  which  all  the  world  are  parties,  and  in  every  such 
case,  the  decree  is  conclusive  evidenoe  against  all  parties  inlereslei, 
though  not  brought  before  the  Court  by  process,  Minkin  v»  Chandler 
&Co.  195. 
V.  A/ord^«ttadbiMii( (under the Uw of Virginia,seelR.C. of  1819, ch.l93, 
p.  474),  is  not  a  proceeding  in  rem.  It  is  a  suit  by  a  pUintiff  against 
dfllbadanti,  and  a  decree  in  such  a  ease  ie  cgnclusive  evidence  only 
against  paitiee  and  privies.    Jhid, 

VI.  A  oomraiasioner  of  this  Court,  to  whom  the  accounts  of  a  surviving  admi. 
nistitetor  were  referred  for  settlement,  adopted  the  report  of  a  former  com. 
misaioner,  (to  whom  the  vcoountu  of  aU  the  »dminielratoni  had  been 
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referred,)  made  miny  yean  befbre,  in  a  diiCinet  suit,  to  winch  there 
were  dtfierent  pertiei  pUintillb,  and  which  report  did  not  appear  e?er  to 
have  been  acted  on  or  approved  Vy  the  ooort  to  which  it  waa  made.  When 
tlie  first  report  was  made,  all  the  administrators  were  living,  hot  they 
had  been  dead  long  before  the  accounto  of  the  sorviving  adminiatrator 
were  referred  in  the  seoond  snit,  and  the  office  of  the  surviving'  admhiia» 
trator,  in  the  mean  time,  bad  been  consumed  by  fire,  and  many  of  his 
papers  destroyed  with  it  Held:  That  vouchers  to  sustain  the  aecoimt 
in  snch  a  case  will  not  be  required.  The  books  of  the  adniniatrators,  if 
they  appear  to  have  been  fairly  kept,  and  the  account  of  the  former  oom. 
missioner  founded  upon  them,  ought  to  be  reoeived  as  pnwMfmeU  evi- 
dence, subject  to  be  disproved,  so  far  as  either  party  can  disprove  them, 
or  to  such  exception  as  either  party  may  be  able  to  sustain.  Udderdale 
o.  Robinson.  159. 
VII.  A  decree  against  the  executor  is  not  conclusive,  but  prhmt  facie  evidence 

only,  against  the  heir  or  devisee.    Oamett  e.  Macon  et  aL  16& 
VIIL  The  unsworn  declarations  of  the  mother,  that  her  son,  bom  aiz  menths 
aftor  marriage,  is  the  son  of  another  man,  are  not  admiasibiB  to  prove 
his  illegitimacy,  and  •  /wlJort,  the  declantiona  of  that  man  are  not  ad- 
missible {  if  their  evidenoe  is  proper,  their  depositiMM  ahoiild  lurve  been 
taken.    Stegall  et  aL  v.  Stega]l*s  Administrator  et  al.    366. 
IX«  The  general  report  of  the  neighboarhood  on  the  qnestton  of  ^gitimacy,  is 
not  to  be  disregarded,  but  its  weight  depends  on  the  circnmstancee  of  the 
case,  on  the  remoteness  of  the  time  when  the  fact  occurred,  and  tiie  dif. 
ficnlty  of  producing  any  positive  evidence  respecting  it    Ihid, 
X«  Parol  evidenoe  is  nut  admissible  to  affect  the  construction  of  a  will,  hot 
it  is  admissible  where  its  introduction  is  required  by  considerations  ex> 
trinsic  of  the  will,  and  which,  necessarily,  depend  upon  such  evidence. 
GalJego  0.  GaIlego*s  Executor.    S85. 

EXECUTIONa 

I.  See  Mabsbals,  I,  II,  III. 
II.  The  process  act  of  the  United  States  gives  the  same  remedy  to  the  United 
States,  against  the  lands  of  delinquent  collectors,  that  the  state  of  Vir- 
ginia gives  against  the  lands  of  those  against  whom  she  has  obtained  a 
judgment    The  United  SUtes  v.  Graves  et  al.    379, 

EXECUTORS  AND  ADMINISTRATORS. 
I.  S^e  Wills,  CoivrntnonoM  or,  I. 
II.  See  EviDXNCE,  VII. 

III.  Where  an  administration  bond  is  joint,  one  administrator  ia  rsspanaible 

for  his  co-administrator.    Lidderdale  v.  Robinson.    159. 

IV.  An  sdministrator  de  bonit  nan,  who  is  also  the  executor  of  the  surviving 

administrator,  who  fidls  for  «  long  period  of  time  to  call  the  agents  of 
the  fbrmer  administrators  to  an  account,  ia  chargeable  with  the  whole 
balance  appearing  to  be  due  firom  those  agents,  mileas  he  ean  rdieve 
himself  f^om  the  charge  of  gross  negligence.    JkUL 
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V.  Many  jndgoMiits  wken  U9nt»  were  rendered  againet  adniiiiiitratorB,  and 
a«eta  to  a  large  amoont  aubieqnentlj  came  into  the  hand*  of  the  admi- 
niatrator  de  bmU  non^^Heid :  That  theae  judgments  retained  the  aame 
rank  which  would  helong  to  the  particular  inetmments  on  which  they 
were  fiiunded.  The  only  effect  of  such  judgments  ia,  to  give  priority  to 
other  debts  of  the  same  dignity,  on  which  either  no  judgment  or  subse- 
quent judgments  were  rendered.  Ibid, 
VI.  The  amount  of  the  security  which  the  act  of  assembly  of  Virginia,  adopt- 
ing  the  provision  of  the  38  and  S9  Ch.  9,  authorizes  an  adminirtrator  to 
take,  before  he  makes  distribution  of  his  intestate's  estate,  conditioned 
**  to  refund  due  proportions  of  any  debts  or  demands,  which  may  after- 
wards appear  against  the  intestate,  and  the  costs  attending  the  recovery 
of  such  debts,**  is  within  the  sound  discretion  of  the  court,  and  need  not 
oorer  the  whole  amount  distributed.  This  discretion  extends,  it  seems, 
to  execntors,  though  not  specially  named  in  the  act  Kirkpatrick  et  al. 
«.  Gifaaon's  £xeentors.  d8& 
VII.  An  administrator  who  employs  an  agent  to  manage  the  estate  of  his  intes- 
tate, collect  debta,  dto ,  is  responsible  for  the  money  so  collected,  and 
erediton  are  not  bonnd  to  pursue  the  agent;  but  if  there  is  reason  to  be- 
lieve  that  the  aoooont  of  the  agent  has  not  been  correctly  settled,  the  ad- 
minlstntor  should  be  permitted  to  show  cause  against  the  report,  in  that 
particular.    Oreen  et  aL  v.  IIanberry*s  Eneutors  et  aL    403. 

VIII.  Where  an  administration  bond  is  joint,  each  administrator  is  a  surety 
lor  the  other,  and  is  bound  for  the  whole.  But  if  the  representatives  of 
the  oo-administrator  againat  whom  a  balance  is  reported,  are  not  before 
the  ooart,  the  report  is  tx  pmrU  as  to  thom,  cannot  bind  them,  and,  eon- 
sequently,  cannot  afifect  the  co-administrator  whose  representatives  are 
befiire  the  court    Aid, 

EXECUTORY  DEVISE.    .Sw  Wills,  II. 

FACTOR.    8f  PniNCiFAL  Aim  Aonrr,  II,  III,  IV,  V,  VI,  VII. 

FEME  COVERT.    See  Husbano  and  Wife. 

FOREIGN  ATTACHMENT. 

A  fbreign  attachment  (under  the  law  of  Virginia,  see  R.  C.  of  1819,  ch. 
193,  p.  474),  is  not  a  proceeding  tn  rem.  It  is  a  suit  by  a  plaintiff 
against  defendants,  and  a  decree  in  such  a  case  is  conclusive  evidence 
only  against  partiea  and  privies.  Thus,  C.  being  indebted  to  W.,  gave 
his  note  fbr  the  amount,  and  W.  assigned  the  note  to  M.,  and  W.  after- 
wards left  the  country.  R.,  a  creditor  of  W.,  attached  the  efibcts  of  W. 
in  the  hands  of  C.  C.  had  notice  of  the  assignment  of  his  note  to  M.  A 
decree  was  rendered  in  &vour  of  R.  M.  subsequently  brought  suit  upon 
the  note  against  C,  but  the  decree  was  satisfied  before  service  of  the 
prooess  in  the  seeond  suit  C  pleaded  the  decree  in  fkvour  of  B.,  in  bar 
of  M.*s  right  of  action,  and  to  this  plsa,  M.  demurred.  The  Court  sos- 
tained  the  demorrer,  on  the  ground,  that  a  decree  rendered  in  a  suit  be- 
tween two  partiea,  is  not  admissible  evidence  in  a  suit  between  one  of 
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thxm  parties  aiitf  a  third  pwty.  Bnt  tiie  Court  held,  that  if  M.  hid  been 
a  party  to  the  fint  rait,  the  deeree  woold  ha?e  operated  a  bar,  and  the 
demurrer  would  h&v«  been  oivemiled.  Mankin  e.  John  Chandler  dt  Ca 
135. 

IPORTHCOMING  fiOKDS. 

A  ibrthoomiog  bond  which  is  forfeited,  la  a  aatiafaction  of  the  jodgfment  on 
whieh  the  ezecntion  iaaned ;  and  no  further  prooeedin|;i  can  be  founded 
on  that  judgment  The  forthcoming  bond  is  aubetituted  for  tlie  original 
judgment,  and  the  recourae  of  the  plaintiif  is  against  the  partiea  to  that 
bond.  But,  Qumre — Does  the  giving  such  bond  operate  a  discharge  of 
the  debt,  or  does  it  merely  arrest  forther  proceedings  upon  the  original 
judgment,  until  the  forthcoming  bond  shall  be  found  to  be  unproduc- 
tive 7    The  United  States  e.  Graves  et  aL    379. 

FRAUD. 

L  A  relinquishment  by  the  husband,  of  his  marital  right  to  a  lega<7  be* 
ipMUthed  to  his  wife)  is  vdid  aa  to  the  creditora  of  the  husband,  and  a 
court  of  equity  will  not  interpose  its  authority  to  oompd  the  husband  to 
reduce  the  legacy  into  his  possession,  for  the  purpose  of  subjocting  it  to 
their  daims.  Gallego  «.  Gallego's  Bxeeutor.  S^ 
U.  Mere  inadequacy  of  prioe  may  be  so  great,  aa  to  be  evidence  of  fraud, 
proper  to  be  submitted  to  a  jury ;  but  is  not  in  itself  a  fraud,  on  which  a 
court  of  law  will  pranounoe  a  deed  abaohitelj  void.  Wright  and  Cooke 
e.Stanaid.  31L 
III.  Su  Dsm. 

FRAUDS,  STATUTE  OF.    See  Dnn. 

FUGITIVES  FROM  JUSTICE.    iSm  Laws  or  Nationi. 

GUARDIAN  AND  WARD^-CoMtrt»lsen^4icts4if  aaseM%. 

By  the  Uw  of  yirginia«  it  is  inovided,  that  the  **  estate  of  a  guardian  or 
curator,  appointed  under  this  act,  not  under  a  specific  lien,  ahall,  aftv 
the  death  of  such  guardian  or  curator,  be  liable  for  whatever  may  be  due 
frtmi  him  or  her  on  account  of  his  or  her  guardianship,  to  his  or  her  ward, 
before  any  other  debt  due  from  lum  or  her,**  (see  act  concerning  Guardi- 
ans, &C.,  1  Rev.  Co.  ch.  108,  sec  13»  p.  408),  and  that  "the  ezecutora  or 
administrators  of  a  gtuardian,  of  a  committee,  or  of  any  other  person,  who 
diall  have  been  chargeaUe  with,  or  accountable  for  the  estate  of  a  woard^ 
an  idiot,  or  a  lunatic;  or  the  estate  of  a  dead  person,  committed  to  their 
testator  or  intestate,  by  a  court  of  record,  shall  pay  so  much  aa  abaR  be 
due  from  their  testator  or  intestate,  to  the  ward,  idiot,  or  lunatic,  or  to 
the  legatees,  or  persons  entitled  to  distribution,  befoie  any  ptoper  debt 
of  their  tesUtor  or  intestate.*'  (See  act  coooeming  Wills,  Inteatacy,  and 
Distributions,  i  Rev.  Co.  ch.  104,  sec.  60,  p.  389.)  JHeU  * 
I.  That  the  13th  section  of  the  law  concerning  guardians,  ^kc,  and  the  00th 
section  of  the  act  concerning  wills,  &C.,  having  both  been  passed  at  the 
aame  sesston  of  the  legisUture,  and  being  ^n  pari  awtem,  must  be 


Iin)£X.  549 

GUARDIAN  AND  WARD* 

•Idered  in  eonmexiaii  as  if  tlie^  w«re  parte  of  the  nine  act;  that  the 
latler  aeotioB  applies  only  to  executors  and  administrators,  in  the  admi* 
nistration  of  the  effscts  of  their  testator  or  intestate,  that  come  to  their 
hands  in  their  official  character,  giving  priority  to  debts  due  to  a  ward, 
an  idiot,  a  lunatic,  or  the  estate  of  a  dead  person,  dtc^  over  all  others, 
but  placing  them  idl  on  the  same  footing  with  reference  to  each  either. 
naek«.flcott.    315. 

II.  That  the  word  estate,  in  the  19th  section,  eoooeming  guardians,  Slc^  most 
be  eonstfueJ  to  apply  enly  to  the  reef  estate  of  the  guardian,  fiir  if  it  were 
applicable  to  the  personalty  also,  it  would  give  the  ward  the  priority  oo 
the  pers<mal  estate,  over  persons  who  are,  by  the  section  respectmg  wills, 
&&,  expressly  placed  on  an  equal  footing  with  him.  But  this  act  gives 
the  priority  to  the  debt  due  to  the  ward,  to  any  bond  debt  due  from  the 
testator  or  intestate,  on  his  own  account  Ibid. 
III.  Bat  this  statute  does  not  create  a  Uem  on  the  lands  of  the  guardian,  for 
that  would  bind  them  in  the  hands  of  a  purchaser.  To  give  it  such  an 
interpretation,  would  vidate  the  general  policy  of  the  law,  in  setting  up 
a  secret  lien,  in  restraint  of  aliensticns,  and  is  not  required,  either  by  the 
«x{ffess  words  of  the  act,  or  any  necessary  construction  of  it    IbkL    ' 

IT.  But,  aithoagh  this  act  does  not  create  ^lUn  on  the  guardian's  lands, it  does 
creele  a  liatnlity  of  the  heir,  or  devisee,  to  pay  the  debt  doe  to  the  ward 
on  gaardianship  acooont,  in  consideration,  and  to  the  amount,  of  the  land 
descended  or  devised,  and  does  not  merely  give  the  preference  to  an  eju 
isting  liability.  The  words  in  the  section,  **  the  estate  of  a  guardian,  or 
curator,  appointed  under  this  act,  shaU  be  liable,  dte^**  although  the  com^ 
ma  in  the  printed  codfl^  is  placed  aAer  the  word  **  curator,"  must  be  read 
US  if  it  was  placed  after  the  word  *' guardian,**  so  as  to  bind  the  lands  of 
«U  guardians,  and  not  merely  **  guardians  appointed  under  this  act,"  or 
statutory  guardians.  Thus,  the  debt  due  to  the  ward  of  a  tuUmmUfnf 
goardian  mAo  tpos  tMl  repdred  <e  give  ^end,  would  as  efieotoally  bind  his 
lands  in  the  bands  of  the  heir,  or  devisee,  under  this  construction  of  the 
act,  as  of  a  statotory  goardian,  who  had  given  a  bond  binding  his  heirs. 

md. 

V.  The  19th  section  of  the  act  concerning  guardians,  &&,  before  cited,  having 
declared  that  "  the  estate  of  a  guardian^  or  curator,  &C.,  shall,  &C.,  be 
UaUe  for  whatever  may  be  due  from  him  or  her,  on  account  of  his  or  her 
gaardianship,  ^cc,  moas  any  other  debt,  &C.,**  although  it  gives  pri- 
ority, and  creates  liability  if  it  did  not  before  exist,  can  apply  only  to  real 
estate,  in  a  amdUiQn  to  be  rettehed  bg  ether  debU.  The  language  of  the 
section  is  comparative,  comparing  the  charge  it  creates  with  other  charges, 
and  giving  it  the  priority  over  them.  Befiire  the  passage  of  the  act  against 
ftaodulent  devises,  lands  devised,  were  not  liable  for  any  debt  whatever, 
and  that  statute  expressly  protects  devises  for  the  payment  of  debts,  and 
declares  them  valid :  it  protects  the  trust,  and  leaves  the  estate  to  its  ope- 
ration. The  act  of  assembly  applies  to  legal,  and  net  to  equitable  assets. 
Wherever  real  eelette  ie  made  efuUabU  aeeete  bff  the  tettt,  the  equUahie 
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frvtcifiU  mu9t  fnwmlt  and  the  ward  ia  entitled,  caly  to  hie  equal /n^. 
fJenofthefiuidamingfiranithezealeBtateofthefQaidian.    iW. 

GUARDIANS,  TESTAMENTARY. 

What  worda  in  a  will  do  or  do  not  oonstitnte  an  eppoin6nent  ol)  and  what 
acts  ahall  or  shall  not  be  conitrned  mto  aooeptanoe  of  the  gnardiandiipf 
See  Wuxa,  CoNtmocmoN  or,  I. 

HABEAS  CORPUS. 

The  act  of  Congreii  aothoriiinf  the  writ  of  habetu  curfiu'io  be  iaeoBd, 
**  lor  the  porpoae  of  inqnirin|r  into  tiM  eaoae  of  eommitmeot,**  applies  ai 
weQ  to  caaee  of  eommitment  onder  eiml  as  to  thoee  under  crtewnel  pn>> 
eees.  In  inquiring  into  the  extent  of  the  power  thus  oonfrrred,  the  ooarts 
of  the  United  States  are  not  required  to  lioiit  the  applieation  of  the  writ 
to  cases  to  which  it  is  limited  in  England,  so  iar  as  it  depends  upon  firi- 
tish  statuiae,  m.:  to  cases  of  oonunitment  under  eriminal  prooev;  but 
may  apply  it  to  all  cases  which  it  would  reaeh  at  oommon  law,  fix. :  to  con- 
mitments  under  chil  as  well  as  erimiml  process ;  tar  although  the  com- 
mon law  is  not  a  source  ofjurisdiotioo,  in  the  courts  of  the  United  StatM, 
it  is  necessarily  relerred  to  for  the  definition  and  appUcatkm  of  tsrmai 
Ez  parte  Randolph.    447. 

HEADS  OF  DEPARTMENT. 

Appointments  to  office  can  be  made  by  the  heads  of  departments,  in  those 
cases  only  which  Congress  has  authoriied  by  law,  and,  therefore,  the  ap. 
pointroent  of  an  agent  of  fortifications  by  the  secretary  of  war,  there  being 
no  act  of  Congress  ccmforring  that  power  upon  that  officer,  is  irregular. 
The  United  Stetes  e.  Maurice  et  aL    96. 

HEARSAY.    See  Etidkncs,  VIII,  DC 

HUSBAND  AND  WIFE. 

L  A  court  of  equity  will  sustain  the  bill  of  a  married  woman,  suing  by  her 
next  friend,  to  recover  a  legacy  bequeathed  to  her,  where  the  husband 
has  transferred  all  his  marital  rights  in  the  legacy  to  his  wife.  GaQcgo 
e.  Gallego's  Executor.  385. 
II.  A  legacy,  until  it  is  recovered,  is  a  ekoee  tn  edton,  and  the  marital  right 
of  the  husband  to  his  wift*s  legacy  does  not  attach,  until  it  is  reduced 
into  possession.  He  may,  indeed,  sue  for  it,  and  reduce  it  into  posnessifln, 
but  so  long  as  it  continues  •  diete  in  oefisn,  it  is  the  property  of  the  wifo. 
ML 

III.  A  relinquishment  by  the  husband,  of  his  marital  right  to  a  legacy  be- 

queathed to  his  wife,  is  valid  as  to  the  creditors  of  the  husband,  and  a 

court  of  equity  will  not  interpose  its  authority  to  compel  the  husband  to 

^4  reduce  the  legacy  into  his  possession,  for  the  purpose  of  subjecting  it  to 

their  claims.    Ibid, 

IV.  Where  the  testator  advanced  money  in  his  lifetime  to  a  ikrt&end,  whose 
wife  was  a  relation,  and  would  be,  at  hu  death,  an  heir  and  distributee  of 
the  tesUtor,  and  directed  that  the  husband  should  be  debited  with  the 
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UDoniit,  that  it  mig'lit  be  deducted*  afler  the  teitator*e  death  "from  the 
ehare  coming  to  the  Ajaafyf  and  theteeUtor  •ftenMfd$  made  hie  will, 
beqoeathinf  a  legaey  to  the  wife:  Norn  cmmiat^  that  the  testator  designed 
that  the  advance  made  to  the  huband  should  be  deducted  from  the  legacy 
bequeathed  to  the  wife.  The  whole  legacy  was  decveed  to  be  paid  to  the 
wiib^  without  discounting  the  husband's  debt    lUd. 
y.  The  Statute  of  Frauds,  avoids  all  covinous  conveyances,  made  with  intent 
to  deUy,  hinder,  or  defraud  creditors,  but  does  not  extend  to  convey  anees 
made  on  valuable  consideration,  and  in  good  frith:  tberefiire,  where  hus- 
band and  wift,  made  a  conveyance  of  land  to  trustees,  ibr  the  use  and 
benefit  of  the  wtib,  in  consideration  of  the  wife's  reUoqnishing  her  right 
of  dower  in  other  lands,  ftr  the  payment  of  her  husbanB^s  debts,  although 
the  value  of  the  right  of  dower,  is  only  about  a  third  of  the  value  of  the 
land  conveyed  for  her  benefit,  yet  such  conveyance  is  not  absolutely  void, 
but,  in  a  court  of  law,  must  be  adjudged  to  be  valid.   Wright  &.  Cooke  v. 
Stanard.    311. 
.  VI.  Although  a  court  of  equity  would  consider  the  deed  before  described,  as 
bemg  held  in  trust  fi>r  the  wife,  only  to  the  value  of  the  dower  she  has 
released,  and  fi>r  the  creditor,  as  to  the  residue :  yet  in  a  court  of  law,  the 
deed  cannot  be  sustained  in  part,  and  avoided  in  part,  but  will  be  con- 
sidered as  entirely  good.    Jbid. 
Til.  W.  &  C.  obtained  a  judgment  at  law  against  K.,  in  December,  1834,  and 
sued  out  an  elegit  in  November,  I8S6:  meanwhile,  that  is,  in  Mareh, 
1836,  M.,  R.  &  G.,  other  creditors  of  K.,  obtained  a  decree  in  the 
court  of  chancery,  directing  a  sale  of  land  which  had  been  conveyed  by 
K.  to  trustees,  for  the  benefit  of  his  wife,  (made  bonajide^  and  fiir  valu- 
able, though  inadequate,  consideration,)  and  that  out  of  the  proceeds  of 
the  sale,  the  trustees  for  the  wifr,  should  first  be  paid  the  amount  of  the 
consideration  which  had  actually  passed  from  the  wifis,  and  then  the 
residue  to  be  applied  to  the  extinguishment  of  the  debt  of  the  said  M., 
R.  dt  6.   HM:  That  the  judgment  creditan,  W.  &  C^  (who  had  thefa: 
elegit  exsooted  whilst  the  sale  was  being  made  under  the  decreeO  cannot 
recover  the  land  in  ejectment  against  the  purehaser  under  the  decree.  S/UL 

INFANTS. 

Contracts  respecting  tiie  lands  of  inihats,  entered  into  between  the  mother, 
as  guardian  of  the  infants,  and  a  third  party,  though  absolutely  void  at 
law,  win  yet  be  sustained  in  equity  to  the  extent,  (mtid  mdy  U  iktA  e«- 
tttd\  of  the  equity  they  give  fbr  a  liberal  remuneration  fivr  services  per- 
formed.  Teakle  e.  Bailey.    43. 

INJtJNCTION. 

In  a  suit  by  sundry  creditors,  against  the  estate  of  their  debtor,  after  great 
delays  resulting  ftom,  the  number  of  parties,  and  the  complexity  of  the 
case,  a  decree  was  rendered,  establishing  several  of  the  claims,  and  ad- 
justing their  priorities.  The  administrator  d*  ftsms  iien  of  the  debtor,  at 
'the  date  of  the  deoNC,  Was  ako  executor  of  a  farmer  •dminiAtrator  of 
the  estate^  and  claimed  « laige  balance  to  be  due  to  the  estate  of  Ats  tes- 
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tator,  from  the  eitale  of  his  iolMUte,  on  hb  admioistntioii.  aeooonL 
TheeoromiMioiier  mada  a  &voiiraUe  report  on  thio  claiiBy  bat  the  profwr 
parties  not  being  befoie  the  court*  no  deoiaion  was  made  on  its  Yaliditj. 
The  decree  referred  to,  added^— •"  And  the  Ckxirt,  mitlumi  ieeidimg  iUi 
then  i$atihU  tme^  satcte  of  the  e9tate  if  f&e  itefoor,  **in  the  handa  of 
the  administrator  dt  ftoma  non,  or,  on  the  daim  9ir*  the  administrator, 
dtc,  **  to  retain  oat  of  the  assets  in  his  handa,  the  balance  he  ciaima  to 
be  doe,  du^  to  his  testator,  doth  decree,  dtc^  that  the  said  administrator, 
dc^  oat  of  any  assets  in  his  hands,  or  to  oome  to  his  hands,  mffUeM§ 
U  ihi^  elaima  hereby  eaUMiehed:  and  the  receiver  of  sundry  effects  and 
securities,  Slc^  of  the  debtorV  estate,  &c^  pay,  dtc**    Under  tins  decree, 
the  reoeifrer,  without  authority  from  the  administrator  de  ftenit  mm, 
transferred  some  securities  for  money  due  to  the  estate  of  the  debtor,  to 
the  agent  of  one  of  the  i^aintiff  creditors.   To  prevent  the  rerosttanee  of 
the  moncgr  secured  by  these  bonds,  beyond  the  jurisdiction  of  the  oout, 
until  the  debt,  (which,  if  established,  would  be  of  the  highest  dignity ,)  due 
to  the  estate  of  the  former  administrator,  should  be  estabUshed,  the  kga^ 
tees  of  that  former  administrator  obtained  an  injunction.    On  the  motkn 
to  dissdve  this  injunction,  Hdd:  1.  That  it  was  immaterial  whether  the 
decree,  under  which  the  receiver  acted,  was  final  or  not    The  object 
and  end  of  the  injunction  was,  not  to  alter  or  modify  the  decree,  but  to 
secure  the  execution  of  that  decree  according  to  a  sound  construction  of 
its  import,  and  to  prevent  its  violation  under  the  semblance  of  being  car- 
ried into  execution.    9.  The  decree  only  ascertained  the  smoimt  mmd 
primritiee  of  the  debts  respectively,  without  averring  assets  or  directing 
payment,  leaving  it  to  the  administrator  to  determine  on  the  applicability 
of  the  assets;  and  the  receiver,  being  subordinate  to  the  administrator, 
had  no  right  to  apply  the  assets,  unless  authorized  by  him  to  do  aob 
Motion  to  dieeelve  continued.    Green  et  aL  p.  Qanberry's  Executor  et  oL 
403. 

IN  REM. 

I.  Where  process  is  to  be  served  on  the  thfaig  itself  which  is  the  subject  of 
controversy,  and  where  the  mere  possession  of  the  thing  itself  by  tlia 
service  of  that  process,  and  making  proclamation,  authoriaes  the  Court 
to  decide  upon  it  without  notioe  lo  any  individual  whatever,  it  is  a  pro- 
ceeding in  rem^  to  which  all  the  world  are  partiea,  and  in  every  such 
«ase,  the  decree  is  conclusive  evidenoe  against  all  partiea  interested, 
though  not  brought  before  the  Court  by  process.  Mankin  «.  John 
Chandler  dLCo.    125. 

11.  Aforeignattaekment  (under  the  Uw  of  Virgmia,  see  R. C.  of  1819,  eh.  1S9, 
p.  474),  is  not  a  proceeding  in  rem.  It  is  a  suit  by  a  plaintiff  against 
defendanta,  and  a  decree  in  such  a  case  is  conclusive  evidenoe  only 
against  parties  and  privies.    Ibid, 

INSOLVENCY. 

L  An  AotofCongres8,(ActofMarch3,1797,Bea  5),  dedafes,  that  where  a 
revenue  offioer,  indebted  to  the  United  States,  shall  beoone  ineohrent,  tiie 
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debt  dae  to  the  United  States  shall  first  be  satisfied,  and  that  this  priority 
shall  extend  to  cases  where  a  debtor,  not  having  sufficient  property  to 
pay  all  his  debts,  shall  make  a  yolantary  assignment  thereoC  Held,  that 
although  this  act  gives  to  a  debt  due  to  Ihe  United  States  a  priori^  over 
debts  due  to  individuals,  it  does  not  give  to  one  part  of  a  debt  due  to  the 
United  States  a  priority  over  any  other  part  of  it :  nor  does  it  vest  the 
property  absolutely  in  the  United  States,  though  it  gives  them  a  right  to 
pursue  it  for  the  purpose  of  appropriating  it  in  payment;  nor  does  it  affisct 
the  right  of  the  debtor  to  apply  a  payment  of  money  in  his  hands,  to 
either  a  bond  debt,  or  a  debt  due  by  open  account  by  him  to  the  United 
States.  The  United  States  V.  Cochran  et  ol.  274. 
II.  A  deed  executed  by  a  debtor  of  the. United  States,  conveying  all  the  pro- 
perty in  the  possession  of  the  debtor  to  trustees,  for  the  payment  of  his 
debts,  not  including  the  debt  to  the  United  States,  is  an  act  of  insolvency, 
both  within  the  spirit  and  letter  of  the  act  of  Congress,  giving  priority, 
in  such  cases,  to  debts  due  to  the  United  States  over  all  others,  and  the 
priority  attaches  at  the  instant  that  the  deed  is  executed.  The  United 
Sutes  o.  The  Marshal  of  the  District  of  North  Carolina.    488. 

III.  I(  subsequent  to  the  execution  of  the  deed,  the  debtor  recovers  property  in 

right  of  his  wife,  in  a  regular  course  of  legal  proceeding,  k  •eems,  that 
the  subsequent  recovery  cannot  defeat  the  priority  of  the  United  States, 
which  was  created  by  the  deed,  however  large  the  amount  of  the  pro- 
perty  recovered,  compared  with  that  conveyed  by  the  deed.   Ibid, 

IV.  But  if  the  relative  value  of  the  afler-acquired  property  be  inconsiderable, 

it  is  clear,  that  it  cannot  affect  the  pre-existing  priority  of  the  United 
States.  Where  a  **  trivial  portion  of  the  estate  of  the  debtor,**  in  his  jws- 
•essfon  when  the  deed  is  made,  is  not  conveyed  by  the  deed,  this  is  still 
an  act  of  insolvency  within  the  act,  and  the  reservation  of  such  **  trivial 
portion,**  will  not  prevent  the  consequent  priority  of  the  United  States 
fi-om  attaching:  a/ofttori,  where  such  **  trivial  portion*'  is  reduced  into 
the  possession  of  the  debtor,  alter  the  execution  of  the  deed.  And  the 
priority  of  the  United  States  extends  to  tliis  afler.acquired  property.  JUd, 
V.  Whether  the  property  of  a  debtor  of  the  United  States,  which  is  omitted 
in  a  deed,  which  otherwise  would  create  a  legal  insolvency,  be  so  inoon- 
siderable  as  to  evidence  an  intent  to  evade  the  act,  is  a  question  which 
must  be  referred  in  every  case  in  which  it  axises,  to  the  sound  discretion 
of  the  court.   Mnd, 

INTEREST. 

Interest  on  sale  demands  limited  to  twenty  years.   Byrd  v,  Byrd*s  Exe- 
cutor  et  aL    169. 

ISSUE. 

When  the  term  ''  tisue**  in  a  will  shall  be  considered  a  word  of  Zfmttatiofi, 
and  not  of  purchase.  Maxwell  et  al.  e.  Call,  Executor  of  Means  et  aL  1 19. 

Vol.  II.— 4  A 
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ISSUE  OUT  OF  CHANCERY. 

When  an  nroe  out  of  chancery  should  be  directed  to  try  a  qneatiaik  of  kgU 
timacy.   Ste^  et  aL  v.  Ste^ralVe  Administrator  et  aL    256 

JUDGMENT,  LIEN. 

I.  The  lien  on  lands  created  by  a  judgment,  is  given  by  the  statute  which 
authorizes  an  elegit,  and  the  Hen  depends  upon  the  right  to  sbe  out  an 
elegit  Bank  of  the  United  Sutes  v.  Winston's  Executors  et  al.  252. 
II.  The  lien  of  a  judgment  on  which  execution  is  stayed,  dates,  not  from  the 
rendition  of  the  judgment,  but  from  the  time  when  execntioo  may  be 
sued  out  Ibid, 
III.  See  FoETucoMiMO  Bonne. 

JUDICIAL  POWER  OF  THE  UNITED  STATES.  Su  Laws  op  Natiome,  H. 

JURISDICTION 

h^See  Equity,  Jubisoiction,  I. 
IL  Although  a  court  of  equity  will  not  interfere  to  adjust  equities  between  a 
debtor  defendant,  and  ki§  debtor,  upon  a  bare  possibility  that  a  resort 
may  ultimately  be  had  to  the  latter,  yet,  where  the  foundation  of  (he 
suit  is  a  trust,  and  the  trust  subject  is  distributed  among  several,  the 
eeUui  que  frvst,  has  a  right  to  call  fer  an  account  of  the  trust  subject  in 
whatever  hands  it  may  be  found.  The  United  States  v.  Myers  et  aL  51 6. 
III.  Where  the  jurisdiction  of  the  federal  courts  has  once  attached,  no  subse- 
quent change  in  the  relation,  or  condition  of  the  parties,  in  the  progress 
of  the  cause,  will  ou9t  that  jurisdiction.  The  strongest  considerations  of 
utility  and  convenience  require,  that  the  jurisdiction,  being  once  vested, 
the  action  of  the  court  should  not  be  limited,  but,  that  it  should  proceed 
to  make  aySnol  disposition  of  the  subject 

LACHES. 

L  Where  a  protested  bill  of  exchange  is  held  up  for  a  long  time  without  no- 
tice of  its  non-payment  and  protest,  the  whole  onu9  probandi  is  thrown 
upon  the  holder.  He  must  prove  eyrexy  thing,  and  nothing  is  required 
from  the  drawer.  Hopkirk  «.  Page.  20. 
IL  A  bill  of  exchange  was  drawn  in  Virginia,  in  November,  1775,  after  the 
commencement  of  hostilities  between  Great  Britain  and  her  colonies, 
payable  in  England,  which  was  duly  protested  for  non-payment  in  June, 
1776,  after  all  intercourse  between  the  two  countries  had  ceased.  Hdd, 
that  a  state  of  war  dispenses  with  the  necessity  of  giving  notice  of  the 
non-payment  and  protest  to  the  drawer,  but  notice  of  its  dishonour  should 
be  given  within  a  reasonable  time  after  the  impediment  is  removed.  Jlrid, 
TIL  W.  B^  living  in  Virginia,  draws  a  bill  of  exdiange  in  November,  1775,  on 
R.  C.  &  Co.,  merchanto  in  London,  which  was  duly  protested  in  June, 
1776.  W.  B.  died  in  1777  or  1778.  Payment  was  not  demanded  of  the 
representetive  of  W.  B.  till  1819,  when  suit  was  instituted  on  the  pro- 
tested bill.  QiMsre,  does  the  doctrine  of  presumption  of  payment,  arising 
from  lapse  of  time,  which  is  applicable  to  sealed  instruments,  apply  to  a 
bill  of  exchange  ?    Jfil  does^  such  presumption  is  merely  prima  fueie. 
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and  the  holder  may  rehat  it  by  aoconnting  for  the  time  which  has  been 
permitted  to  elapse,  and  by  showing  the  improbability  that  the  debt  has 
been  paid.  Should  this  presumption  be  rebutted,  still  the  plaintiff  shall 
only  recover  legal  interest  from  the  assertion  of  his  claim.    Ibid. 

IV.  Many  judgments  woken  aneU  were  rendered  against  administrators,  and 
assets  to  a  large  amount  subsequently  came  into  the  hands  of  the  admi- 
nistrator d$  boms  non — Hdd :  That  these  judgments  retained  the  same 
rank  which  would  belong  to  the  particular  instruments  on  which  they 
were  founded.  The  only  effect  of  such  judgments  is  to  give  priority  to 
other  debts  of  the  same  dignity,  on  which  either  no  judgments  or  subse- 
quent jud^ents  were  rendered.    Lidderdale  v.  Robinscm.    159. 

y.  An  administrator  who  employs  an  agent  to  manage  the  estate  of  his  intes- 
tate, collect  debts,  d&c,  is  responsible  for  the  money  so  collected,  and 
creditors  are  not  bound  to  pursue  the  agent ;  but  if  there  is  reason  to 
believe  that  the  account  of  the  agent  has  not  been  correctly  settled,  the 
administrator  should  be  permitted  to  show  cause  against  the  report,  in 
that  particular.    Green  et  al.  v,  Hanberry*s  Executors  et  aL    403. 

LAWS  OF  NATIONS. 

L  A  foreign  government  has  no  right,  by  the  laws  of  nations,  to  demand  of 
the  government  of  the  United  States,  a  surrender  of  a  citizen  or  subject 
of  such  foreign  government,  who  has  committed  a  crime  in  his  own 
country,  and  is  afierwards  found  within  the  limits  of  the  United  States. 
It  is  a  right  which  has  no  existence  without,  and  can  only  be  secured  by, 
a  treaty  stipulation.  Case  of  Joee  Ferreira  dos  Santos.  493. 
II.  But  even  if  the  right  to  demand  such  surrender  existed,  independently  of 
a  treaty  stipulation,  the  judicial  officers  of  the  United  States,  have  no  au- 
thority to  surrender  the  obnoxious  individual,  or  to  detain  him  in  custody, 
until  a  formal  demand  for  the  surrender  could  be  made  by  the  foreign 
government  of  the  Executive  of  the  United  States.    Ibid, 

LEGACIES  AND  LEGATEES-SPECIFIC,  GENERAL. 
I.  See  Wills,  Construction  of,  I,  III. 
n.  See  Marshalling  Assets. 

LEGACY.    <S^  HuwAND  AND  Win,  I,  II,  III,  IV. 

LEGITIMACY. 

L  The  presumption  of  law  is  in  fiivour  of  the  legitimacy  of  a  child  bom  in 
wedlock ;  but  this  presumption  may  be  rebutted  by  other  testimony.  It 
u  true,  that  a  mere  probability  of  non-access  by  the  husband  is  not  suffi- 
cient to  repel  the  presumption ;  but  it  is  not  necessary  for  the  party  ob- 
jecting to  the  legitimacy,  to  prove  that  non-access  was  impoenbU,  If  the 
evidence  places  the  non-access  beyond  oil  reaeonabU  doubt^  it  is  sufficient 
to  repel  the  presumption  of  legitimacy.  Stegall  et  al.  v.  StegaU*8  Admi* 
nistrator  et  aL  256. 
II.  If  a  man  marries  a  woman  in  such  an  advanced  state  of  pregnancy,  that 
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the  utQation  of  his  wife  must  have  been  known  to  him,  it  most  be  con- 
sidered as  a  recognition  of  the  child,  afterwards  bom,  as  his  own ;  way 
conduct  of  the  husband  after  the  birth,  indicating  a  belief  that  the  child 
is  his,  is  decisive.  But  if  the  marriage  takes  place  where  the  pregnan- 
cy is  probably  unknown ;  where  the  acquaintance  between  the  parties 
most  probably  commenced  too  late  for  the  husband,  according  to  the  law 
of  gestation,  to  be  the  &ther  of  the  child  afterwards  born ;  where  the 
common  opinion  of  the  neighbourhood  assigns  the  child  to.  another  man ; 
where  the  boy  grows  up,  not  in  the  house  of  the  husband  of  the  woman, 
nor  looking  on  him  as  a  father,  nor  being  considered  as  a  son,  and  the 
reputation  of  the  woman  is  not  good;  these  are  all  circumstances  which 
go  strongly  to  repel  the  presumption  of  legitimacy.    Ibid, 

III.  A  court  of  equity  should  direct  an  issue  to  try  the  fact  of  legitimacy,  when 

the  circumstances  above  narrated  are  supported  by  the  depositions  in  the 
cause.    Ihid, 

IV.  The  unsworn  declarations  of  the  mother,  that  her  son,  bom  six  months 

after  marriage,  is  the  son  of  another  man,  are  not  admissible  to  prove  his 
illegitimacy,  and  a/orftori,  the  declarations  of  that  man  are  not  admissi- 
ble ;  if  their  evidence  is  proper,  their  depositions  should  have  been  taken. 
Ibid, 
V.  The  general  report  of  the  neighbourhood  on  the  question  of  legitimacy,  is 
not  to  be  disregarded,  but  its  weight  depends  on  the  circumstances  of  the 
case,  on  the  remoteness  of  the  time  when  the  fact  occurred,  and  the  diffi- 
culty of  producing  any  positive  evidence  respecting  it  Ibid, 

LIEN. 

I.  The  lien  on  lands  created  by  a  judgment,  is  given  by  the  statute  which 
authorizes  an  elegit,  and  the  lien  depends  upon  the  right  to  sue  out  an 
elegit  Bank  of  the  United  States  v.  Winston  et  al.  252. 
II.  The  lien  of  a  judgment  on  which  execution  is  stayed,  dates,  not  fi'om  the 
rendition  of  the  judgment,  but  from  the  time  when  execution  may  be  sued 
out    Ibid, 

III.  See  Guardian  and  Ward,  III,  IV,  V. 

IV.  The  act  of  Congress  respecting  delinquent  collectors  and  their  sureties, 

created  a  lien  on  the  land  of  the  parties  to  the  official  bond;  but  the  lien 
cannot  be  enforced  until  all  the  persona]  estate  is  exhausted,  and  on  a 
joint  judgment  obtained  against  all  the  parties  to  the  bond,  the  personal 
estate  of  all,  liable  to  the  execution  must  be  exhausted,  before  the  land 
of  any  one  of  them  can  be  reached :  in  other  words,  the  land  of  one  sure- 
ty, who  haa  no  pereontd  ettate^  cannot  be  subjected  to  the  payment  of  any 
part  of  the  judgment,  while  there  is  personal  estate  in  the  hands  of  an- 
other surety,  who  hoe  paid  hie  aliquot  part  of  the  debt.  The  United  States 
e.  Graves  et  al.    379. 

LIMITATIONS,  STATUTE  OF. 

I.  The  4th  section  of  the  Act  of  Limitations  of  Virginia,  limiting  the  right  of 
action  in  certain  cases,  to  five  years  after  the  action  accraed,  applies  as 
well  to  corporations  as  to  individuals.    That  section  has  reference,  not  to 
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the  character  of  the  plaintiffs  but  to  the  nature  of  the  actiotu    The  Bank 
of  the  United  Stales  v.  M'Kensie.    393. 

IL  A  note  was  discounted  at  the  Branch  Bank  of  the  United  SUtes,  at  Rich- 
mond, and  after  it  arrived  at  maturity,  was  refpilarly  protested  for  non- 
payment An  action  on  the  case  being  brought  by  the  Bank  against  the 
endorser  to  recover  the  amount  of  the  note,  more  than  Jive  ytart  ftoxn  the 
date  of  the  protest,  the  defendant  pleaded  the  Act  of  Limitations.  Held : 
That  the  right  of  action  is  barred  by  lapse  of  time,  the  plaintiffs  not  be- 
ing, in  the  sense  of  the  saving  of  the  act,  "  beyond  the  seas,  ta  out  of  the 
country**  The  contract  having  been  made  in  Richmond,  in  their  bank- 
ing-house there,  between  the  president  and  directors  of  the  branch  bank, 
and  the  defendant,  the  feet  of  there  being  an  office  of  discount  and  deposit 
of  the  Bank  of  the  United  States,  in  Richmond,  and  of  the  residence  of 
the  president  and  directors  of  the  branch  being  fixed  there,  must  be  con- 
sidered, with  reference  to  this  contract,  as  fixing  the  residence  of  the 
corporation  itself  in  Richmond,  and  not  in  Philadelphia,  so  fer  as  the  sa. 
ving  of  the  act  applies  to  the  locality  of  the  plaintiff.    Ibid, 

in.  j&  seeffM,  that  actions  on  the  case,  though  not  within  the  terms  of  the  jpro- 
viso  of  the  Act  of  Limitations,  are  within  its  equity:  and  that  it  should 
be  so  construed  as  to  embrace  actions  on  the  case.    Ibid. 

IV.  Though  **  The  United  States**  is  a  stockholder  in  the  Bank  of  the  United 
States,  and  is,  so  far,  a  party  in  all  suits  to  which  the  Bank  is  a  party, 
the  doctrine  of^iuUum  tempos  occurrit  regi  does  not  apply  to  exempt  the 
Bank  firom  the  operation  of  the  Act  of  Limitations :  fer  it  is  a  well  set- 
tled principle,  that  where  a  sovereign  becomes  a  member  of  a  trading 
company,  it  divests  itself  with  reference  to  the  transactions  of  the  com- 
pany, of  the  prerogatives  of  sovereignty,  and  assumes  the  character  of  a 
private  citizen.    Ibid, 

V.  In  the  construction  of  the  prooiso  of  the  Act  of  Limitations,  exempting 
persons  under  certain  enumerated  disabilities,  fi-om  the  operation  of  the 
act,  who  laboured  under  the  disability  "^  at  the  time  of  such  right  or  title 
accrued,**  a  subsequent  disability  cannot  be  tacked  to  one  existing  at  the 
time,  though  both  occurring  in  the  same  person,  to  prevent  the  statute 
from  attaching.    Doe  dem.  Lewis  et  al.  v.  Barksdale.    436. 

VI.  Where  there  are  several  co-heirs,  lessors  of  the  plaintiff,  in  an  action  of 
ejectment,  and  joint  and  several  demises  are  laid  in  the  declaration,  and 
one  of  the  co-heirs,  who  labours  under  no  disability,  feils  to  bring  his  action 
within  the  time  limited  by  law,  though  his  right  of  recovery  will  be 
barred  by  the  act,  it  will  not  affect  his  co-heirs  who  were  under  disabi- 
lity. The  proviso  of  the  act  is  personal^  and  applies  to  all  those  who 
labour  under  any  of  the  enumerated  disabilities.    Ibid. 

MAIL  CARRIERS. 

A  mail  carrier  is  within  the  18th  sec.  of  the  **  Act  regulating  the  Poet-Office 
Establishment,**  subjecting  to  a  penalty  in  certain  cases,  **  persons  em- 
ployed in  any  of  the  departments  of  the  General  Post-Office."  United 
States  o.  Belew.    280. 
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I.  A  court  of  equity  will  rattun  Ihe  bill  of  a  married  womaiif  ning  by  ber 
next  friend,  to  reeover  a  legacy  bequeathed  to  ber,  where  the  haaband 
has  tranaferred  all  hia  marital  lights  in  the  legacy  to  bis  wife.    Gallego 
9.  Gallego.    285. 
II.  A  legacy,  until  it  is  recovered,  is  •  ekume  in  oetton,  and  the  marital  right  of 
the  husband  to  his  wife's  legacy  does  not  attach,  until  it  is  redudbd  into 
poasession.    He  may,  indeed,  sue  fyr  it,  and  reduce  it  into  posocasion, 
but  so  long  as  it  continues  m  eko§e  in  actioft,  il  is  the  property  of  the 
wife.    Ibid, 
III.  A  relinquishment  by  the  husband,  of  bb  marital  right  to  a  legacy  be- 
queathed to  his  wife,  is  valid  as  to  the  creditors  of  the  husband,  and  a 
court  of  equity  will  not  interpose  its  authority  to  compel  the  husband  to 
reduce  (he  legacy  into  bis  possession,  fiir  the  purpose  of  aubjeoting  it  to 
their  daims.    Sfid. 

MARRIAGE. 

QiuBre,  l)ow  far  a  anbseqnent  marriage  can  be  conddered  a  valuable  con- 
sideration  so  as  to  protect  a  gift,  otherwise  fraudulent  as  to  the  creditors 
of  the  donor,  from  the  operation  of  the  statute  of  frauds,  in  a  controvert 
between  the  husband  of  the  donee  and  the  creditor  of  the  donor?  M 
aeema,  that  if  the  gift  could  be  considered  as  the  inducewunt  to  the  mar- 
riage,  equity  would  protect  it  from  the  creditors.  Hopkirk  o.  Randolph 
etaL    132. 

BIARSHALLING  ASSETS. 

I.  Where  specific  legacies  have  been  sold,  and  the  proceeds  applied  to  the 
payment  of  debts,  the  specific  legatees  have  a  right  to  resort  to  the  general 
fbnd  for  remuneration,  upon  the  principles  which  regulate  courts  in  mar- 
shalling assets.  That  general  fbnd  being  a  mixed  fund,  composed  of  the 
proceeds,  partly  of  personal,  and  partly  of  real  estate,  not  chargeaUa 
with  the  payment  of  debts,  the  portion  of  it  resulting  fix>m  the  sale  of 
the  personalty,  is  liable,  in  the  first  instance,  to  make  good  such  specific 
legacies  aa  have  been  sold  for  debts,  and,  if  that  be  insufficient,  the 
money  arising  from  the  sale  of  the  real  estate  must  be  applied  to  the 
same  object,  so  far,  and  90  far  only,  at  the  8pee\fie  legacie9  have  heen  oi- 
wrhed  fty  tpedaUy  debit  that  hound  the  real  ettate,  Byrd  e.  Byrd*s  Exe- 
cutor et  al.  169. 
II.  In  the  application  of  the  principle  that  the  real  estate  of  the  testator  is 
liable  to  specific  legatees  to  the  extent  of  the  specialty  debts  which  have 
been  satisfied  out  of  the  specific  legacies,  their  title  to  the  aid  of  a  court 
of  equity  is  only  co-extensive  with  their  equity.  Therefore,  whrae 
specific  legacies  have  been  sold,  and  out  of  the  proceeds  thereof  many 
specialty  debts  have  been  paid  off  in  a  depreciated  paper  currency,  the 
measure  of  reimbursement  from  the  real  estate  ought  to  be,  lAe  utheU 
actual  I088  of  the  pertonal  ettate,  and  not  the  mere  nominal  sum  advanced 
by  it  Ibid. 
III.  TtuA  the  value  of  the  money  advanced  by  the  personal  for  the  real  estate. 


INDEX.  659 

MARSHALLING  ASSETa 

must  be  afloertainod  by  the  appUeation  of  the  scale  of  depreciation  aa 
fixed  by  law,  on  the  day  that  the  penonal  property  woe  eM^  and  not  at 
the  time  the  debts  were  paid;  that  standard  approximating,  more  nearly 
than  any  other,  to  the  aetiual  (om  sustained  by  the  personal  estate.    Ibid, 

MARSHALS. 

L  An  officer  of  the  United  States,  who  has  levied  a  sum  of  money  on  an  exe- 
cution in  fiivour  of  the  United  States,  to  whom  the  United  States  are 
indebted  for  fees  of  office  in  a  sum  greater  than  the  amount  of  the  exe- 
cution, has  a  right  to  retain  it  by  way  of  set-off,  and  on  a  motion  made 
on  the  part  of  the  United  States  to  commit  the  officer  for  failure  to  pay 
o?er  the  money  so  levied,  he  will  be  permitted  to  show  that  the  United 
States  are  indebted  to  him :  and  if  this  be  shown,  it  is  sufficient  cause 
why  he  should  not  be  attached.  The  United  States  e.  Mann.  9. 
II.  A  marshal  is  liable,  upon  his  official  bond,  for  the  failure  of  his  deputy  to 
serve  original  process ;  but  the  measure  of  his  liability,  is  the  extent  of 
the  injury  received  by  the  plaintiff,  produced  by  such  negligence.  If  the 
loss  of  the  debt,  be  the  direct  legal  consequence  of  the  failure  to  serve  the 
process,  the  amount  of  the  debt  is  the  measure  of  damage ;  but  the  mere 
fidlure  to  execute  the  process,  does  not,  in  itself,  necessarily  infer  the  Iom 
of  the  debt  to  the  plaintiff,  by  the  negligence  of  the  officer,  because,  the 
plaintiff  might  sue  out  other  process,  on  the  failure  of  the  officer  to  exe- 
cute the  first  process.  The  question,  whether  the  loss  of  the  debt  wa$, 
or  IOM  not,  the  direct  legal  consequence  of  the  negligence  of  the  officer, 
is  a  question  of  fact,  depending  on  circumstances,  of  which  the  jury  must 
judge.  The  United  States  o.  Moore's  Administrator.  317. 
III.  Where  a  writ  ofeapiao  ad  reapondendum,  comes  to  the  hands  of  a  deputy, 
marshal  who  arrests  the  debtor,  and  the  debtor  thereupon,  pays  to  the 
deputy  the  amount  of  the  debt  for  which  he  was  sued,  and  the  officer 
discharges  the  debtor  from  custody,  and  returns  the  writ,  **  debt  and 
costs  satisfied,**  this  is  not  an  official  act  which  binds  his  principal.  The 
deputy-marshal  is  a  mere  ministerial  officer,  and  he  has  no  right  to  ad- 
just the  debt,  and  make  himself  responsible  to  the  plaintiff.  He  is  bound 
to  pursue  the  mandate  of  the  writ,  and  that  requires  him  to  arrest  the 
debtor,  and  take  bail.  The  discharge  of  the  debtor  fiom  custody,  with- 
out taking  bail,  is,  indeed,  a  misfeasance  in  office,  fi)r  which  his  princi- 
pal,  the  marshal,  is  responsible ;  but  he  is  only  responsible  to  the  extent 
of  the  injury  done  to  the  plaintiff.  The  return  of  the  deputy,  shows  that 
no  bail  was  taken,  and  if,  by  taking  out  other  process,  the  plaintiff  could 
have  secured  his  debt— which  is  a  &ct  to  be  determined  by  the  jury — 
the  loss  of  the  debt  to  the  plaintiff,  is  not  the  necessary  legal  consequence 
of  the  conduct  of  the  deputy,  and  no  injury,  in  a  legal  sense,  is  done  to 
the  plaintiff  thereby.  Ibid, 
IV.  Where  a  decree  directs  an  officer  of  the  court  to  sell  property,  **and  bring 
the  proceeds  of  sale  into  court,**  and  the  sale  is  on  a  credit  of  one,  two, 
and  three  years,  and  bonds  are  given  for  the  payment  of  the  instalments. 
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thew  bonds  are  the  immediale  proceeds  of  uk.  As  a  mailar  of  oonve* 
nienoe,  they  may  be  permitted  to  remain  in  the  hands  of  the  officer,  hot 
as  matter  of  strict  rig^ht,  the  creditor  may  require  that  they  shall  be 
brought  into  court.  Wallis  9,  ThomtoD*8  Administrator  et  aL  4S3. 
V.  Where  bonds  are  made  payable  to  the  marshal  of  a  coutt,  he  has  a  right 
to  collect  them.  In  such  case,  the  marshal  must  be  considered  as  a 
trustee  for  the  creditor.  QfuBre^  whether  the  direction  to  take  bond  im- 
plies, that  it  shall  be  taken  to  the  marshal,  rather  than  to  the  creditor? 
Where  bonds  are  taken,  not  to  the  marshal  and  his  successors,  but  to 
J.  P.,  marshal,  Slc^  his  executors,  administrators,  and  assigns,  could  his 
successor,  in  the  event  of  the  marshal  being  changed  before  the  money 
is  paid,  act  on  these  bonds  without  an  assignment  7  H/id. 

NON  EST  FACTUM. 

A.  and  B.  consented  to  become  securities  in  an  official  bond.  A  printed 
paper  in  the  usual  form  prepared  for  official  bonds  was  signed  by  them. 
At  the  time  that  A.  and  B.  signed  it,  all  those  parts  which  are  usually 
written,  including  the  penalty,  the  names  of  the  obli^rs,  Slc^  were 
blank ;  and  C,  the  principal,  had  not  yet  signed  it.  A*  and  B.  signed  it 
with  a  perfect  knowledge  of  the  purpose  for  which  it  was  designed,  but 
the  blanks  were  afterwards  filled  up  in  their  absence,  and  without  any 
exprew  authority  from  the  sureties,  and  the  bond  so  executed  was  ac- 
cepted by  the  proper  authorities  of  the  United  States,  as  the  official  bond 
of  C,  with  A.  and  B.  as  his  sureties.  Held :  That  such  bond  is  not  obli- 
gatory on  A.  and  R    The  United  States  v.  Nelson  and  Myers.    64 

NOTICE.    See  Bilu  or  Excbanuk,  I,  II,  III,  IV. 

OBLIGATIONS. 

I.  See  OrriGiAL  Bonds,  I. 

II.  jfi  9ee!mM^  that  where  a  &ther  executes  a  voluntary  bond  to  his  soi^in-law 
the  obligee  will  not  be  held  responsible  to  the  prior  creditors  of  the  fiUher, 
for  the  money  actually  received  in  payment,  in  whole  or  in  part,  of  the 
bond,  such  voluntary  bond  not  being  within  the  statute  of  frauds.  Hop- 
kirk  o.  Randolph  et  al.  132. 
III.  Where  an  administration  bond  is  joint,  one  administrator  is  responsible 
for  his  co-administrator.    Lidderdale  v.  Robinson.    159. 

OFFICES  AND  OFFICERS,  PUBLIC. 

I.  The  Constitution  of  the  United  States,  art  2,  sec  2,  which  declares  that 
the  President  **  shall  nominate,  and,  by  and  with  the  consent  of  the  Se. 
nate,  shall  appoint  ambassadors,  dLC,**  **'  and  all  other  officers  of  the  United 
States  whose  appointments  are  not  herein  otherwise  provided  for,  and 
which  shall  be  established  by  law,"  taken  in  connexion  with  the  subse- 
quent clause  of  the  same  section,  which  authorises  Congress  **  by  law  to 
vest  the  appointment  of  such  inferior  officers  as  they  think  proper,  in  the 
President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments  ;** 
and  with  the  third  section  of  the  same  article,  empowering  the  President 
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to  fill  **  all  ▼aoaneies  that  may  happen  daring  the  recew  of  the  Senate, 
by  granting  oommiaaions  whiMi  shall  expire  at  the  end  of  their  next  aee- 
flion :"  is  interpreted  to  declare,  that  all  offioea  under  the  federal  govern- 
ment,  except  in  caaea  where  the  Constitation  itself  may  otherwise  pro- 
vide, shall  be  established  by  law.  The  United  States  v,  Maurice  et  al. 
96. 

II.  An  agent  of  fortifications  is  an  officer  of  the  United  States,  whose  office  is 
established  by  law.  [See  Acts  of  Congress  of  April  24th,  1816,  sec.  9, 
and  March  3d,  1821,  sec.  13.]  Ibid. 
III.  The  act  of  Congress,  passed  on  the  15th  of  May,  1820,  *^  providing  for  the 
better  organization  of  the  treasury  department,**  which  gives  a  new  and 
summary  remedy  against  officers  of  the  United  States,  who  have  received 
public  money  for  which  they  have  failed  to  account,  and  against  their 
sureties,  substituted,  by  implication,  the  new  and  sufficient  bond  called  for 
by  that  act,  for  the  former  bond,  and  discharged  the  sureties  to  the  origi- 
nal bond,  so  far  as  respected  subsequent  transactions.    Ibid, 

IV.  Appointments  to  office  can  be  made  by  the  heads  of  department,  in  those 
cases  only  which  Congress  has  authorized  by  law,  and,  therefore,  the 
appointment  of  an  agent  of  fortifications  by  the  secretary  of  war,  there 
being  no  act  of  Congress  conferring  that  power  upon  that  officer,  is  irre- 
gular.   Ibid. 

V.  An  official  bond  given  by  an  agent  of  fortifications,  whose  appointment  w9M 
irregular,  but  whose  office  is  established  by  law,  though  void  as  a  sta- 
tutary  obligation,  is  valid  as  a  contract  to  perform  the  duties  appertaining 
to  the  office  of  agent  of  fortifications,  and  b  binding  on  his  sureties. 
Contract  is  one  of  the  means  necessary  to  accomplish  the  objects  of  the 
institution  of  the  government,  and  the  capacity  of  the  United  States  to 
contract,  is  co-extensive  with  the  duties  and  powers  of  government  Every 
contract  which  subserves  to  the  performance  of  a  duty,  may  be  right* 
fiiUy  made.    Ibid. 

VL  Where  an  appointment  to  office  is  irregular — ^is  ccmtrary  to  law  and  its  po- 
licy, this  does  not  absolve  the  person  so  appointed  firom  the  moral  and 
legal  oUigation  to  account  for  public  money,  which  has  been  jdaced  in 
his  hands  in  consequence  of  such  appointment    Srid. 

VII.  S^  COLLBCTOBS,  DlUNaUINT,  I,  II. 

VIII.  See  Trxasurt  Dbfarthbmt,  III. 

OFnCIAL  BONDS. 

I.  A.  and  B.  consented  to  become  sureties  in  an  official  bond.  A  printed  pa- 
per in  the  usual  fenn  prepared  for  official  bonds  was  signed  by  him.  At 
the  time  that  A.  and  B.  signed  it,  all  those  parts  which  are  usually  written, 
including  the  names  of  the  obligors,  &c.,  were  blank;  and  C,  the  princi- 
pal, had  not  yet  signed  it  A.  and  B.  signed  it  with  a  perfect  knowledge 
of  the  purpose  for  which  it  was  designed,  but  the  blanks  were  afterwards 
filled  up  in  their  absence,  and  without  any  expreoe  authority  firom  the 
sureties,  and  the  bond  so  executed  was  accepted  by  the  proper  authori- 

Vol.  II.— 4  B 
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ties  of  the  United  States,  as  the  official  bond  of  C,  with  A.  and  B.  as  Ins 
sureties.    Held :  That  such  bond  is  not  obligatory  on  A.  and  B.    The 
United  States  v.  Nelson  and  Myers.    64. 
II.  See  SuaETiES,  I. 

III.  The  act  of  Cungrress,  passed  on  the  15th  of  May,  1820,  **  providing  for  the 

better  organization  of  the  treasury  department,**  which  gives  a  new  and 
summary  remedy  against  officers  of  the  United  States,  who  have  received 
public  money  for  which  they  have  failed  to  account,  and  against  their 
sureties,  substituted  by  implication  the  new  and  sufficient  bond  called 
for  by  that  act,  for  the  former  bond,  and  discharged  the  sureties  to  the 
origmal  bond,  so  far  as  respected  subsequent  transactions.  The  United 
States  V.  Maurice  et  al.    96. 

IV.  An  official  bond  given  by  an  agent  of  fortifications,  whose  appointment  was 

irregular,  but  whose  ojffiee  is  established  by  law,  though  void  as  a  statu- 
tory obligation,  is  valid  as  a  contract  to  perform  the  duties  appertaining 
to  the  office  of  agent  of  fortifications,  and  is  binding  on  his  sureties.  Con- 
tract is  one  of  the  means  necessary  ta  accomplish  the  objects  of  the  in- 
stitution of  the  government,  and  the  capacity  of  the  United  States  to  con- 
tract is  co-eztensive  with  the  duties  and  powers  of  government.  Every 
contract  which  subserves  to  the  performance  of  a  duty,  may  be  rightiiilly 
made.    Ibid, 

V.  It  is  not  essential  to  the  validity  of  a  contract  made  between  an  individual 

and  the  government,  that  it  should  express  the  circumstances  under 
which  it  was  made,  so  piecisely  and  distinctly,  as  to  show  the  motives 
which  induced  it,  and  the  objects  to  be  effected  by  it  These  are  matter 
of  evidence.    Ibid, 

VI.  Where  a  collector  of  the  revenue  at  a  port,  had  given  a  bond  with  sureties 

in  the  penalty  of  $10,000,  for  the  faithful  discharge  of  his  official  duties, 
and  being  largely  indebted  to  the  United  States,  had  made  a  deed  of  his 
property  for  their  benefit,  bat  previously  thereto,  had  transferred  $10,000 
to  his  sureties,  and  directed  them  to  apply  that  money  to  their  exonera- 
tion, and  the  sureties  accordingly  did  so  apply  it,  by  paying  it  into  the 
treasury,  and  receiving  from  the  treasury  their  obligation,  without  any 
knowledge  at  the  treasury  that  the  money  so  paid  had  been  transferred 
by  the  collector  himself  to  his  sureties ;  it  was  adjudged  that  by  applying 
that  payment  to  the  extinguishment  of  the  bond,  the  sureties  were  dis> 
charged.    The  United  States  o.  Cochran  et  aL    274. 

PARTIES. 

I.  It  is  a  general  rule  in  equity,  that  all  persons  having  distinct  intaresCs 
must  be  brought  into  court;  but  where  the  interest  of  A.  is  involved  in 
that  of  B.,  and  A.  possesses  the  legal  right,  sq  that  the  interest  may  be 
asserted  in  his  name,  it  is  not  always  necessary  to  bring  both  before  the 
court.  Hopkirk  v.  Page.  20. 
II.  It  is  the  course  of  a  court  of  equity  to  decree,  in  the  first  instance,  against 
the  party  who  is  ultimately  responsible;  but  this  is  done  only  where  the 
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parties  are  before  the  Court  at  the  time  of  the  decree,  and  their  aeveral 
liabilities  are  clearlj  ascertained.   Gamett  v,  Mdcon  et  al.    185. 

IIL  A  court  of  equity  will  sustain  the  bill  of  a  married  woman,  suing  by  her 
next  friend,  to  recover  a  legacy  bequeathed  to  her,  where  the  husband 
has  transferred  all  his  marital  rights  in  tlie  legacy  to  his  wife.  Gallego 
V.  Gallego's  Executor.   S85. 

jy.  See  Executors  and  Administrators,  VII. 
v.  See  Jurisdiction,  II,  III. 

PATENT  RIGHTS.   CONSTRUCTION  OF  PATENT  LAWS. 

L  An  inventor  obtained  a  patent  for  certain  improvements  made  in  the  con- 
struction of  the  plough,  and  brought  suit  for  an  alleged  violation  of  his 
patenUrights.  In  the  description  of  those  improvements  which  is  an- 
nexed to,  and  made  tf  part  of  the  patent,  after  reference  to  the  imperfec- 
tions of  the  mould-boards  formerly  in  use,  the  specification  proceeds:  **In 
order  to  meet  and  remedy  the  inconveniences  arising  f^om  this  form  of 
structure,  I  form  my  mould-board  into  a  different  shape,  and  instead  of 
workuig  the  moulding  part,  or  face  of  the  mould-board,  to  etraighl  tines, 
my  improvement  is  to  work  it  to  circular  or  efheric  lines.  By  repeated 
experiments,  I  have  ascertained  that  in  one  direction,  viz.:  from  a,  fig.  4, 
(the  point  of  the  share)  inclining  to  the  back  part  of  the  mould-board,  the 
circle  or  segment  to  which  the  mould-board  is  wrought,  should  have 
mkout  three  times  the  radius  of  the  smaller  segments,  represented  by 
the  letters  e,  e,  Sfc,  the  former  being  about  thirty-six  inches,  the  latter 
twelve.'-  AAer  a  detailed  description  of  the  new  mould  board,  the  spe- 
cification proceeds :  **  This  being  thus  worked  off,  uniformly  forms  a 
eeeHon  of  a  loxodromie  or  spiral  curve,  and  when  applied  to  practice,  is 

'  fiHiod  to  fit  or  embrace  every  part  of  the  furrow-slice  far  more  than  any 
other  shaped  plough,  d^c-*'    Held : 

1.  That  this  patent  must  be  construed,  not  as  extending  to  all  mould-boards 
whose  &ces  are  worked  to  circular  or  spheric  lines,  forming  a  segment  ef 
aloxodromic  or  spiral  ettroe,  (which  general  description  would  apply  to 
mould-boards  already  in  use,  and  under  that  construction  the  patent 
would,  consequently,  be  void,)  but  as  applying  only  to  mould-boards 
whose  fiices  are  worked  upon  transverse  circular  lines,  whose  radii  are 
ia  the  exact  proportion  of  thirty-six  to  twelve.  The  word  "about**  must 
hb  r^ected  for  uncertainty. 

8.  That  it  is  the  province  of  the  Court  to  construe  the  patent  and  determine 
what  improvements  are  intended  to  bo  patented,  and  of  the  jury  to  decide 
whether  those  improvements  are  described  in  the  patent  with  sufficient 
deamess  to  enable  a  skilful  mechanic  to  construct  a  machine  thereby. 
In  deciding  this  question,  the  jury  should  give  a  liberal  common  sense 
ooDstruction  to  the  directions  contained  in  the  specification. 

3.  That  so  much  of  the  patent  as  relates  to  the  face  of  the  mould-board, 
is  not  violated,  unless  the  same  circular  lines  are  adopted  as  are  described 
in  the  specifieation,  but  if  the  imitation  be  so  nearly  exact  as  to  satisfy 
the  jury  that  the  imitator  intended  to  copy  the  model,  and  to  make  some 
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almost  imperceptible  variation  &r  tbo  porpoae  of  evading  the  riglit  of  tlie 
patentee,  this  may  be  considered  as  a  fraud  on  the  law,  and  BOich  aligfat 
variation  may  be  disregarded. 

4.  That  a  particnlar  description  of  the  mould-boards  formerly  in  ase,  is  not 
necessary  to  give  validity  to  the  patent ;  a  reference  to  them  in  general 
terms,  which  are  not  untrue,  or  a  reference  to  a  particular  mould-board 
generally  known,  accompanied  by  such  an  intelligible  description  of  what 
is  new,  as  will  enable  a  workman  to  distinguish  it  fVom  the  did,  is  suffi- 
cient 

5.  That  although  the  act  of  Congress  declares,  "  that  nmpl^  ehanging  the 
form  or  proportion  of  any  machine,  shall  not  be  deemed  a  discovery," 
yet,  when  the  change  of  form  or  proportion  produces  a  new  eflfeet,  of 
which  the  jury  must  judge,  it  is  not  stmfly  a  change  of  form  or  propor- 
tion, and  does  not  come  within  the  inhibition  of  the  statute.  Davis  s. 
Palmer,  and   The  Same  v.  M*Cormiek.  998. 

PAYMENT.   iSm  Provisioiial  Patmkmt. 

PLEADING. 

L  The  law  which  governs  pleading  in  Virginia  is  different  from  that  which 
regulates  it  in  England.  In  England,  the  courts  exercise  a  controlling 
power  over  the  defendant  who  seeks  to  plead  inoonsutent  matters,  con- 
ferred by  4th  and  5th  Anne,  ch.  16,  and  it  is  discretionary  with  them  to 
receive  or  reject  the  inconsistent  pleas  which  may  be  tendered.  But  in 
Virginia,  the  right  to  ^  plead  as  many  several  matters,  whether  of  law  or 
of  fact,  as  he  shall  think  necessary  for  his  defenoe,'*  is  expressly  given  by 
statute,  and  the  courts  cannot  control  that  right,  if  the  plea  he  differed  is 
time,  [Where  they  are  not  so  offered,  (as  where  the  defendants  permit- 
ted a  writ  of  inquiry  to  be  entered  against  them,  and  the  term  at  which 
it  might  be  set  aside  to  pass  away  without  pleading,)  the  English  doctrine 
then  applies,  and  the  right  depends  upon  the  favour  of  the  court]  Hence, 
when  in  an  action  of  assumpsit,  the  defendants  at  the  rules  pleaded  both 
the  general  issue  and  demurred,  and  the  plainti£b  took  issue  on  the  plea, 
but  refused  to  join  in  demurrer,  this  was  hdd  to  be  a  discontinuance,  by 
Tirtue  of  the  act  of  assembly,  and  the  i^aintifis  were  nonsuited,  though 
they  were  permitted  to  reinstate  their  cause.  Fumiss,  Caller  dc.  Staoey 
V.  Ellis  &  Allan.  14. 
II.  A  demurrer  is  in  its  nature  a  plea  to  <ft«  settsfi,  and  will  not  be  ceosidered 
as  a  plea  in  abatement^  though  the  special  causes  alleged  for  demurring 
be  matter  of  abatement  The  court  will  disregard  those  speeial  causei, 
and  considering  the  demurrer  independently  of  them*  will  decide  upon 
it  as  if  they  had  not  been  inserted  in  it  Bnd. 
III.  The  plaintiffs'  counsel  filed  a  memorandum  with  the  4slerk,  and  the  latter 
in  filling  up  the  vmt,  mistook  the  name  of  one  of  tlie  plaintiffik  The 
clerk  also  drew  the  delaration  in  which  the  same  mistaks  occurred^ 
Upon  a  motion  to  amend  the  pleadings,  it  was  held:  I.  That  the  memo- 
randum of  counsel  was  a  document  by  which  the  error  in  the  rnril  mi| 
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be  amended,  on  the  grround  of  eUrieal  mMprttton.  3.  That  the  emv  in 
the  declaration  mi^ht  also  be  amended,  bat  not  on  the  ground  of  derieal 
mitprmon.  It  is  no  part  of  the  clerical  duty  to  prepare  the  declaration 
for  counsel.  In  such  a  case,  the  clerk  must  be  regarded  as  the  anfent  of 
the  attorney,  and  the  declaration  is  to  be  treated  as  if  it  was  drawn  and 
filed  by  the  attorney  himsell  Therefore,  though  the  court  should  give 
leave  to  amend  the  declaration,  when  omendedt  it  must  be  considered  as 
a  ntw  dedaratioH,  and  the  defendants  should  be  permitted  to  plead  de 
novo.  JBnd. 
rV.  To  avoid  circuity  of  action,  a  covenant  may  pleaded  as  a  release ;  bat  it 
must  be  a  covenant  between  those  parties  only;  and  if  it  contains  no 
words  of  release,  it  will  not  be  construed  such,  unless  it  gives  the  cove- 
nantee a  right  of  action  which  will  precisely  countervail  that  to  which  he 
IS  liable;  and  unless,  too,  it  was  the  intention  of  the  parties  that  the  last 
instrument  should  defeat  the  first  Gamett,  Executor  of  Brooke  «.  Ma- 
con et  aL    185. 

POST-OFFICE  DEPARTMENT, 

A  mail  carrier  is  within  the  18th  sec  of  the  ^  Act  regnlating  the  Post^QflSoe 
Establishment,'*  subjecting  to  a  penalty  in  certain  cases,  "  persons  em- 
ployed tft  any  ef  ike  departmenU  of  the  General  PostOffioe."  United 
States  o.  Belew.    380. 

PRESUMPTION  OF  LAW,  PRIMA  FACIR 

I.  It  is  a  general  rule,  that  a  long  acquiescence  in  letters  containing  accounts 
is  prima  facie  evidence  of  the  correctness  of  their  contents.  Hopkirk  v. 
Page.  30. 
II.  When  a  protested  bill  of  exchange  is  hdd  up  for  a  long  time  without  notice 
of  its  non-payment  and  protest,  the  whole  onuBprobandi  is  thrown  upon 
the  holder.  He  must  prove  every  thing,  and  nothing  is  required  from 
the  drawer.    Ibid, 

III.  W.  B.,  living  in  Virginia,  drew  a  bill  of  exchange  in  November,  1775,  on 
R.  C.  &,  Co.,  merchants  in  London,  which  was  duly  protested  in  June, 
1776.  W.  B.  died  1777  or  1778.  Payment  was  not  demanded  of  the  re- 
presentaUve  of  W.  R  till  1819,  when  suit  was  instituted  on  the  protested 
bilL  QfuBre,  does  the  doctrine  of  presumption  of  payment,  arising  firom 
lapse  of  time,  which  is  applicable  to  sealed  instruments,  apply  to  a  bill 
of  exchange  7  If  it  does^  such  presumption  is  merely  prima  facie,  and 
the  holder  may  rebut  it  by  accounting  for  the  time  which  has  been  per- 
mitted to  elapse,  and  by  showing  the  improbability  that  the  debt  has 
been  paid.  Should  this  presumption  be  rebutted,  still  the  plaintiff  shall 
only  recover  legal  interest  firom  the  assertion  of  his  claim.    Ibid. 

TV.  See  Leoitim act,  I,  II. 

PRINCIPAL  AND  AGENT. 

I.  In  1807  a  contract  was  entered  into  between  L.  T.,  widow  and  administra- 
trix  of  S.  T*;  and  R.  T.,  a  daughter  of  a  T.,  of  Maryland,  and  T.  M.  B., 
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of  Virginia,  whereby  L.  T.,  at  administratrii  of  her  deoeaaed  hnabaad, 
and  aa  iniardian  of  her  inikot  children,  and  R.  T.  in  her  own  right,  ooo- 
•tituted  T.  M.  B.  their  agent,  and  stipulated  to  convey  to  him  a  moiety 
of  certain  military  lands  in  the  state  of  Ohio,  on  certain  conditions  ex- 
pressed in  the  contract    This  contract,  afler  reciting  the  title  of  8.  T., 
deceased,  to  these  knds,  which  had  not  heen  patented,  ajid  the  descent  of 
them  to  his  widow  and  children,  proceed*  thus :  **  And  whereas  a  oonsi^ 
derable  portion  of  the  said  land  has  been  sold  for  the  payment  of  taxes:** 
*  now,  therefore,  in  consideration  of  the  said  T.  M.  B.  undertaking  to 
redeem  the  portion  of  land  so  sold  for  the  payment  of  taxes,  or  as  much 
thereof  as  he  can  redeem,  at  his  own  proper  expense  and  trouble;  and 
also  obtaining  all  the  necessary  title  papers  to  the  said.  4000  acres,  or  so 
much  thereof  as  he  can  obtain  at  his  own  proper  cost,  and  trouble,  which 
he  doth  hereby  undertake  to  do,  then,  in  that  case,  we,  the  said  L.  T.  in 
her  own  right,  and  also  as  guardian  of  the  said  E.  T.  and  S.  T.,  jr^  and 
also  the  said  R.  T^  do  agree  to  convey  to  the  said  T.  M.  B.  one  half  of 
the  said  4000  acres  of  the  said  land,  or  one  half  of  all  which  shall  have 
been  redeemed  aa  being  sold,  and  the  half  of  that  unsold.**    The  con- 
tract contained  a  covenant,  on  the  part  of  L.  T.  and  R.  T^  that  E.  T. 
and  S.  T.,  jr.,  ahoold,  when  they  respectively  attained  their  majority,  ra- 
tify the  agreement  and  make  the  necessary  eonveyanoes. '  In  1812,  L. 
T.,  R.  T.,  and  CX  T.,  the  two  last  being  then  of  full  age,  conveyed  to  the 
agent  one  moiety  of  these  4000  acres  of  land  which  belonged  to  the  heirs 
of  S.  T.,  deceased.    The  effect  of  this  conveyance  was,  to  execute  the 
contract  of  1807,  not  only  as  to  themselves,  but  as  far  as  respected  the 
interest  of  S.  T.,  then  a  minor.    The  parties  filed  their  bill  to  set  aside 
the  contract  of  1807,  and  also  the  deeds  of  1812  m  execution  thereof,  on 
the  ground  that  tlie  contract  was  entered  into,  and  the  deeds  were  ex»> 
cuted,  through  mistake  and  ignorance  on  the  part  of  the  plaintifi,  and 
misrepresentation  and  concealment  on  the  part  of  T.  M.  B.     On  the 
trial  it  was  fully  proved  that  R.  T.  was  a  mmor  when  the  contract  of 
1807  was  entered  into.    The  Court  Held: 
1.  That  with  respect  to  the  contract  of  1807,  that  being  the  cpmmenoement 
of  the  defendant's  agency,  the  onu$  probandi  was  upon  the  plaintifi  to 
show  the  alleged  misrepresentation  And  concealment,  and  without  such 
proof  adduced  by  them,  the  Court  could  not  interpose  its  authodty  to  set 
aside  the  contract 
ft.  That  the  effect  of  that  contract  was  to  tind  the  widow  according  to 
ita  terms,  i.  e.,  to  the  extent  of  her  dower-rrght,  and  the  infants  to  tlie 
extent  of  the  equity  it  gave  for  a  liberal  remuneration  for  services  per- 
formed. 

3.  But  the  question  arising  under  the  deeds  of  1812,  was  a  diflerent  one.  So 
far  as  they  could  be  considered  a  mere  confirmation  of  the.  contract  of 
1807,  which  had  been  made  for  them  by  their  mother,  to  the  extent 
above  expressed,  they'  are  binding  upon  R.  T.  and  E.  T.,  though  not 
upon  their  infant  brother.    But  so  much  of  the  oontraot  of  1812  as 
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bound  them  farther  than  that  of  1807,  was  not  the  confirmation  of  an 
old,  but  the  execution  of  an  original  contract  The  prindples  of 
equity,  do  not  abaolutely  annul  auch  a  contract  (entered  into  between 
an  agent  and  hia  principala),  but  they  subject  it  to  a  aearching  and  rig- 
orous-  examination.  They  require  the  agent  to  ahow  that  he  withheld 
no  inlbrmation  which  hia  agency  enabled  him  to  acquire,  that  his  com- 
municationa  to  hia  principala  were  full  aa  well  aa  fair.  If  he  cannot 
do  this,  the  contract  must  be  act  aside.  -  Teakle  v.  Bailey.  43. 
IL  Where  bills  are  remitted  by  a  merchant  to  his  factor,  to  be  converted  into 
available  funda,  and  the  &ctor.  mingl'ea  the  property  of  the  merchant 
with  that  of  others,  by  selling  the  bills  on  a  credit,  and  taking  a  joint 
note,  covering  other  aums  than  that  stipulated  to  be  paid  fi>r  the  bills, 
this  is  in  accordance  with  the  general  usage,  and  if  the  parties  to  the 
note  becmoo  insolvent  before  it  is  due,  the  factor  will  uot  be  held  reapon- 
aible,  in  eongequenee  of  the  mere  act  of  taking  tueh  note^  for  the  loss  soa- 
tained  by  his  employer.  Hamilton,  Donaldson  &,  Ca  o. Cunningham.  350. 

III.  A  &ctor  sells  bills  of  his  principal  to  C.  on  a  credit,  and  takea  in  pay. 
ment,  a  note  of  previoua  date,  having  three  montha  to  run,  drawn  by  Am 
and  endorsed  by  B.,  who  were  in  good  credit  at  the  time ;  the  note  is 
not  endoraed  by  C.  Held :  That  the  circumstancea  of  the  note  being  of 
previoua  date,  and  not  endorsed  by  the  purchaser  of  the  bills,  are  not 
sufficient,  ftt  se,  to  outweigh  the  fiict,  that  the  drawer  and  endoraer  were 
ingoodcredit  atthe  timeof  thetranaaction.     Ibid, 

IV.  Nor  waa  it  of  any  conaequence  that  the  name  of  C.^  the  purchaser,  waa 
not  communicated  by  the  factor  to  hia  principal,  the  principal  not  having 
demanded  of  hia  factor  the  name  of  the  purchaser.  Bnd, 
V.  An  agent  does  not  bear  the  aame  relation  to  hia  principal,  that  the  holder 
of  a  bill  of  exchange  doea  to  the  drawer  or  endoraer.  The  aame  negli- 
gence 01^  omiaaion  which  will  deprive  the  holder  of  all  recourae  against 
the  drawer  or  endoraer,  will  not  subject  the  agent  (o  bis  principal,  to  the 
extent  of  the  bill  placed  in  hia  hands  ibr  collection.    Ibid, 

VI.  The  relation  of  principal  and  agent,,  ia  governed  by  general  rulea  of  law, 
founded  on  reaaon,  and  if  the  principal  auffera,  through  the  remiaaneaa 
or  negligence  of  the  agent,  the  actual  lots  niBtanied  6y  the  principal^  m 
eansequence  of  euch  mieconduct^  is  the  standard  by  which  hia  damages 
must  be  meaaured.  But  the  law  merchant  prescribes  with  exactneaa,  the 
courae  to  be  pursued  by  the  holder  of  a  bill,  and  haa  substituted  a  pecu- 
liar standard  by  which  damagea  are  to  be  measured  for  any  deviation 
from  that  course.    Ibid, 

VII.  The  factor  to  whom  commercial  paper  is  transmitted  for  collection,  but 
who  does  not  make  himself  a  party  by  putting  his  name  upon  the  paper, 
is  an  ordinary  agent,  governed  by  the  law  which  regulatea  the  relation 
of  principal  and  agent -genera^/y,  and  is  not  subject  to  the  law  mer- 
chant Ibid, 

PRINCIPAL  AND  SURETY.    See  Suarruto,  I. 
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PRUNUTY  OF  THE  UNITED  STATES.    8u  ImoLyncT,  I,  U,  UI,  IV.  V. 

PROVISIONAL  PAYMENT. 

I.  Where  bilk  of  exchange  are  trannnitted  hj  a  dehtor  to  hia  creditor  to  be 
•old,  and  the  debtor  directs  the  creditor  to  credit  him  with  the  proceeds; 
and  the  creditor  seUs  the  bSIs,  i>artly  fer  cash  and  partly  ior  negotiaUe 
notes,  and  gives  the  debtor  credit  in  his  books  fer  the  amount,  in  two  dis. 
tinct  items,  first,  &r  the  notes,  and  secondly,  for  the  balance  in  caah;  this 
is  a  mere  prcmtUm^  payment,  and  if  the  notes  be  not  paid,  he  may  re- 
cur to  his  original  claim,  imless,  by  his  sabsequent  conduct,  he  oonverts 
the  promtumal  into  an  ah§obtte  payment  Hamilton,  Donaldson  dc.  Co.  e. 
Canningham.  350. 
II.  Bat  a  payment  which  is  merely  proeiatoMi  in  its  inception  may,  by  legal 
intendment,  be  oonrerted  into  an  abmUmU  payment,  by  the  subsequent 
conduct  of  the  creditor;  and  whether  this  has  been  done  or  not,  must  de- 
pend essentially  upon  the  circumstances  of  the  particular  case.  Thus, 
where  the  debtor  in  Virginia,  sent  to  his  factors^  a  commercial  house  in 
New  York,  (who  were  also  his  creditors),  bills  of  ezefaange,  with  instruc- 
tions to  sell  them  and  credit  him  with  the  proceeds;  and  the  factors  and 
creditors  sold  them,  partly  for  cash,  and  partly  for  credit,  for  n^gotiabfe 
paper  having  some  time  to  run,  and  credited  the  debtor  on  their  books 
with  the  proceeds,  but,  when  the  paper  was  subsequently  pretested  Ibr 
non-payment,  the  factors  did  not,  as  conmiereial  usage  required  them  to 
do,  oommimicate  the  fact  to  the  debtor,  though  they  had  a  regular  cor- 
respondence with  him,  and  several  letters  passed  between  them  afier  the 
protest;  thoiqrh  one  of  the  partners  was  afterwards  in  Virginia,  and  re- 
ceived a  considerable  payment  fitim  the  debtor  in  person;  and-where  the 
creditors,  afier  the  protest,  transmitted  an  account  of  the  balance  due 
them  by  their  debtor,  not  mduding  tkertm  the  amomut  9f  tk$  pnU$ted 
lutet,  and  themselves,  without  consultation  with  the  debtor,  institated 
suite  upon  the  protested  notes  against  the  endorser,  and  proseeatod  it  to 
judgment,  but  did  not  issue  execution  thereon;  these  dreumstanoes,  taken 
together,  converted  the  proetnomil  into  an  dmoluU  payment;  and  on  a 
suit  by  the  creditors  against  the  debtor  to  recover  the  balance  doe,  the 
debtor  was  held  to  be  entitled  to  a  credit  for  the  amount  due  upon  the 
protested  notes.    lUd, 

PURCHASER. 

I.  To  sustain  the  vendee*s  allegation  that  the  contract  was  abandoned  by 
implication,  the  conduct  of  the  vendor  ought  to  be  such,  as  to  justify  a 
reasonable  man  in  believing  that  he  acquiesced.  Gamett  v.  Macon  et 
al.  185. 
II.  The  court  if  chancery  has  esteblisfaed  it  as  a  rule,  that  where  the  charge 
is  general,  the  purchaser  is  not  bound  to  see  to  the  application  of  the 
purchase-money.  Ihid, 
III.  But  if  the  trustee  sells  with  the  avowed  purpose  of  excluding  the  debts 
of  him  who  created  the  trust,  the  purchaser  voluntarily  jB^ifftipg  him  in 
it,  would  not  be  secure.    Ibid. 
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IV.  And  if  he  have  notice  of  a  debt  before  he  pays  the  money,  he  may  be  af- 
fected if  he  proceeds  with  the  purchase.    Jbid. 
v.  If  the  executor  sells  a  chattel,  specifically  devised,  to  a  person  who  knows 
there  are  no  debts,  the  parohaser  takes  the  property  subject  to  the  be- 
quest   Ibid, 
VI.  Both  on  principle  and  authority,  a  specific  peribrmanoe  will  not  be  decreed 
at  the  instance  of  the  vendor,  unless  his  ability  to  make  a  title  be  un- 
questionable.   Ibid. 
VII.  For,  if  no  incumbrance  be  communicated  to  the  purchaser,  or  is  known  to 
him  to  exist,  he  most  suppose  himself  to  purchase  an  unincumbered  es- 
tate:   Ibid. 
VIII.  And,  therefore,  his  objections  to  takings  it  need  not  be  confined  to  cases  of 
doubtful  title,  but  may  be  extended  to  incumbrances  of  every  description, 
which  may  embarrass  him  in  the  full  enjoyment  of  his  purchase.  Ibid, 
IX.  The  English  court  of  chancery  has  never  laid  down  the  broad  principle, 
that  time  was  never  important :  on  the  contrary,  the  present  doctrine 
there  is,  that  where  time  is  really  material  to  the  parties,  the  right  to  a 
specific  performance  may  depend  upon  it ;  and  the  same  doctrine  pre- 
vails in  the  courts  of  the  United  States. 
X.  Although  mere  inadequacy  of  price  is  not  a  sufficient  ground  for  a  court 
of  equity  to  refuse  its  assistance,  yet  if  an  unreasonable  contract  be  not 
performed  according  to  its  letter,  equity  will  not  interfere.    Ibid, 
XI.  And  there  is  no  difference  between  a  contract,  unreasonable  when  made, 
and  one  which  becomes  so  afterwards,  if  the  applicant  be  in  fauft.  Ibid, 
XII.  The  principle  is,  that  a  very  great  change  in  the  value  of  the  article  is  a 
serious  objection  to  a  decree  for  a  specific  performance,  where  the  vendor 
is  in  fault,  as  it  may  affect  the  arrangements  of  the  vendee  for  a  compli- 
anoe  with  the  contract    Ibid, 

XIII.  Courts  of  equity  extend  their  control,  not  only  over  the  acts  of  trustees, 

but  over  the  acts  of  those  who  have  any  agency  in  enabling  the  trustees 
to  violate  their  trust    WaUis  v.  Thornton's  Administrator  et  aL    493. 

XIV.  Where  trustees  sell  on  a  credit,  and  receive  the  money  before  it  is  due, 

discounting  legal  interest,  it  does  not  operate,  in  eqnityf  a  discharge  of 
the  lien,  but  a  court  of  chancery  will  consider  the  lien  as  still  subsisting, 
and  the  purchaser  as  responsible  to  the  creditor.    Ibid, 

REFUNDING  BONDa  See  Exiodtoks  and  AiniimsTiiAioKs,  VI. 

RELEASE. 

L  To  avoid  circuity  of  action,  a  covenant  may  be  pleaded  as  a  release;  but  it 
must  be  a  covenant  between  those  parties  only;  and  if  it  containeno 
words  of  release,  it  will  not  be  ccmstrued  such,  unless  it  gives  the  cove- 
nantee a  right  of  action  which  will  precisely  countervail  that  to  which  he 
is  liable ;  and  unless,  too,  it  was  the  intention  of  the  parties  that  the  last 
instrument  should  defeat  the  first  Ganiett,  Executor  of  Brooke  o.  Ma< 
oonetal.    185. 

Vot.  II.— I C 
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RELEASE. 

II.  Parol  sabtlitution  of  «  third  penoD  for  one  of  wvvnil  obligon,  dom  not 

release  the  rest  Ibid. 
IIL  If  there  be  a  joint  decree  against  the  executors  of  two  persons,  and  a  cre- 
ditor receives  a  moiety  of  the  debt  from  the  representatives  of  one  of 
them,  and  covenants  not  to  levy  the  residue  of  the  decree  opon  the  es- 
tate of  that  one,  it  does  not  discharge  the  reprenntatives  of  the  ether. 
Ibid. 

IV.  What  release  to  one  will  discharge  the  rest  of  several  obligors ;  and  e  esii- 
Iro.    IHd, 

RETRAXIT. 

Tlie  dismission  of  a  suit  agreed  docs  not  amount  to  a  retraxit,  and  is  no  bar 
to  a  future  suit  for  the  same  cause  of  action    Hoffman  v.  Porter.    156. 

SET-OFF. 

An  officer  of  the  United  States,  who  has  levied  a  sum  of  money  on  an  exe- 
cution in  favour  of  the  United  States,  to  whom  the  United  States  are  in- 
debted for  fees  of  office  in  a  sum  greater  than  the  amount  of  the  execu- 
tion, has  a  right  to  retain  it  by  way  of  set-off,  and  on  a  motion  made 
on  the  part  of  the  United  States  to  commit  the  officer  for  failure  to  pay 
over  the  money  so  levied,  he  will  be  permitted  to  show  that  the  United 
States  are  indebted  to  him ;  and  if  this  be  shown,  it  is  sufficient  cause 
why  he  should  not  be  attached.    The  United  States  «.  Mann.    9. 

SPECIFIC  PERFORMANCE. 

L  Both  on  principle  and  authority,  a  specific  performance  will  not  be  de- 
creed at  the  instance  of  the  vendor,  unless  his  ability  to  make  a  title  be 
unquestionable.  Gamett  e.  Macon  et  aL  185. 
II.  For,  if  no  incumbrance  be  communicated  to  the  purchaser,  or  known  io 
him  to  exist,  he  must  suppose  himself  to  purchase  an  unincumbered  es- 
tate:   Ibid, 

III.  And,  therefore,  his  objections  to  taking  it  need  not  be  confined  to  cases  of 

doubtful  title,  but  may  be  extended  to  incumbrances  of  every  description, 
which  may  embarrass  him  in  the  fbll  enjoyment  of  his  purchase.    Ibid, 

IV.  The  English  court  of  chancery  has  never  laid  down  the  broad  principle, 

that  time  was  never  important :  on  the  contrary,  the  present  doctrine 
there  is,  that  where  time  is  really  material  to  the  parties,  the  right  to  a 
specific  performance  may  depend  upon  it ;  and  the  same  doctrine  prevails 
in  the  courts  of  the  United  States.    Ibid, 
V.  Although  mere  inadequacy  of  price  is  not  a  sufficient  ground  for  a  court  of 
equity  to  refuse  its  assistance,  yet  if  an  unreasonable  contract  be  not 
performed  according  to  its  letter,  equity  will  not  interfere.    Ibid, 
VI.  And  there  is  no  difference  between  a  contract,  unreasonable  when  made, 
and  one  which  becomes  so  afterwards,  if  the  applicant  be  in  fault   Ibid. 
VTI.  The  principle  is,  that  a  very  great  change  in  the  value  of  the  article  is  a 
serious  objection  to  a  decree  for  a  specific  performance,  where  the  vendor 
is  in  fault,  a»it  may  affect  the  arrangements  of  the  vendee  for  a  compli- 
ance with  the  contract.    Ibid, 
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STAY  OF  EXECUTION. 

I.  T.  R.  being  poaioiMd  of  a  large  eetate,  made  a  divieion  of  it  among  his 
three  soni,  A«  C.  R.,  I.  R.  and  T.  R.,  and  in  conaderati<«  thereof,  direct- 
ed tbem  to  execute  their  bonde  to  R.  H.,  the  husband  of  the  donor*s 
daughter,  fat  £350  each.  J.  B.  obtained  a  judgment  against  T.  R.,  the 
elder,  after  the  division  of  his  estate.  Execution  on  the  judgment  was 
stayed,  the  plaintiff  entering  into  an  agreement  with  A.  C.  R.,  whereby 
it  was  stipulated  that  A.  C.  R.  should  pay  the  debt  in  three  annual  in- 
stalments. T.  R.,  the  elder,  and  his  three  sons,  all  became  insolvent  be- 
fore the  payment  of  the  said  debt  Held :  That  the  stay  of  execution 
does  not  discharge  R.  H.  from  his  liability  to  pay  to  the  creditor  any 
money  received  by  him  in  payment  of  the  bonds,  although,  when  the 
judgment  was  rendered,  A.  C.  R.  possessed  sufficient  property  to  satisfy 
it  The  principle,  that  where  any  indulgence  is  extended  by  a  creditor 
to  his  debtor,  and  the  debtor  sabsequenUy  becomes  insolvent,  the  credi- 
tor loses  his  recourse  against  the  surety,  does  not  apply  in  favour  of  a 
mere  donee,  Hepkirk  o.  Rando!|^  et  aL  132. 
II.  The  lien  of  a  judgment  on  which  execution  is  stayed,  dates,  not  from  the 
rendition  of  the  judgments,  but  from  the  time  when  execution  may  be 
sued  out    Bank  of  the  United  States  v.  Winston^s  Executors  et  al.    252. 

SUBSTITUTION. 

I.  See  Saamss,  IV,  V. 
II.  See  MAasHALLiNo  Assvrs. 

SURETIES. 

I.  In  a  suit  brought  by  the  United  States  against  the  representatives  of  a 
surety  of  M.  and  H.,  contractors  to  fbmish  rations  to  the  troops  of  Vir- 
ginia and  Maryland,  for  the  year  1802,  a  letter  fi'om  the  department  of 
war,  not  authenticated  in  the  form  prescribed  by  tlie  act  of  Congress, 
claiming  advances  made  to  the  principals,  up  to  the  Gth  ef  January, 
1803,  is  inadmissible  in  evidence,  and  no  admission  of  its  correctness, 
express  or  implied,  by  the  principals,  can  bind  the  surety.  Pendleton*s 
Executor  v.  The  United  States.  76. 
11.  See  Official  Bonds,  III,  VI. 

III.  The  duty  of  the  government  to  secure  its  debts,  necessarily  infers  the 

meant  of  securing  them,  and  sureties  may  therefore  be  required  to  the 
bond  given  by  the  debtor.    The  United  States  v,  Maurice  et  aL    97. 

IV.  Where  there  are  two  sureties  on  bills  of  exchange  and  specialties,  and  one 

of  them  has  paid  more  than  his  proportion,  and  his  representatives  seek 
contribution  ont  of  the  estate  of  his  co-surety,  the  surety  who  has  over- 
paid will  be  subrogated  to  the  rights  of  the  creditor.  Equity  would, 
indeed,  restrain  him  from  recovering  more  than  his  proportion,  but  to  that 
extent,  his  claim  upon  his  co-surety  is  precisely  as  valid  as  upon  his  prin- 
cipal, and  the  representatives  of  the  surety  who  has  overpaid,  are  entitled 
to  rank  according  to  the  dignity  of  the  claims  on  which  such  excess  was 
paid.  The  principle  of  substitution  applies  equally  to  cases  arising  be- 
tween co-sureties  and  those  between  a  surety  and  his  principal.  Lidder- 
dale  o.  Robinson.    .  159. 
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V.  Where  money  is  paid  by  a  mirety  for  his  prioeipelf  the  Mirelj  k  sabtegt- 
ted  to  all  the  rights  of  the  ereditor  whoae  deht  he  has  disefaaifed*  But 
^urnn^U  this  erer  dooe  in  fii?onr  of  a  peraon  not  boond  by  the  original 
aecarity,  who  diachargea  it  aa  a  volanteer  7  Bank  of  the  United  Statea 
V.  Winston's  Executors  et  al.  253. 
VI.  The  act  of  Congress  respecting  delinqoent  collectors  and  their  soreties, 
created  a  lien  on  the  land  of  the  parties  to  the  official  bond ;  hot  the  lien 
cannot  be  enforced  until  all  the  personal  estate  is  ezhauated,  and  on  a 
joiiit  jodgment  obtained  against  all  the  parties  to  the  bond,  the  personal 
aetata  of  all,  liable  to  the  execution  must  be  exhausted,  befijre  the  land 
of  any  one  of  them  can  be  reached :  in  other  words,  the  land  of  one  sure- 
ty, lafto  Am  no  fermmal  ettate^  cannot  be  subjected  to  the  payment  of  any 
part  of  the  judgment,  while  there  is  personal  estate  in  the  hands  of  ua* 
other  surety,  wlko  Asa  jM«(  Am  oiifMoClMifto/tAadete.  The  United  Statei 
e.  GraTca  et  aL  379. 
VIL  As  to  the  equitable  relations  between  sureties  and  their  principal,  and  sue- 
tks  and  auretiea,  aee  case  last  dted. 

TREASURY  DEPARTMENT. 

I.  The  rules  prescribed  by  the  treasury  department  lor  the  adjuatment  of 
claima  against  the  government,  will,  if  reaaonaUe,  be  respected;  but  if 
these  rules  go  to  a  complete  denial  of  justice,  the  Court,  if  it  have  juris- 
diction of  the  subject,  cannot  disregard  the  rights  of  the  partiea.    The 
United  States  a.  Mann.    9. 
II.  The  act  of  Congreas,  paaaed  on  the  15th  of  May,  1800,  ^  to  provide  fiir  the 
better  organisation  of  the  treaaury  department,'*  which  givea  a  new  and 
aummary  remedy  againat  officers  of  the  United  States,  who  have  receifed 
public  money  fat  which  they  have  failed  to  account,  and  against  their 
sureties,  substituted,  by  implication,  the  new  and  sufficient  bond  called 
£br  by  that  act,  lor  the  former  bond,  and  discharged  the  sureties  to  the 
original  bond,  so  far  aa  respected  subsequent  tranaactionB.    Hie  United 
States  V.  Maurice  et  al.    96. 
III.  A  party  waa  arrested  and  held  in  cuatody,  by  virtue  of  a  distress  warrant, 
issued  from  the  treasury  department,  under  an  act  of  Congresa  paaaed 
the  i5th  of  May,  1830,  '*  to  provide  lor  the  better  organization  of  the  Trea- 
aury Department"  The  act  provides,  in  substance,  for  the  iaauing  of  thia 
warrant  by  the  agent  of  the  treasury,  against  all  military  and  naval  o& 
licera,  &c.,  charged  with  the  disbursement  of  the  public  moneys,  who 
shall  fail  to  pay  and  settle  their  accounts  at  the  treasury  department 
The  party  now  in  custody,  waa  a  lieutenant  in  the  navy  of  the  United 
Statea,  and  had  officiated  aa  acting  purser  of  a  national  ahip,  supplying 
a  vacancy  occasioned  by  the  death  of  the  regularly  commiasioned  purser 
of  the  ahip,  on  the  Mediterranean  station,  and  had  executed  no  official 
bond  aa  poraer.    On  his  return  to  the  United  States,  he  had  aettled  hie 
account  at  the  proper  department,  viz.,  in  1828 ;  and  in  1833,  the  then 
fourth  auditor,  opened  and  re-stated  his  account,  on  the  ground  that  it 
had  been  erroneously  settled  in  the  first  instance,  and  the  account,  as  re- 
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stated,  exhibited  a  large  balance  aifainat  the  partjr,  due  to  the  United 
Statee.  Upon  thla  re-stated  aocoont,  the  diBtreae  warrant  was  issued,  by 
virtue  whereof,  the  party  was  arrested  and  was  brought  up  under  a  writ 
of  habetiB  corpus^  directed  to  the  officer,  who  executed  the  warrant  and 
held  the  petitioner  in  custody.  Held: 

1.  That  the  account  of  the  petitioner  as  acting  purser,  having  been  once 
stated,  and  settled  at  the  treasury  department,  the  law  invests  the  auditor 
with  no  power  to  open  and  re-settle  it,  of  ^  oion  mere  anihority.  The 
act  creates  a  special  and  limited  jurisdiction,  and  after  the  accounts  of 
any  of  the  class  of  officers  on  whom  it  was  intended  to  act,  have  been 
adjusted,  however  erroneously,  that  special  jurisdiction  iafunehu  ^0!cio, 
and  any  process  issued  upon  a  re-settlement  of  such  accounts,  is  abso- 
lutely nvU  and  wnd.    Per  Barbour,  J. 

2.  That,  assuming  that  the  act,  under  which  this  arrest  was  made,  does  not 
violate  the  Constitution  of  the  United  States,  which  declares,  that "  the 
judicial  power  o£  the  United  States,  shall  be  vested  in  one  supreme  oourtp 
and  in  such  inibrior  courts  as  Congress  shall  from  time  to  time,  ordain 
and  establish.  The  judges,  both  of  the  supreme  and  in&rior  courts,  shall 
hold  their  offices  during  good  behaviour,'*  and  extends  the  judicial  power 
to  **  controversies  to  which  the  United  States  shall  be  a  party;**  yet,  the 
authority  vested  by  this  law  in  certain  agents  of  the  treasury,  and  all 
acts  done  in  pursuance  thereof^  are  purely  mimeieridL  The  statement 
or  certificate,  authorized  by  the  act,  is  not  a  judgment^  and  the  warrant 
which  coerces  payment,  is  not  judicial  proceto.  They  are  msmsfmoZ 
aet$f  (for,  otherwise,  they  could  not  be  sustained,)  and  the  general  princi- 
ples of  construction  require,  that  the  authority  vested  by  the  act,  shall  be 
strictly  and  literally  pursued.    Per  Marshall,  C.  J. 

3.  That  the  act  does  not  apply,  in  sound  construction,  to  every  commis- 
sionecf  officer  of  the  army  or  navy  of  the  United  States,  to  whose  hands 
any  public  money  may  be  entrusted,  but  only  to  those  regularly  appoint- 
ed disbursing  officers,  who  have  given  official  bonds,  with  sureties  for  the 
faithful  discharge  of  the  duties  of  their  office ;  it  does  not  embrace  a  mere 
acting  purser  in  the  navy.    /&. 

4.  That  the  construction  put  by  the  court  upon  this  act,  does  not  affect  the 
reiponnbUity  of  a  temporary  acting  disbursing  officer  of  the  army  or 
navy,  but  simply  denies  kU  liability  to  the  particular  proce$s  atUhorixed 
hy  the  act.  The  reeponnbility  of  such  an  officer,  is  precisely  the  same, 
with  that  of  the  regularly  appointed  officer,  who  has  given  his  official 
bond  with  surety,  and  if  his  account  has  been  erroneously  settled,  it  may 
be  opened,  and  any  balance  remaining  due  from  him  to  the  United  States, 
may  be  recovered  in  a  regular  course  of  legal  proceeding.   Per  Curiam. 

5.  That  in  case  of  an  erroneous  settlement,  a  bill  in  equity  would  lie  to 
surcharge  and  falsify,  as  in  the  case  of  a  settled  account  between  indi- 
viduals ;  and  qumre^  if  even  at  2ato,  though  the  settled  account  would  be 
prima  facie  evidence,  the  true  balance  might  not  be  recovered  upon 
proving  mistakes  and  omissions? — Per  Barbour,  J.  Ex  parte  Randolph. 
447. 
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I.  See  H0U4MO  ano  Win,  VII,  VIII. 

II.  If  bondi  are  made  payable  oo  or  before  the  day  mentioned  in  the  condition^ 
but  the  decree  mider  which  the  sale  is  conducted,  does  not  aothorixe  the 
insertion  of  these  words,  it  seems  that  the  trustees  have  no  right  to  re- 
ceive the  money  before  Ihe  day ;  if  they  had,  the  eeetui  que  (ni«<,  might 
be  injured,  without  having  an  opportunity  of  providing  for  his  safety. 
But,  admitting  that  the  trustees  have  a  right  to  receive  the  money  before 
it  is  dae,  they  have  no  right  to  discount  legal  interest  and  receive  only  a 
part  of  the  debt  Wallis  v.  Thornton*s  Administrators  et  al.  423. 
III.  Courts  of  equity  extend  their  control,  not  only  over  the  acts  of  trustees,  but 
over  the  acts  of  those  who  have  any  agency  in  enabling  the  trustees  to 
violate  their  trust  /6u2. 
TV.  Where  trustees  sell  on  a  credit,  and  receive  money  before  it  b  due,  dis- 
counting legal  interest,  it  does  not  operate,  in  equity^  a  discharge  of  the 
tien,  but  a  court  of  chancery  will  consider  the  lien  as  still  subsisting, 
and  the  purchaser  as  responsible  to  the  creditor.  Ibid. 
V.  If,  in  the  regular  execution  of  a  trust,  money  is  paid  to  a  trustee,  his  co- trus- 
tee is  not  liable  for  it,  merely  because  he  joined  in  the  receipt ;  but  if  the 
trustee  who  received  the  money,  had  no  right  to  receive  it,  his  co-trustee 
who  joins  in  the  receipt,  is  considered  as  co-operating  in  a  breach  of  trust, 
and  will  be  involved  in  its  consequences.    Ibid. 

UNITED  STATES. 

I.  An  officer  of  the  United  States,  who  has  levied  a  sum  of  money  on  an  exe- 
cution in  &vottr  of  the  United  States,  to  whom  the  United  States  are 
indebted  for  fees  of  office  in  a  sum  greater  than  the  amount  of  the  eze- 
ctttion,  has  a  right  to  retain  it  by  way  of  set-off,  and  on  a  motion  made 
on  the  part  of  the  United  States  to  commit  the  officer  for  failure  to  pay 
over  the  money  so  levied,  he  will  be  permitted  to  show  that  the  United 
States  are  indebted  to  him :  and  if  this  be  shown,  it  is  eufficient  cause 
why  he  should  not  be  attached.  The  United  States  o.  Mann.  9. 
II.  The  rule  prescribed  by  the  treasury  department  for  the  adjustment  of 
claims  against  the  goverment,  will,  if  reasonable,  be  respected';  but  if 
these  rules  go  to  a  complete  denial  of  justice,  the  Court,  if  it  have  juris- 
diction  of  the  subject,  cannot  disregard  the  rights  of  the  parties.  Ibid. 
III.  8u  Official  Bonds,  I. 

IV.  The  Constitution  of  the  United  States,  art  2,  sec.  2,  which  declares  that 
the  President  **  shaU  nominate,  and,  by  and  with  the  consent  of  the  Se- 
nate, shall  appoint  ambassadors,  &c.,**  **  and  all  other  officers  of  the  United 
States  whose  appointments  are  not  herein  otherwise  provided  fiir,  and 
which  shall  be  established  by  law,**  taken  in  connexion  with  the  subse- 
quent clause  of  the  same  section,  which  authorizes  Congress  **  by  law  to 
vest  the  appointment  of  such  inferior  officers  as  they  think  proper,  in  the 
President  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments;** 
and  with  the  third  section  of  the  same  article,  empowering  the  President 
to  fill  **  all  vacancies  that  may  happen  during  the  recess  of  the  Senate, 
by  granting  commissions  which  shall  expire  st  the  end  of  their  next 
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■ioo:"  ii  interpreted  to  declare,  that  aU  offioes  under  the  federal  govern- 
ment, except  in  caaea  where  the  Conatitntion  itielf  may  otherwiae  pro- 
vide, ahall  be  eatabliahed  by  law.  The  United  Statea  o.  Maurice  et  al. 
96. 
V.  An  agent  of  fortifieationa  ia  an  officer  of  the  United  Statea,  whoee  office  ia 
eatabliahed  by  law.  See  Acta  of  Congreaa  of  April  S4th,  1816,  aec  9, 
and  March  2d,  1821,  aec.  13.J  Jbid, 
VI.  The  act  of  Congreaa,  paaaed  on  the  15th  of  May,  1830,  **  providing  for  the 
better  organization  of  the  treaaury  department,"  which  givea  a  new  and 
Bummary  remedy  againat  officera  of  the  United  States,  who  have  received 
public  money  for  which  they  have  failed  to  account,  and  against  their 
Bureties,  substituted,  by  implication,  the  new  and  sufficient  bond  called 
for  by  that  act,  for  the  former  bond,  and  discharged  the  sureties  to  the 
original  bond,  so  &r  aa  respected  subsequent  transactions.  Ibid, 
VII.  Appointments  to  office  can  be  made  by  the  heads  of  deportment,  in  tfaoae 
caaea  only  which  Congreaa  has  authorized  by  law,  and,  therefore,  the 
appointment  of  an  agent  of  fortifications  by  the  secretary  of  war,  there 
being  no  act  of  Congreaa  conferring  that  power  upon  that  officer,  is  irre- 
gular.   Ibid, 

VIII.  An  official  bond  given  by  an  agent  of  fortifications,  whoee  appointment  waa 
irregular,  but  whoae  qfiee  is  established  by  law,  though  void  aa  a  sta- 
tutory obligation,  is  valid  aa  a  contract  to  perform  the  duties  appertain- 
ing to  the  office  of  agent  of  fortifications,  and  is  binding  on  his  sureties. 
Contract  ia  one  of  the  meana  neceaaary  to  accomplish  the  objects  of  the 
institution  of  the  government,  and  the  capacity  of  the  United  Statea  to 
contract,  is  co-extensive  with  the  duties  and  powers  of  government  Every 
contract  which  subBervea  to  the  performance  of  a  duty,  may  be  rightful- 
ly made.    Ibid, 

IX.  It  ia  not  essential  to  the  validity  of  a  contract  made  between  an  individual 

and  the  government,  that  it  should  express  the  circumstancea  under 
which  it  was  made,  so  precisely  and  distinctly,  as  to  show  the  motives 
which  induced  it,  and  the  objecta  to  be  effected  by  it.  Theae  are  matter 
of  evidence.    Ibid, 

X.  The  duty  of  the  government  to  aecure  its  debts,  necessarily  infers  the  means 

of  securing  them,  and  sureties  may  therefore  be  required  to  the  bond 
given  by  the  debtor.    Ibid, 

XI.  Every  contract  which  is  legal  on  its  face,  and  imports  a  consideration,  ia 

supposed  to  be  entered  into  on  valid  conaiderationa,  and  to  be  obligatory, 
if  the  partiea  be  ostensibly  able,  until  the  contrary  is  shown,  and  the  aame 
rule  applies  to  a  government  which  is  capable  of  making  contracts.  Ibid. 

XII.  That  is  certain  which  may  be  rendered  certain,  and,  therefore,  if  the  con- 

dition of  a  bond,  instead  of  specifying  the  particular  purposes  for  which 
the  bond  is  given,  refbrs  to  a  paper  which  does  specify  them,  it  is  equiva- 
lent to  the  enumeration  of  those  purposes  in  the  bond  itselfl    Ibid, 

XIII.  Where  an  appointment  to  office  is  irregular — ^is  contrary  to  law  and  its  po- 

licy, this  does  not  absolve  the  person  so  appointed  from  the  moral  and 
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legal  obligation  to  account  lor  public  money,  which  had  been  placed  in 
hia  hands  in  oonaequence  of  such  appointment    Snd, 

XIV.  An  Act  of  CongreM^  (Act  of  March  3, 1797,  eec.  5),  dedarea,  that  where  a 
revenue  officer,  indebted  to  the  United  States,  shall  become  insolvent,  the 
debt  doe  to  the  United  States  shall  first  be  satisfied,  and  that  this  priority 
shall  extend  to  cases  where  a  debtor,  not  having  sufficient  property  to 
pay  all  hb  debts,  shall  make  a  voluntary  assignment  thereo£  Jkld,  that 
although  this  act  gives  to  a  debt  due  to  the  United  States  a  priority  over 
debts  due  to  individuals,  it  does  not  give  to  one  part  of  a  debt  due  to  the 
United  States  a  priority  over  any  other  part  of  it :  nor  does  it  vest  the 
property  absolutely  in  the  United  States,  though  it  gives  them  a  right  to 
pursue  it  for  the  purpose  of  appropriating  it  in  payment;  nor  does  it  aflbct 
the  right  of  the  debtor  to  afp^y  a  payment  of  money  in  his  hands,  to 
either  a  bond  debt,  or  a  debt  due  by  open  account  by  him  to  the  United 
States.  The  United  States  e.  Cochran  et  aL  274. 
XV.  Therefore,  where  a  collector  of  the  revenue  at  a  port,  had  given  bond  with 
sureties  in  the  penalty  of  •  10,000,  for  the  fiuthful  discharge  of  his  official 
duties,  and  being  largely  indebted  to  the  United  States,  had  made  a  deed 
of  his  property  for  their  benefit,  but  previously  thereto,  had  transferred 
$10,000  to  his  sureties,  and  directed  them  to  apply  that  money  to  their 
exoneration,  and  the  sureties  accordingly  did  so  apply  it,  by  paying  it 
into  the  treasury,  and  reoeivmg  from  the  treasury  their  obligatioD,  with- 
out any  knowledge  at  the  treasury  that  the  money  so  paid  had  been  trans- 
ibrred  by  the  collector  himself  to  hb  sureties ;  it  was  adjudged  that  by 
applying  that  payment  to  the  extinguishment  of  the  bond,  the  sureties 
were  discharged.    Ibid. 

XVI.  Though  «*The  United  Stotes**  is  a  stockholder  in  the  Bank  of  the  United 
States,  and  is,  so&r,  aparty  in  all  suits  to  which  the  Bank  is  a  party,  the 
doctrine  ituUtun  tempiu  oecurrU  regi  does  not  apply  to  exempt  the  Bank 
firom  the  operation  of  the  Act  of  Limitations :  for  it  is  a  well  settled  prin- 
ciple, that  where  a  sovereign  becomes  a  member  of  a  trading  company, 
it  divests  itself  with  reference  to  the  transactions  of  the  company,  of  the 
prerogatives  of  sovereignty,  and  assumes  the  character  of  a  private  citi- 
zen. The  Bank  of  the  United  States  v,  M*Kenzie.  393. 
XVII.  The  United  States  being  plaintiffs  and  their  debtors  being  entitled,  by  the 
award  of  commissioners  under  the  treaty  with  France,  to  a  sum  of 
money  more  than  adequate  to  the  payment  of  their  debt;  Hdd:  that, 
although  the  United  States  may  deet  to  retain  the  amount  of  their  debt, 
it  is  altogether  diKretionary  with  them  whether  they  will  do  so  or  not; 
and  the  right  to  retain,  constitutes  no  impediment  to  the  proaeeutioa  of 
their  suit  in  a  court  of  equity.    The  United  States  «.  Myers  et  aL    517. 

VENDEE.    See  PuftGHisxa. 

WAR. 

A  bill  of  exchange  was  drawn  in  Virginia,  in  November,  1775,  after  the 
commencement  of  hostilities  between  Great  Britain  and  her  cokNiieB, 
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payable  in  England,  which  was  duly  protested  for  non-payment  in  June, 
1776,  after  all  intercourse  between  the  two  countries  had  ceased.  Hdd^ 
that  a  state  of  war  dispenses  with  the  necessity  of  giving  notice  of  the 
non-payment  and  protest  to  the  drawer,  but  notice  of  its  dishonoor  should 
be  given  within  a  reasonable  time  after  the  impediment  is  removed.  Hop- 
kirk  9.  Page.    20. 

WASTE. 

An  action  of  waste  is  not  maintainable  against  a  tenant  by  elegit,  either 
upon  the  principles,  of  the  common  law,  or  under  the  statute  of  Virginia. 
Scott  and  Lyie  o.  Lenox.    57. 

WIDOW^DOWER,  DISTRIBUTION. 

L  Under  the  act  of  Assembly  of  Virginia,  (1  Rev.  Co.  ch.  107,  sec  10,)  which 
declares,  that  if  a  wife  willingly  leave  her  husband,  and  go  away  and 
continue  with  the  adulterer,  she  shall  forfeit  her  dower,  &c.;  that  part 
of  the  provision  which  relates  to  her  willingly  leaving  her  husband,  is 
satisfied  by  any  separation  which  is  voluntary  on  her  part,  and  any  sepa- 
ration is  voluntary  which  is  not  brought  about  by  the  husband's  act,  or 
by  some  constraint  on  her  person.  Therefore,  where  the  husband  wished 
his  wife  to  accompany  him,  and  she  refused,  although  her  parents  ob- 
jected to  her  going,  and  she  excused  herself  on  that  ground,  and  because 
of  reports  that  he  was  married  to  another  woman,  the  separation  must 
be  considered  voluntary  on  her  part  Stegall  et  al.  v,  Stegall*s  Adminis- 
trator et  aL  256. 
II.  The  words  "  and  go  away  and  continue  with  the  adulterer,**  are  satisfied 
by  an  open  state  of  adultery,  whether  the  woman  reside  in  the  same 
house  witli  the  adulterer,  or  in  another  house ;  whether  in  her  own,  or  a 
friend's  house,  or  his ;  or  whether  with  or  without  the  ceremony  of  mar- 
riage ;  in  either  case,  she  forfeits  dower.  Ibid. 
III.  The  claim  of  the  wife  to  a  distributive  share  of  her  husband's  personal  es- 
tate,  stands  on  a  different  ground ;  her  right  to  it  under  the  statute  of 
distributions  is  absolute,  and  she  does  not  forfeit  it  by  her  cpnduct,  how- 
ever  unworthy ;  (1  Rev.  Co.  ch.  104,  sec.  29;)  and  the  court  of  equity  is 
bound  to  carry  this  statute  into  effect,  though  the  conduct  of  the  claim- 
ant in  equity  has  been  reprehensible.    Ibid, 

WIFE.    Se$  Husband  and  Wife. 

WILLS,  CONSTRUCTION  OF. 

r 

I.  A  testator  made  his  will  in  Virginia,  disposing  of  his  estate  among  his  wife 
and  children,  which  will  contained  the  following  clause: — **  It  is  farther 
my  will  that  my  wife  shall  clothe,  maintain,  and  educate  my  children,  in 
the  best  manner  that  the  circumstances  of  the  estate  herein  or  hereby 
given,  or  to  be  given  or  bequeathed  to  her,  will  admit ;  and  that  she  $haU 
eonauU  my  executors  kereiruifter  named^  a$  to  the  mode  ef  my  oaid  chil- 
dren^s  education,^''  The  executors  appointed  by  this  will  were  the  testa- 
tor's brothers,  J.  and  S.  Some  eighteen  months  afler  the  date  of  this 
will,  the  testator  made  an  additional  will  in  England,  ratifying  and  con- 

Vot.  II.— 4  D 
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finninir  hit  former  wU],  disposing  of  property  aoqnirad  mbeequeotly  to 
Che  execution  of  the  first  will.  By  the  Ekigliah  will,  the  testator  bequeath- 
ed pecuniary  legacies  to  his  chUdreo,  to  be  paid  out  of  the  subsequently 
acquired  estate,  and  £50  per  annum  to  his  wife,  chargeable  on  those 
legacies.  He  then  added :  **  And  do  will  and  direct  that  the  guardmiu 
of  my  said  children,  by  my  said  former  will  appointed,  shall,  by  their  bond, 
of  a  sufficient  penalty,  Ate,  secure  to  be  paid  to  my  said  wife,  fbr  her 
life,  as  aforesaid,  out  of  the  moneys  coming  to  their  hands,  or  which  they 
shall  be  in  the  receipt  oC  fi>r  the  use  o^  or  in  trust  for,  my  said  children, 
the  said  annuity  or  yearly  sum  of  J£50."  The  testator  appointed  by  iSm 
will  P.  and  H.  (both  in  England)  **  guardians  of  the  persons  and  estates 
of  (his)  said  children,  during  and  until  such  time  as  the  several  sums  of 
money  by  (him)  hereinbefore  bequeathed  to  them  (could)  be  paid,  for 
their  use  and  benefit,  into  the  hands  of  the  several  persons  by  (him) 
nominated  and  appointed  guardiafu  of  the  per»ona  and  eaiaU$  of  (ki$) 
•aid  chUdrtn^  under  the  »aid  vnU  and  depotition  by  (him)  made  and  exe- 
etUed,  prior  to  {hit)  dioparture  from  America^  a$  aforeoaid/*  **  And  I  here- 
by appoint  the  said  P.  and  H.  joint  executors  in  trust  of  this  my  will.** 
P.,  one  of  the  executors  and  guardians  under  the  English  will,  fidling 
for  a  long  period  of  time  to  account  for  the  moneys  which  came  to  his 
hands,  to  a  large  amount,  and  eventually  becoming  insolvent,  this  suit 
was  brought  by  the  legatees,  inter  aliay  to  subject  J.  and  S.  to  the  pay- 
ment of  P.  *s  debt  Held: 

1.  That  the  first  will  did  not  appoint  the  executors  J.  and  S.  guardians  also 
of  the  testator^B  children.  Though  no  form  of  words  is  prescribed  for  the 
appointment  of  a  guardian,  and  such  appointment  may  be  made  by  word* 
of  implication,  yet  these  words  must  convey  the  powers  essential  to  the 
office. 

2.  Nor  does  the  recognition,  in  the  English  will,  of  the  executors  under  the 
Virginia  will  as  guardians,  amount  to  an  appointment  of  them,  by  impli- 
cation, to  that  office.  It  is  true  that  the  two  papers  constitute,  in  point  of 
2ai0,  but  one  will,  but  they  are  not  to  be  so  considered  inpwtd  offatL  Had 
the  English  will  been  written  (by  way  of  codicil)  on  the  same  paper  with 
the  VirgiDia  wUl;  or  had  the  Virginia  will  been  before  the  testator  when 
the  English  will  was  written,  the  subsequent  clauses  could  not  have  been 
founded  in  ignorance  or  forgetfulness  of  the  provisions  of  the  Virginia  wifly 
but  would  have  shown  the  construction  put  by  the  testator  upon  his  own 
Words,  and  that  those  words  were  intended  to  appoint,  and  did  in  fact  ap- 
point, the  executors,  J.  and  S.,  guardians  also.  In  such  case,  it  oeemo  that 
the  court  would  be  bound  to  adopt  the  testator's  construction.  But  in  this 
case,  there  is  no  reason  to  suppose  that  the  Virginia  will  was  before  the 
testator  when  he  drew  the  English  will.  The  testator  relied  upon  his 
memory,  and  this  betrayed  him  into  the  error  of  supposing  that  by  his 
former  will,  he  had  appointed  J.  and  S.  guardians,  when  that  will,  in 
fact,  contained  no  such  appointment  The  question  is  not,  whether  a 
testator  has  a  right  to  construe  his  own  langusge,  employed  in  a  former 
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wiU,  but  whether  a  plain  miaiakB  respecting  that  language  shall  control 
its  nataral  construction,  and  give  to  it  a  meaning  which  it  will  not  bear? 
This  is  forbidden,  both  by  authority  and  by  general  principles. 

3.  QiMsre,  whether  the  fact,  assuming  it  to  be  true,  that  the  executors  under  the 
first  will  acted  as  guardians,  could  influence  the  construction  of  the  will? 
The  proof  that  they  did  act  in  that  character  should  at  least  be  unequivo- 
cal. A  general  understanding  that  they  were  guardians,  founded  on  the 
care  taken  by  them  of  the  infants  and  their  estates,  could  not  make  them 
guardians:  nor  the  fact  of  their  signing  their  names  (without  adding  their 
characters  as  guardians),  to  a  direction  to  a  clerk  to  issue  a  marriage 
license  to  one  of  the  female  infants,  though  it  would  haye  amounted  to 
an  acceptance  of  the  guardianship,  had  the  appointment  been  explicit 

4.  But  supposing  J.  and  S.  to  have  been  gfuardians  as  well  as  executors* 
ftusrs  if  they  would  be  chargeable,  in  their  character  of  guardians,  with 
legacies  which  they  never  received,  and  which,  in  strictness,  never  con- 
stituted a  part  of  the  ward's  estate  ? 

5.  Nor  were  J.  and  S.  responsible,  a$  exeeutor$,  for  the  legacies  which  came 
to  P.*8  hands.  P.  was  both  guardian  and  executor  under  the  English 
will,  and  he  received  the  legacies  in  one  of  those  characters;  if  as  guar- 
dian,  the  executors  had  no  right  to  sue  him  for  money  of  the  wards 
which  came  lawfully  to  his  hands,  if  it  was  not  required  for  the  payment 
of  debts :  if  as  executor,  his  co-executors  could  not  sue  him.  The  Eng- 
lish will,  too,  directed  the  money  to  be  paid  to  the  guardiant  in  Virginia, 
and  not  to  the  executors.  The  legatees,  and  not  the  executors,  were  the 
cutuis  que  truat^  and  they  alone  could  coerce  the  execution  of  the  trust 
Gaines  et  al.  o.  Spnan's  Executors  et  al.    81. 

II.  A  testator  devises  his  estate  to  his  four  brothers  and  sisters,  and  to  their 
children;  but  if  **  they  should  all  die  withont  leaving  any  issue  of  the 
body  of  either  of  them  alive  at  the  time  of  the  death  of  the  survivor  of 
them ;  or  if  such  issue  should  all  die  before  attaining  the  age  of  twenty- 
one  years  aforesaid,  then  I  desire,  dcrc."  The  term  iuue  comprehends 
as  well  the  more  remote  descendants  as  the  children  of  the  devisees,  and, 
consequently,  the  remainder  over  is  too  remote,  being  limited  to  take 
effect  on  a  contingency  which  may  not  happen  during  a  lifo  in  being,  and 
twenty-one  years  afterwards.  Maxwell  et  al.  v.  Call,  Executor  of  Means 
etaL  119. 
III.  W.  B.,  by  his  last  will,  created,  in  the  first  instance,  a  separate  fund,  con- 
sisting of  land,  one  hundred  negroes,  and  other  personal  estate,  for  the 
payment  of  his  debts,  and  then  gave  to  his  wife,  for  life,  certain  planta- 
tions, wUh  all  the  remaining  negroee^  and  stock  of  all  sorts.  He  then  di- 
rected that  at  the  death  of  his  wifo,  all  his  **  estates  whatsoever,  consist- 
ing  of  land,  negroes,  stocks  of  all  sorts,  plate,  books,  and  furniture,  be 
sold  as  soon  as  convenient,  and  the  money  arising  fi-om  the  sale  thereof 
be  equally  divided  among  all  (his)  children  that  are  alive,  dtrC*'  By  a 
subsequent  clause  of  the  will,  the  testator,  afler  devising  certain  lands  io 
his  son  J.,  bequeathed  to  him  **  his  choice  often  negroes,  after  (his)  wifo 
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(had)  chofe  such  as  she  (pleased)*'  over  and  above  his  share  of  the  money 
aibresaid.  In  like  manner  the  testator  proceeded  to  make  specific  be- 
quests  of  slaves  to  several  of  his  other  children.  The  separate  fhnd 
created  fiur  the  payment  of  debts  proving  whoUy  inadequate  for  that  par- 
pose,  the  whole  estate,  real  and  personal,  including  the  specific  legacies 
of  slaves,  was  sold  by  the  executor,  and  after  the  pajrment  of  all  the  debts 
out  of  the  general  fiind,  a  considerable  sum  remained  to  be  distributed 
among  the  legatees.  The  question  submitted  to  the  Court  was :  In  what 
proportions  should  this  residuum  be  distributed  between  the  specific  and 
general  legatees  of  W.  R  7  The  Court  Held :  That  in  the  oonstructiaa 
of  a  will,  the  whole  of  it  must  be  taken  together,  and  the  intent  of  the 
testator  collected  from  the  entire  instrument,  without  paying  too  much 
regard  to  the  arrangement  of  the  clauses.  The  general  clause,  be- 
queathing  all  the  testator's  remaining  negroet^  4r^  to  his  wife,  for  life, 
and  directing  his  whole  estate,  of  every  description  whatsoever,  to  be  sold 
at  her  death,  and  the  proceeds  to  be  equally  distributed  among  his  child- 
ren, is  clearly  restrained  by  the  subsequent  clau8es,giving  specific  legacies 
to  some  of  them,  as  well  those  bequeathing  a  certain  number^  as  those 
which  designated  the  slaves  by  name.  The  will  must  be  construed  as  if 
the  clauses  giving  specific  legacies  had  preceded  the  general  dauae  pro- 
viding £6t  his  wife,  and  the  word  **-  remaining,"  in  that  clause,  must  be 
understood  as  having  reference  as  well  to  the  upecyfic  legacy  clauses,  as 
to  that  creating  a  separate  fiind  for  the  payment  of  debts.  If,  then,  the 
sale  of  the  negroes  specifically  bequeathed  was  not  required  for  the  pay- 
ment of  the  testator's  debts,  the  legatees  were  entitled  to  them,  respective- 
ly, during  the  life  of  the  widow,  and  if  they  were  sold  by  the  executor, 
not  for  the  payment  of  debts,  but  under  the  general  clause  directing  the 
sale  of  the  whole  estate,  ihe  proceeds  of  such  sale  represent  the  slaves 
themselves,  and  the  specific  legatees  are  entitled  to  them.  Byrd  v.Byrd's 
Executor  et  al.    169. 

IV.  Parol  evidence  a  not  admissible  to  afiTect  the  construction  of  a  will,  but 
it  is  admissible  where  its  introduction  is  required  by  considerations  ex- 
trinsic of  the  wUl,  and  which,  necessarily,  depend  upon  such  evidence. 
Galiego  V,  Gallego's  Executor.    285. 

V.  Where  the  testator  advanced  money  in  his  lifetime  to  a  huibaju^  whose 
wife  was  a  relation,  and  would  be,  at  his  death,  an  heir  and  distributee  of 
the  testator,  and  directed  that  the  husband  should  be  debited  with  the 
amount,  that  it  might  be  deducted,  after  the  testator's  death  **  from  the 
share  coming  to  the  femily ;"  and  the  testator  aftertoard$  made  his  will, 
bequeathing  a  legacy  to  the  toife:  Non  emutat,  that  the  testator  designed 
that  the  advance  made  to  the  husband  should  be  deducted  from  the  legacy 
bequeathed  to  the  wife.  The  whole  legacy  was  decreed  to  be  paid  to  the 
wife,  without  discounting  the  husband's  debt.    Jhid, 

VL  See  EautTAiLK  Assrrs,  I. 
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